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1143  IN  THE 

UNITED  STATES  DISTRICT  COURT 
Fob  the  District  op  Columbia 
C.  A.  No.  931-53 

The  American  University,  a  corporation,  Massachusetts 
and  Nebraska  Avenues,  N.  W.,  Washington,  D.  C. ; 
Lucy  Webb  Hayes  National  Training  School  fob 
Deaconesses  and  Missionaries,  a  corporation  conduct¬ 
ing  the  Lucy  Webb  Hayes  School  of  Nursing  and  Sib¬ 
ley  Memorial  Hospital,  1140  North  Capitol  Street, 
Washington,  D.  C.;  Equitable  Life  Insurance  Com¬ 
pany,  a  corporation,  816  14th  Street,  N.  W.,  Washing¬ 
ton,  D.  C.,  Plaintiffs, 

v. 

Brigadier  General  Louis  W.  Prentiss,  Renah  F.  Camalier, 
F.  Joseph  Donohue,  District  Building,  Washington, 
D.  C. ;  Conrad  L.  Wibth,  Director,  National  Park  Serv¬ 
ice,  Interior  Building,  Washington,  D.  C. ;  David  Lynn, 
United  States  Capitol  Building,  Washington,  D.  C.,  as 
Members  of  the  Zoning  Commission  of  the  District  of 
Columbia,  Defendants. 


COMPLAINT  FOR  INJUNCTIVE  AND  OTHER 

RELIEF. 


L  This  is  an  action  instituted  by  The  American  Univer¬ 
sity,  a  corporation,  incorporated  by  Special  Acts  of  Con¬ 
gress,  an  educational  institution ;  and  by  Lucy  Webb  Hayes 
National  Training  School  for  Deaconesses  and  Mission¬ 
aries,  a  corporation,  conducting  the  Lucy  Webb  Hayes 
School  of  Nursing  and  Sibley  Memorial  Hospital;  and 
Equitable  Life  Insurance  Company,  a  corporation;  each 
with  offices  and  principal  places  of  business  in  the 
1144  District  of  Columbia,  and  incorporated  as  hereinafter 
more  fully  set  forth,  plaintiffs,  against  Brigadier 
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General  Lonis  W.  Prentiss,  Renah  F.  Camalier,  and  F. 
Joseph  Donohue,  Commissioners  of  the  District  of  Co¬ 
lumbia,  and  Conrad  L.  Wirth,  Director  of  the  National  Park 
Service,  and  David  Lynn,  Architect  of  the  Capitol,  who  con¬ 
stitute  the  Zoning  Commission  of  the  District  of  Columbia, 
and  who  are  sued  herein  as  such,  defendants. 

2.  The  object  of  this  action  is  to  obtain  injunctive  relief 
by  this  Court  from  an  Order  of  the  Zoning  Commission 
dated  January  28,  1953,  which  purports  to  upgrade  and 
reclassify  the  zoning  of  the  parcels  of  land  hereinafter 
described  (See  copy  of  plat  attached  hereto  as  Exhibit  A) 
from  the  Residential  40*  “A”  Area,  which  was  assigned 
to  it  by  the  Zoning  Commission  about  1920,  to  a  new  classi¬ 
fication  of  Residential  4CK  “A”  Restricted  Area.  Plain¬ 
tiffs  seek  an  injunction  to  compel  the  aforementioned  de¬ 
fendants  to  restore  and  reaffirm  the  zoning  classification 
of  Residential  4ff  “A”  Area  which  existed  prior  to  Jan¬ 
uary  28,  1953,  in  respect  to  the  said  parcels. 

3.  Jurisdiction  of  this  Court  over  this  proceeding,  includ¬ 
ing  the  power  to  grant  the  relief  sought  herein,  is  con¬ 
ferred  by  Section  11-306  et  seq.  of  the  District  of  Columbia 
Code  (1951  Ed.).  Plaintiffs  *  property,  worth  more  than 
$3, 000.00,  will  be  damaged  to  an  extent  greatly  exceeding 
$3,000.00  unless  the  relief  prayed  for  herein  is  granted. 

4.  Plaintiff,  The  American  University,  hereinafter  re¬ 
ferred  to  as  “The  University”,  is  a  corporation  organized, 
created  and  existing  by  virtue  of  Special  Acts  of  Congress 
approved  February  24,  1893,  March  2,  1895,  and  June  30, 
1951.  It  conducts  an  educational  institution  located  prin¬ 
cipally  at  Massachusetts  and  Nebraska  Avenues,  N.  W., 
Washington,  D.  C.,  with  facilities  also  at  19th  and  F  Streets, 
N.  W.,  Washington,  D.  C.,  having,  in  addition  to  under¬ 
graduate  departments,  graduate  courses  in  various  pro¬ 
fessions,  including  the  study  of  law,  religion,  professional 
nursing,  education,  and  the  training  of  Government  em¬ 
ployees.  It  is  operated  under  the  auspices  of  the  Methodist 
Church. 
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5.  Plaintiff,  Lucy  Webb  Hayes  National  Training  School 
for  Deaconesses  and  Missionaries,  hereinafter  referred  to 
as  “ Sibley”,  is  a  corporation  created  nnder  the  corpora¬ 
tion  laws  of  the  District  of  Colombia  relating  to  charitable, 
benevolent,  educational,  and  non-profit  institutions,  by 
Certificate  of  Incorporation  dated  August  8, 1894,  and  duly 
recorded  in  the  Office  of  the  Recorder  of  Deeds  of  the 
District  of  Columbia  on  November  9, 1894,  in  Liber  7,  folio 
1,  et  seq.y  of  the  corporation  records  of  the  District  of 
Columbia.  Said  Certificate  of  Incorporation  has  been 
amended  as  evidenced  by  amendments  recorded  in  the 
Office  of  the  Recorder  of  Deeds  of  the  District  of  Columbia 
on  January  4, 1908,  in  Liber  25,  folio  285,  and  on  November 
6,  1914,  in  Liber  31,  folio  53.  The  corporate  existence  and 
acts  of  said  corporation  were  in  all  respects  validated, 
ratified,  affirmed,  and  approved  by  an  Act  of  Congress  of 
March  3,  1927,  known  as  Public-No.  715-69th  Congress. 
Said  corporation  is  also  operated  under  the  auspices  of  the 
Methodist  Church.  It  is  empowered  among  other  things  to 
conduct  “a  Hospital  for  the  care  of  the  sick  and  distressed, 
and  the  training  of  nurses’ ’  (Paragraph  3  of  the  original 
Act  of  Incorporation,  dated  August  8,  1894).  By  amend¬ 
ment  recorded  January  4,  1908,  the  objects  of  said  corpo¬ 
ration  were  restated  “to  include  benevolent,  chari- 

1145  table,  educational,  religious,  and  missionary  pur¬ 
poses”.  Said  corporation  conducts  a  nursing  school 
known  as  Lucy  Webb  Hayes  School  of  Nursing  and  a  hos¬ 
pital  known  as  Sibley  Memorial  Hospital.  Both  school  and 
hospital  are  interdependent  and  are  located  at  premises 
known  as  1140  North  Capitol  Street  in  the  District  of 
Columbia.  s 

6.  Plaintiff,  Equitable  Life  Insurance  Company,  herein¬ 
after  referred  to  as  “Equitable”,  is  a  corporation  created 
under  the  corporation  laws  of  the  District  of  Columbia 
by  Certificate  of  Incorporation  dated  April  29,  1902,  and 
duly  recorded  in  the  Office  of  the  Recorder  of  Deeds  of 


the  District  of  Columbia  on  April  29,  1902,  in  liber  31, 
folio  53,  et  seq.,  of  the  corporation  records  of  the  District 
of  Columbia,  as  Instrument  #3632,  and  an  amendment 
thereto  dated  and  likewise  recorded  September  17,  1926  as 
Instrument  #18562.  Said  corporation  conducts  a  life  in¬ 
surance  business  with  operations  in  the  District  of  Colum¬ 
bia  and  elsewhere.  It  is  fully  empowered  to  make  invest¬ 
ments  and  loans  of  the  type  hereinafter  referred  to. 

7.  The  Zoning  Commission  for  the  District  of  Columbia 
was  established  by  and  acts  under  and  by  virtue  of  an  Act 
of  Congress  approved  March  1,  1920,  and  subsequent 
amendments  thereto. 

i 

8.  On,  to-wit,  January  28,  1953,  the  defendants,  acting 
as  the  Zoning  Commission  for  the  District. of  Columbia;, 
granted  a  petition  seeking  an  upgrade  in  zoning  and  entered 
an  Order  as  follows: 

1 4 The  Residential  40'  ‘A’  Area  portion  of  parcels 
22/47  and  22/63,  said  property  located  within  the 
area  bounded  by  Massachusetts  Avenue,  Nebraska  ^ 
Avenue,  Rockwood  Parkway  and  University  Ave-  ' 
nue,  N.  W.,  is  changed  from  Residential  40'  ‘A’ 
Area  to  Residential  40'  ‘A’  Restricted  Area.” 

A  purported  copy  of  said  Order,  unsigned,  was  on  Feb¬ 
ruary  4,  1953  mailed  by  or  on  behalf  of  the  defendants 
to  counsel  for  plaintiffs,  The  University  and  Sibley,  and 
was  received  by  them  in  due  course,  a  photostatic  copy 
thereof  being  attached  hereto  as  Exhibit  B.  Said  ordjer  is 
hereinafter  referred  to  as  “The  Order”.  Said  parcels  of 
real  estate  are  generally  known  as  the  campus  of  the 
University  and  are  hereinafter  referred  to  as  the  “Campus 
Tract.”  . 

9.  The  University  in  and  by  its  original  Act  of  Incorpo¬ 
ration  was 
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“empowered  to  establish  and  maintain  within  - 
the  District  of  Columbia  a  university  for  the  pro¬ 
motion  of  education.  The  said  corporation  shall 
have  power  to  grant  and  confer  diplomas  and  the 
usual  college  and  university  degrees  and  honorary 
degrees,  and  also  such  other  powers  as  may  be 
necessary  fully  to  carry  out  and  execute  the  gen¬ 
eral  purposes  of  the  said  corporation  as  herein 
appearing.” 

These  powers  have  never  been  modified  or  restricted.  The 
aforementioned  powers  are  elucidated  in  the  definition  of 
“University”  in  Webster’s  new  International  Dictionary, 
unabridged  (1939)  as  “1.  An  institution  organized  for 
teaching  and  study  in  the  higher  branches  of  learning,  and 
empowered  to  confer  degrees  in  special  departments,  as 
theology,  law,  medicine  and  the  arts.” 

By  and  under  the  authority  so  granted  by  Congress, 
1146  the  University  has  conducted  and  is  conducting 
courses  in  nursing  and  is  authorized  to  have  and 
maintain  such  facilities  as  are  generally  recognized  to  be 
properly  incident  and  ancillary  thereto  and  may,  at  such 
time  as  it  finds  itself  financially  and  functionally  capable, 
undertake  instruction  in  the  medical  arts,  surgery  and  the 
like. 

By  deed  dated  May  21,  1895,  and  recorded  May  23,  1895, 
in  Liber  2024  at  folio  18  of  the  Land  Records  of  the  Dis¬ 
trict  of  Columbia,  John  F.  Hurst,  a  Bishop  of  the  Method¬ 
ist-Episcopal  Church,  and  his  wife  conveyed  the  Campus 
Tract  and  other  realty  to  the  University.  Such  land  has 
since  that  time  been  continually  and  uninterruptedly  used 
and  occupied  by  the  University  in  accordance  with  said 
Acts  of  Incorporation. 

From  the  advent  of  zoning  regulation  in  1920  until  the 
aforementioned  Order  of  the  Zoning  Commission  of  Jan¬ 
uary  28,  1953,  the  Campus  Tract  was  zoned  Residential 
“A”.  The  purported  upgrade  in  zoning  to  Residential 


“A”  Restricted  by  the  Zoning  Commission  has  caused,  is 
cansing,  and  will  .continue  to  cause  irreparable  harm  and 
damage  to  the  plaintiffs  herein,  unless  the  prayers  of  this 
complaint  are  granted.  - 

The  University  and  Sibley  commencing  in,  to  wit,  March, 
1952,  in  reliance  upon- the  zoning  then  existing  opened  ne¬ 
gotiations  for  the  transfer  to  Sibley  by  The  University 
of  a  portion  of  the  Campus  Tract  These  negotiations 
culminated  in  the  conveyance  to  Sibley  as  hereinafter  re¬ 
lated  of  a  part  of  the  Campus  Tract  consisting  of  approxi¬ 
mately  7.8469  acres,  and  a  right  of  way  forty  feet  wide 
giving  access  from  Rockwood  Parkway  through  The  Uni¬ 
versity  campus  to  the  hospital  site,  hereinafter  referred 
to  as  “Sibley  Tract”  (see  Exhibit  A),  to  be  used  for  the 
construction  of  a  new  school  of  nursing  and  a  hospital  in 
conjunction  therewith,  to  replace  the  old  Sibley  then  to 
be  relocated  there.  The  Sibley  Tract  is  situated  at  the 
Southwesterly  corner  of  the  Campus  Tract  The  University 
and  Sibley  caused  an  examination  to  be  made  of  the  zoning 
statutes  and  prevailing  zoning  regulations  of  the  District 
of  Columbia  and  conferred  with  zoning  officials  of  the 
District  of  Columbia  Government  to  ascertain  whether  or 
not  under  existing  zoning  regulations  said  nursing  school 
and  hospital  could  be  constructed  on  the  Campus  Tract 
Said  institutions  were  informed  by  the  Executive  Officer  of 
the  Zoning  Commission  that  the  existing  zoning  permitted 
the  desired  construction.  Shortly  thereafter,  an  architect 
was  selected  and  employed  to  design  plans,  make  surveys, 
and  furnish  other  engineering  and  architectural  services 
in  connection  with  the  proposed  erection  of  the  nursing 
school  and  hospital.  The  Board  of  Trustees  of  the  Uni¬ 
versity  then  passed  a  resolution  on  to  wit  June  7,  1952 
authorizing  and  directing  its  proper  officers  to  convey  a 
part  of  the  Campus  Tract  to  Sibley  for  the  construction 
of  the  proposed  nursing  school  and  hospital.  Subsequently, 
the  Executive  Committee  of  said  Board  of  Trustees  au- 
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thorized  the  conveyance  of  the  area  described  herein  as 
Sibley  Tract  to  Sibley  together  with  an  access  road  as  set 
forth  in  Exhibit  A.  By  deed  dated  December  31,  1952  and 
recorded  in  the  Office  of  the  Recorder  of  Deeds  of  the  Dis¬ 
trict  of  Columbia  on  January  2,  1953,  the  University  con¬ 
veyed  to  Sibley  the  Sibley  Tract  and  access  road  described 
above.  As  an  inducement  for  the  University  to  con¬ 
vey  the  Sibley  Tract  to  Sibley,  Sibley  prom- 
1147  ised  and  agreed  that  it  would  pay  its  pro-rata 
share  of  the  incumbrance  owed  by  the  University 
to  Equitable  and  secured  on  the  Campus  Tract  in  ex¬ 
change  for  a  clear  release  of  said  Sibley  Tract  from 
the  operation  and  effect  of  the  then  existing  deed  of 
trust  incumbrance  upon  all  of  the  Campus  Tract  held  by 
Equitable.  Such  action  was  necessary  in  order  to  procure 
from  the  United  States  Government  the  required  funds  to 
erect  the  new’  Sibley,  because  the  United  States  Govern¬ 
ment  wrould  not  contribute  its  portion  of  the  cost  of  con¬ 
struction,  as  hereinafter  more  fully  described,  unless  the 
real  estate  w’as  absolutely  free  and  clear  of  incumbrance. 
Further,  Sibley  agreed  to  build  upon  Sibley  Tract  a 
modern  hospital  of  about  350  beds  and  a  dormitory  and 
school  for  nurses  in  accordance  with  plans  and  specifica¬ 
tions  which  would  necessarily  have  to  be  approved  by 
The  University. 

Up  to  November  4,  1952  Sibley  had  paid  or  obligated 
itself  to  pay  expenses  in  excess  of  $25,000.00  for  plans, 
surveys,  and  other  engineering  and  architectural  services 
rendered  in  connection  with  the  proposed  erection  of  said 
nursing  school  and  hospital.  On  or  about  November  4, 
1952  a  petition  to  the  Zoning  Commission  of  the  District  of 
Columbia  was  filed  by  the  Spring  Valley-Wesley  Heights 
Citizens  Association,  a  corporation,  allegedly  acting  on 
behalf  of  its  members,  and  other  persons  signing  the  pe¬ 
tition  who  wrere  alleged  to  be  residents  of  areas  known  as 
Spring  Valley  and  Wesley  Heights.  Plaintiffs  aver  that 
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said  corporation  had  no  direct  financial  interest  in  the 
proceedings  before  the  Zoning  Commission;  that  the  only 
persons  directly  interested  or  affected  by  the  proposed  re¬ 
location  of  the  new  Sibley  Hospital  are  adjacent  property 
owners ;  that  only  28  residences  owned  by  persons  signing 
said  petition  are  within  1000  feet  of  the  proposed  new 
Sibley  buildings;  that  said  petition  contained  a  great 
amount  of  erroneous,  misleading,  and  inaccurate  informa¬ 
tion  as  to  material  facts  including  among  others  the  follow¬ 
ing  gross  misstatement: 

“ 2 .  Your  petitioners  are  informed  that  American 
University  does  not  propose  to  grant  a  means  of 
ingress  or  egress  to  the  hospital  tract  over  its 
property  from  Nebraska  Avenue.  Your  petitioners 
are  further  informed  that  University  Avenue,  as 
proposed,  will  be  extended  in  a  northerly  direction 
thus  providing  the  ‘main  entrance’  to  the  hospital 
tract  at  or  near  the  junction  of  University  Ave¬ 
nue  and  Glenbrook  Road.  Your  petitioners  believe 
that  said  ‘main  entrance’  will  be  inadequate  and 
that  additional  entrances  will  be  opened  off  Wood¬ 
way  Lane  and/or  University  Avenue  (between 
Wesley  Circle  and  Quebec  Street)  in  order  to  af¬ 
ford  better  access  to  the  hospital  for  ambulances 
(from  Massachusetts  Avenue),  trucks  (garbage, 
service,  maintenance),  and  employees.”; 

that  The  Order  predicated  thereon  is  void  and  should  be 
set  aside ;  that  it  cannot  be  determined  from  the  mere  fact 
of  signatures  appended  to  said  petition  that  the  persons  so 
signing  intended  to  oppose,  as  they  purportedly  did,  the 
proposed  construction  of  the  new  Sibley  on  the  Sibley 
Tract  as  described  by  plaintiffs  before  the  Zoning  Com¬ 
mission  and  as  set  forth  herein ;  that  on  to  wit  December  31, 
1952  there  was  mailed  by  said  corporation  to  counsel  for 
plaintiffs  and  thereafter  filed  with  and  considered  by  the 
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defendants  nine  sheets  of  signatures  and  addresses,  without 
petition  attached,  indicating  that  many  signers  may  not 
have  had  any  knowledge  of  the  allegations  of  the 
1148  petition,  and  many  of  said  addresses  w^ere  very  re¬ 
mote  from  the  Sibley  buildings. 

10.  Since  its  purchase  in  1893,  the  Campus  Tract  has 
been  used  for  university  purposes,  continuously  and  un¬ 
interruptedly.  It  wras  so  used  long  before  the  commence¬ 
ment  of  zoning  regulation  in  the  District  of  Columbia  and 
is  not  subject  to  curtailment  or  review”  by  any  action  of 
subsequently  created  regulatory  bodies,  such  as  the  Zon¬ 
ing  Commission,  without  specific  action  of  Congress  to  that 
end. 

Beginning  immediately  after  its  acquisition  of  the  Cam¬ 
pus  Tract,  The  University  proceeded  in  accordance  with  a 
general  plan  to  erect  university  buildings  on  said  tract, 
a  number  of  w’hich  w^ere  erected  many  years  before  any 
residences  were  built  on  adjacent  properties.  The  Uni¬ 
versity  continued  throughout  the  years  to  erect  other  build¬ 
ings  for  university  purposes,  and  was  actively  planning 
the  erection  of  additional  buildings  and  raising  funds  for 
that  purpose  when  assailed  by  the  petition  for  rezoning 
hereinbefore  mentioned.  Among  the  additional  buildings 
so  consistently  planned  as  a  part  of  its  general  scheme  of 
improvement  of  the  Campus  Tract  and  operation  of  The 
University  was  and  is  the  school  for  nurses  and  hospital 
now  involved  herein.  Among  buildings  planned  by  The 
University  for  early  erection  are  dormitories  for  men  and 
women  students  and  other  buildings  for  University  pur¬ 
poses.  The  further  carrying  out  of  these  construction  plans 
of  The  University  and  others  which  it  may  hereafter  de¬ 
velop  is  interfered  with  by  The  Order  and  will  be  interfered  ; 
with  in  the  future  unless  the  injunctive  relief  prayed  for 
herein  is  granted  by  the  Court. 

11.  Since  November  9,  1894,  Sibley  without  financial  aid 
from  the  Federal  or  District  of  Columbia  Governments 
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has  operated  and  maintained  a  nursing  school  and  hospital 
in  the  District  of  Columbia  for  the  use,  benefit,  and  con¬ 
venience  of  the  public  and  has  invested  therein  consider¬ 
able  money  and  property  dedicated  to  the  public  interest. 
With  respect  to  the  nursing  school  alone,  Sibley  expends 
approximately  $100,000.00  annually  out  of  its  funds  to 
graduate  about  22  nurses  a  year. 

Commencing  in  1946  and  extending  through  1952,  Con¬ 
gress  passed  a  series  of  Acts  wherein  it  provided  for  the 
establishment  of  a  system  of  hospitals  through  construc¬ 
tion,  relocation,  and  expansion  of  existing  hospital  facili¬ 
ties  serving  the  District  of  Columbia.  The  construction  of 
the  new  Sibley  is  one  of  the  hospitals  contemplated  under 
these  Congressional  Acts  and  was  specifically  mentioned 
in  the  hearing  for  an  appropriation  under  Public  Law  547 
— 82nd  Congress  2d  Session  approved  July  15,  1952,  which 
appropriated  $11,400,000.00  for  grants  to  hospitals  in  the 
District  of  Columbia  within  the  public  program  aforesaid 
including  Sibley.  Under  said  statute,  Sibley  has  qualified 
for  a  grant  of  funds  from  the  United  States  Government 
in  the  approximate  amount  of  $4,000,000.00  and  proposes 
to  match  said  sum  by  an  additional  $4,000,000.00  of  its  own 
funds  aggregating  $8,000,000.00  for  the  construction  of 
the  new  Sibley  for  the  use  and  benefit  of  the  public  on  the 
Sibley  Tract.  In  furtherance  of  this  program,  Sibley  ac¬ 
quired  from  the  University  the  title  to  the  Sibley  tract  as 
hereinbefore  described.  Construction  of  the  new  Sibley  on 
said  site  being  a  part  of  the  public  program  estab- 
1149  lished  by  Congress  may  not  lawfully  be  thwarted 
by  action  of  the  Zoning  Commission.  If  The  Order 
is  not  enjoined  by  this  Court,  the  construction  of  a  new 
Sibley  will  be  impeded,  imperiled  and  may  be  wholly  de¬ 
feated  by  reason  of  the  lack  of  other  suitable  available  sites. 
A  hospital  of  the  size  proposed  requires  at  least  7  acres 
of  land  including  a  large  area  for  the  parking  of  automo¬ 
biles.  There  are  only  a  few  sites  in  the  District  of  Columbia 
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west  of  the  Anacostia  River  which  have  the  required  area 
and  proper  zoning.  Most  of  these  are  not  for  sale  and  sev¬ 
eral  are  unsuitable  for  various  reasons.  No  known  suitable 
site  other  than  the  Sibley  Tract  is  now  available.  Further¬ 
more,  the  Sibley  Tract  site  is  without  cost  to  Sibley.  To 
deny  the  use  of  this  site  by  Sibley  may  wholly  prevent  the 
construction  of  a  new  hospital  and  nursing  school  for  the 
community  and  thus  prevent  the  full  effectuation  of  the 
public  program  established  by  said  acts  of  Congress  for  the 
benefit  of  the  District  of  Columbia. 

12.  On  or  about  August  27,  1952  while  the  Campus  Tract 
was  zoned  Residential  “A”,  Equitable  made  a  $750,000.00 
first  trust  loan  to  The  University,  said  loan  being  secured 
on  the  Campus  Tract  and  being  recorded  in  the  Land  Rec¬ 
ords  of  the  District  of  Columbia  in  Liber  9790  at  folio  441. 
The  unpaid  balance  of  principal  of  said  loan  on  or  about 
January  16,  1953  was  $740,627.71  and  the  present  prin¬ 
cipal  balance  of  said  loan  is  $738,709.36.  Based  on  the 
then  existing  zoning,  the  appraiser  for  Equitable  valued 
the  Campus  Tract  at  $32,500.00  per  acre  or  $2,047,500.00 
for  63  acres.  Adding  the  value  of  the  remaining  9.3966 
acres  of  the  Campus  Tract  which  were  zoned  Residential 
“A”  Restricted  at  $10,000.00  per  acre,  or  an  aggregate 
of  $93,966.00,  made  a  total  land  value  of  $2,141,456.00, 
without  any  value  being  allocated  to  the  “special  purpose’ ’ 
buildings  listed  at  no  value.  By  its  said  Order  the  Zoning 
Commission  has  reduced  the  value  of  Equitable’s  security 
for  its  loan  from  $2,141,456.00  to  approximately  $849,955.00 
thus  substantially  impairing  the  margin  of  safety  on  its 
loan.  Furthermore,  this  change  places  Equitable’s  loan 
in  the  position  of  not  meeting  the  District  of  Columbia  legal 
requirements  relating  to  domestic  life  insurance  companies 
which  authorizes  them  to  invest  in  notes  or  mortgages  se¬ 
cured  by  first  lien  on  unencumbered  real  estate  provided 
that  the  value  of  the  real  estate  must  not  be  less  than  140% 
of  the  amount  loaned.  At  the  time  said  loan  was  made 
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the  value  of  the  land  was  286%  of  the  amount  of  the  loan 
but  under  The  Order  purportedly  rezoning  The  Campus 
Tract  the  value  of  that  land  as  security  will  be  reduced  to 
an  amount  which  is  only  about  113%  of  the  amount  loaned. 

13.  The  University  in  furtherance  of  its  duly  chartered 
purposes  has  for  some  years  given  courses  in  nursing  and 
desires  to  continue  the  same  in  conjunction  with  Sibley's 
school  and  hospital  so  as  to  provide  integration  of  the 
instructional  and  practical  training  in  the  education  of 
nurses.  This  will  furnish  a  unified  program  of  general 
education  and  training  which  would  not  otherwise  be  pos¬ 
sible.  This  is  a  normal  and  logical  development  of  The 
University  as  such  and  is  not  subject  to  curtailment  by  the 
Zoning  Commission.  A  critical  shortage  of  nurses  now 
exists  in  the  District  of  Columbia  which  will  be  lessened 

by  the  establishment  of  the  proposed  training  school 
1150  in  the  attractive  surroundings  of  The  University.  A 

well-designed,  up-to-date  nurses’  school  and  hospital 
such  as  the  one  proposed  will  be  a  distinct  asset  to  the  com¬ 
munity  and  is  in  the  general  welfare.  Furthermore,  it  is  m 
the  public  interest  for  hospital  patients  in  the  District  of 
Columbia  to  have  ample  light,  air  and  a  pleasant  environ¬ 
ment  situated  in  a  conveniently  located  neighborhood  such 
as  would  be  the  case  at  the  University  site. 

14.  The  Order  of  the  Zoning  Commission  in  purporting 
to  upgrade  the  zoning  from  Residential  “A”  to  Residential 
“A”  Restricted  bears  no  positive  or  substantial  relation 
to  the  public  health,  safety,  morals,  convenience  and  gen¬ 
eral  welfare.  It  is  arbitrary,  unreasonable,  capricious  and 
void. 

15.  The  public  interest  in  favor  of  the  construction  of  the 
new  Sibley  on  the  Sibley  Tract  vastly  outweighs  the  ob¬ 
jections  advanced  by  neighboring  property  owners  only 
about  28  of  whose  residences  are  within  1,000  feet  of  the 
proposed  hospital. 
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16.  The  purported  upgrade  in  zoning  represents  discrim¬ 
inatory  zoning  designed  specifically  to  keep  Sibley  off  the 
Campus  Tract  at  the  University  and  is  not  in  the  general 
welfare  or  the  public  interest. 

17.  The  proposed  upgrade  in  zoning  will  cause  an  im¬ 
mediate  loss  in  market  value  to  the  University  of  approxi¬ 
mately  $1,200,000.00  and  reduce  its  assets  as  listed  in  its 
financial  statement  by  that  amount,  to  its  irreparable 
damage. 

18.  Because  of  The  Order  the  University  is  being  sub¬ 
jected  to  a  tremendous  loss  in  value  of  its  property  without 
due  process  of  law,  in  violation  of  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States. 

19.  The  Order,  if  permitted  to  stand,  will  cause  a  direct 
out-of-pocket  loss  of  not  less  than  $25,000.00  to  Sibley  for 
architectural  and  engineering  services  already  rendered 
with  respect  to  the  Sibley  site. 

20.  The  Order  of  the  Zoning  Commission  deprives  the 
plaintiff  of  their  property  and  rights  is  without  due  process 
of  law,  and  in  violation  of  the  Fifth  Amendment  of  the 
Constitution  of  the  United  States. 

21.  The  power  of  the  University  to  borrow  money  has 
been  substantially  reduced  and  its  credit  and  credit  stand¬ 
ing  have  been  impaired  by  The  Order,  to  its  irreparable 
damage. 

22.  The  security  of  plaintiff,  Equitable  Life  Insurance 
Company  as  a  creditor  to  the  extent  of  approximately 
$750,000.00  is  being  seriously  impaired  and  the  margin  of 
safety  with  respect  to  its  security  has  been  reduced  to  a 
point  where  said  loan  no  longer  complies  with  the  laws 
and  regulations  governing  life  insurance  companies  doing 
business  in  the  District  of  Columbia,  without  due  process 
of  law  and  in  violation  of  the  Fifth  Amendment  of  the 
Constitution. 
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23.  All  of  the  petitioning  adjacent  property  owners  pur¬ 
chased  their  properties  with  public  notice  that  The  Campus 
Tract  was  zoned  Residential  “A”  which  permitted  the 
construction  of  a  hospital  on  the  Campus  Tract  as  a  matter 
of  right. 

1151  24.  No  evidence  was  produced  at  the  hearing  by 

petitioners  with  respect  to  a  need  to  rezone  that  por¬ 
tion  of  the  Campus  Tract  not  to  be  occupied  by  Sibley.  The 
Order  in  that  respect  is,  therefore,  void  and  of  no  effect. 

25.  Noisy  public  demonstrations  in  the  hearing  room  on 
the  part  of  the  residents  of  Wesley  Heights  and  Spring 
Valley  precluded  a  fair  and  impartial  hearing.  Further¬ 
more,  at  various  times  and  for  protracted  periods,  members 
of  the  Zoning  Commission  absented  themselves  from  the 
hearing  room  when  vital  testimony  on  behalf  of  the  plain¬ 
tiffs  was  being  presented. 

26.  The  Zoning  Commission  has  refused  to  make  public 
how  the  individual  members  of  the  Zoning  Commission 
voted.  Section  5-416  of  the  District  of  Columbia  Code  (1951 
Ed.)  provides  that  any  amendment  of  the  zoning  regula¬ 
tions  shall  “require  the  favorable  vote  of  not  less  than 
a  full  majority  of  the  members  of  the  Commission.”  Plain¬ 
tiffs  aver  that  they  are  entitled  to  know  how  the  individual 
members  voted  so  that  they  may  be  assured  that  this  pro¬ 
vision  of  the  statute  was  in  all  respects  complied  with. 

27.  The  order  places  in  serious  jeopardy  the  whole  mat¬ 
ter  of  the  erection  and  relocation  of  a  new  Sibley.  Sibley’s 
present  buildings  are  ancient,  obsolete,  and  not  fireproof. 
The  construction  of  a  new  Sibley  to  replace  the  present 
antiquated  Sibley,  pursuant  to  the  intent  of  Congress  as 
aforesaid,  may  be  prevented  by  The  Order  which  was  en¬ 
tered  at  the  behest  of  a  small  group  of  property  owners,  not 
more  than  28  of  whose  residences  are  within  1000  feet  of 
said  proposed  hospitals.  Another  suitable  site  in  an  area 
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properly  zoned  would  be  more  costly  and  less  desirable  from 
the  standpoint  of  the  public.  If  the  Order  is  permitted  to 
stand  the  interests  of  the  public  will  be  grievously  and 
irreparably  harmed. 

Wherefore,  the  premises  considered,  plaintiffs  demand : 

1.  That  they  may  have  a  preliminary  injunction  enjoining 
the  Zoning  Commission  of  the  District  of  Columbia  and 
its  members  from  enforcing  or  carrying  into  effect  the  pur¬ 
ported  rezoning  of  the  Campus  Tract  and  the  Sibley  Tract. 

2.  That  the  Order  of  the  Zoning  Commission,  dated  Jan¬ 
uary  28,  1953,  with  the  consequent  change  of  zoning  maps 
and  records,  purporting  to  change  the  existing  zoning  of 
the  Campus  Tract  and  Sibley  Tract  be  declared  unconsti¬ 
tutional,  illegal,  null  and  void,  and  of  no  force  and  effect. 

3.  That  the  plaintiffs  may  have  a  mandatory  injunction 
requiring  the  Zoning  Commission  of  the  District  of  Co¬ 
lumbia  and  its  members  to  restore  of  record  the  Campus 
Tract  and  Sibley  Tract  to  the  zoning  assigned  to  them  prior 
to  January  28,  1953,  to-wit,  Residential  40'  “A”  Area, 
permitting  erection  thereon  of  a  school  of  nursing  and  hos¬ 
pital,  or,  in  the  alternative,  enjoining  the  Zoning  Commis¬ 
sion  of  the  District  of  Columbia  and  its  members  from  en¬ 
forcing  or  carrying  into  effect  the  rezoning  of  said  two 
tracts  from  Residential  40'  “A”  Area  to  Residential  “ A ” 
Restricted  Area. 

1152  4.  And  for  such  other  and  further  relief  as  the 

Court  may  seem  meet  and  proper. 

*•••  •••• 
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January  28,  1953 

Ordered : 

That  after  public  notice  and  hearing  as  prescribed  by 
law,  the  following  district  heretofore  established  by  the 
Zoning  Commission  of  the  District  of  Columbia,  as  shown 
in  the  official  height,  area,  and  use  atlases,  is  hereby  modi¬ 
fied  and  amended  as  follows: 

The  Residential  40*  “A”  Area  portion  of  parcels  22/47 
and  22/63,  said  property  located  within  the  area  bounded 
by  Massachusetts  Avenue,  Nebraska  Avenue,  Rockwood 
Parkway  and  University  Avenue,  N.  W.,  is  changed  from 
Residential  40'  “A”  Area  to  Residential  40'  “A”  Re¬ 
stricted  Area  (E.  D.  264981-2). 

Louis  W.  Prentiss 
F.  Joseph  Donohue 
Renah  F.  Camauer 
David  Lynn 
Conrad  L.  Wirth 

Attest : 

H.  G.  Ashton 

Executive  Officer.  1 

*••••••• 


AMENDMENT  TO  COMPLAINT  FOR  INJUNCTIVE 
AND  OTHER  RELIEF 

1156  The  following  paragraphs  are  hereby  substituted 
in  place  of  paragraphs  12  and  22,  respectively,  of  the 
original  complaint  filed  herein  on  March  2,  1953: 

12.  On  or  about  August  27,  1952  while  the  Campus  Tract 
was  zoned  Residential  “A,”  Equitable  made  a  $750,000.00 
first  trust  loan  to  The  University,  said  loan  being  secured 
on  the  Campus  Tract  and  being  recorded  in  the  Land  Rec¬ 
ords  of  the  District  of  Columbia  in  Liber  9790  at  folio  441. 
The  unpaid  balance  of  principal  of  said  loan  on  or  about 
January  16, 1953  was  $740,627.71  and  the  present  principal 


18 


balance  of  said  loan  is  $738,709.36.  Based  on  the  then  exist¬ 
ing  zoning,  the  appraiser  for  Equitable  valued  the  Campus 
Tract  at  $32,500.00  per  acre  or  $2,047,500.00  for  63  acres. 
Adding  the  value  of  the  remaining  9.3966  acres  of  the 
Campus  Tract  which  were  zoned  Residential  * 4 A”  Re¬ 
stricted  at  $10,000.00  per  acre,  or  an  aggregate  of  $93,966.00, 
made  a  total  land  value  of  $2,141,456.00,  without  any  value 
being  allocated  to  the  “special  purpose”  buildings.  By 
its  said  Order  the  Zoning  Commission  has  reduced  the 
land  value  of  Equitable’s  security  for  its  loan  from  $2,141,- 
456.00  to  approximately  $849,955.00,  thus  substantially  im¬ 
pairing  the  margin  of  safety  on  its  loan.  At  the  time  said 
loan  was  made  the  value  of  the  land  was  286%  of  the 
amount  of  the  loan  but  under  the  Order  purportedly  re¬ 
zoning  The  Campus  Tract  the  value  of  that  land  as  security 
will  be  reduced  to  an  amount  which  is  only  about  113%  of 
the  amount  loaned. 

22.  The  security  of  plaintiff.  Equitable  Life  Insurance 
Company,  as  a  creditor  to  the  extent  of  approximately 
£750,000.00  has  been  seriously  impaired  and  the  margin 
of  safety  with  respect  to  its  security  has  been  reduced  to 
a  point  where  it  can  no  longer  be  said  to  have  the  margin 
of  safety  which  prudent  investors  require  in  the  case  of 
loans  secured  upon  land  improved  by  “special  purpose” 
buildings  which  margin  of  safety  is  necessary  to  protect 
the  investors  against  economic  fluctuations  in  the  value 
of  the  security  for  the  loan.  When  the  Equitable  Life  In¬ 
surance  Company  made  this  loan  it  was  with  the  knowledge 
that  the  Campus  Tract  was  zoned  Residential  “A”,  and 
had  been  so  zoned  since  1920  when  the  basic  Zoning 
1157  Map  for  the  District  of  Columbia  was  first  adopted, 
and  that  the  zoning  of  the  campus  tract  as  Residen¬ 
tial  “A”  was  on  record  as  a  part  of  the  official  Zoning  Map 
of  the  District  of  Columbia.  Equitable  Life  Insurance  Com¬ 
pany  granted  the  loan  on  the  basis  of  the  commercial  value 
of  the  campus  tract  as  it  was  so  zoned  and  had  been  so  zoned 
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before  any  of  the  residences  of  the  petitioners  before  the 
Zoning  Commission  were  bnilt;  and  should  the  present 
Order  of  the  Zoning  Commission  stand,  the  plaintiff’s 
rights  would  be  violated  without  due  process  of  law  and 

in  violation  of  the  Fifth  Amendment  of  the  Constitution. 

*  •  •  •  •  •  •  • 


1162  ANSWER 

First  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 

Second  Defense 
Answer 

1.  Defendants  admit  the  allegations  contained  in  para¬ 
graph  numbered  1. 

2.  Defendants  deny  the  allegation  that  the  order  of  the 
Zoning  Commission  dated  January  28,  1953,  purports  to 
reclassify  certain  parcels  of  land,  and  on  the  contrary 
say  that  the  Zoning  Commission’s  order  dated  January 
28,  1953,  changed  certain  Residential  40"  A  zoning  to  the 
classification  Residential  40/  A  Restricted  area.  The  re¬ 
naming  allegations  of  paragraph  numbered  2  are  admitted. 

3.  The  jurisdictional  allegation  that  the  amount  in  con¬ 
troversy  exceeds  $3,000.00  is  admitted.  The  remaining  alle¬ 
gations  of  the  first  sentence  are  admitted.  The  allegations 
of  the  second  sentence  of  paragraph  numbered  3  are  denied. 

4.  These  defendants  are  without  knowledge  or  informa¬ 
tion  sufficient  to  form  a  belief  as  to  the  truth  of  the  alle¬ 
gation  that  plaintiff  The  American  University  has  a  school 
of  professional  nursing  at  the  present  time  or  that  The 
American  University  operates  under  the  auspices  of  the 
Methodist  Church.  The  remaining  allegations  of  paragraph 
numbered  4  are  admitted. 
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3163  5,  6,  and  7.  The  defendants  are  without  knowledge 

that  said  corporation  is  operated  under  the  auspices 
of  the  Methodist  Church.  The  remaining  allegations  of  par¬ 
agraphs  numbered  5,  6,  and  7  are  admitted,  excepting  that 
the  Acts  of  Congress  and  the  originals  of  the  instruments 
mentioned  therein  are  referred  to  for  purposes  of  ac¬ 
curacy. 

8.  The  copy  of  the  order  attached  to  the  complaint  as 
Exhibit  B  is  a  true  and  accurate  copy  of  the  order  of  the 
Zoning  Commission  dated  January  28,  1953.  These  de¬ 
fendants  deny  the  allegation  that  Exhibit  B  is  a  pur¬ 
ported  copy  of  the  order.  The  remaining  allegations 
of  paragraph  numbered  8  are  admitted. 

9.  Answering  the  allegations  of  paragraph  numbered  9, 
defendants,  for  the  convenience  of  the  Court,  have  lettered 
the  unnumbered  separate  paragraphs  thereof  in  alpha¬ 
betical  sequence  (9a  through  9f).  Accordingly, 

9a.  The  portion  of  the  original  Act  of  Incorporation  is 
admitted.  Reference  is  made  to  the  complete  Act  and  Inr 
corporation  Act  thereunder  to  establish  the  complete  pow¬ 
ers  of  The  American  University.  These  defendants  are 
without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  the  aforementioned  powers  have  been 
modified  or  restricted.  Answering  the  remaining  allega¬ 
tions  of  paragraph  9a  these  defendants  admit  that  the 
definition  of  “university”  as  set  forth  therein  in  Webster’s 
New  International  Dictionary  is  part  of  the  definition  con¬ 
tained  in  said  dictionary,  but  for  better  answer  refer  the 
Court  to  the  entire  definition. 

9b.  Answering  the  allegations  of  paragraph  9b  defend¬ 
ants  are  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  plaintiff  The  American 
University  has  conducted  and  is  conducting  courses  in 
nursing. 
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1164  9c.  Keference  is  made  to  the  original  deed  of  1895 

for  purposes  of  accuracy;  and  the  defendants  are 
without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  remaining  allegations  of 
paragraph  9c.  •  - 

9cL  Defendants  admit  the  allegations  contained  in  the 
first  sentence  of  paragraph  9d.  The  remaining  allegations 
of  this  paragraph  are  denied. 

9e.  Answering  the  allegations  of  paragraph  9e,  these  de¬ 
fendants  are  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  contained 
in  sentences  1,  2,  6,  7,  and  8  of  paragraph  9e.  Defendants 
admit  the  allegations  contained  in  sentences  3,  4,  5,  and  9 
of  paragraph  9e.  Answering  the  allegations  of  the  tenth 
sentence  of  paragraph  9e,  these  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  allegations  contained  in  the  tenth  sentence  setting  forth 
the  agreement  respecting  Sibley,  The  American  University, 
and  Equitable  respecting  the  payment  of  pro-rata  share 
of  the  encumbrance  owed  by  The  University  to  Equitable. 
The  allegations  contained  in  the  eleventh  sentence  of  para¬ 
graph  9e  are  conclusions  of  law  which  these  defendants 
are  not  required  to  answer.  If  answer  is  required,  these 
defendants  say  they  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  such  allegations. 
Defendants  are  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  of  the 
final  sentence  of  paragraph  9e. 

9f.  Answering  the  allegations  of  paragraph  9f,  defend¬ 
ants  say  they  are  without  knowledge  or  information  suffi¬ 
cient  to  form  a  belief  as  to  the  truth  of  the  allegations  con¬ 
tained  in  the  first  sentence  thereof.  Answering  the  allega¬ 
tions  of  the  second  sentence  contained  in  paragraph  9f, 
these  defendants  say  that  on  November  24, 1952,  a  petition 


22 


to  the  Zoning  Commission  of  the  District  of  Co- 
1165  lumbia  was  filed  by  the  Spring  Valley- Wesley 
Heights  Citizens  Association  acting  on  behalf  of 
its  members  and  that  other  persons  signed  the  petition  who 
were  residents  of  areas  known  as  Spring  Valley  and  Wesley 
Heights;  the  remaining  allegations  of  this  sentence  are 
denied.  Answering  the  allegations  of  the  third  sentence 
of  paragraph  9f,  defendants  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegation  that  the  Spring  Valley- Wesley  Heights 
Citizens  Association  has  no  direct  financial  interest  in  the 
proceeding  before  the  Zoning  Commission.  Defendants 
deny  the  allegations  respecting  those  persons  directly  in¬ 
terested  or  affected  by  the  proposed  relocation  of  the  new 
Sibley  Hospital.  Defendants  deny  the  allegation  that  only 
28  residences  owned  by  persons  signing  the  petition  in 
question  are  within  1,000  feet  of  the  proposed  new  Sibley 
building.  Further  answering  this  allegation  these  de¬ 
fendants  say  that  95  residences  are  located  within  a  radius 
of  1,000  feet  of  the  proposed  new  Sibley  building  and  that 
owners  representing  48  residences  signed  the  petition  in 
question  and  that  ultimately  81  home  owners  whose  resi¬ 
dences  are  located  within  said  1,000  feet  radius  noted  in 
the  record  their  objection  to  the  hospital.  Answering  the 
remaining  allegations  of  the  third  sentence  of  paragraph 
9f  of  the  complaint,  defendants  admit  that  the  petition 
contained,  among  other  paragraphs,  one  designated  (“2”) 
and  that  the  wording  of  the  quoted  paragraph  2  set  forth 
in  paragraph  9f  is  a  correct  copy  of  the  said  portion  of 
said  petition.  The  remaining  allegations  of  this  sentence 
are  conclusions  of  law  which  need  not  be  answered.  But 
if  answer  is  required  these  defendants  are  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  respecting  the  source  or  accuracy 
of  information  possessed  by  petitioners  at  the  time  of  the 
filing  of  petition. 
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1166  10.  Defendants  are  without  knowledge  or  informa¬ 

tion  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  of  the  first  sentence  of  paragraph  10.  De¬ 
fendants  admit  that  parts  of  the  so-called  campus  tract 
were  used  for  university  purposes  prior  to  the  commence¬ 
ment  of  zoning  in  1920;  and  defendants  say  the  remaining 
allegations  of  the  second  sentence  of  paragraph  10  are 
conclusions  of  law  which  need  not  be  answered,  but  if 
answer  is  required  defendants  deny  said  allegations.  De¬ 
fendants  admit  that  the  order  of  the  Zoning  Commission 
will  preclude  the  construction  of  a  hospital,  unless  upon 
application  to  the  Board  of  Zoning  Adjustment  that  Board 
should  permit  its  establishment  under  applicable  law.  The 
remaining  allegations  of  the  last  sentence  of  this  unnum¬ 
bered  paragraph  following  numbered  paragraph  10  are 
denied.  Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  remaining 
allegations  of  the  unnumbered  paragraph  following  para¬ 
graph  10. 

11.  Answering  the  allegations  of  paragraph  numbered 
11,  these  defendants  admit  the  allegations  contained  in 
the  third  and  fourth  sentences  thereof.  Answering  the 
allegations  contained  in  the  first  and  second  sentences  of 
paragraph  numbered  11,  defendants  deny  that  Sibley  has 
operated  without  financial  aid  from  the  District  of  Colum¬ 
bia,  but  on  the  contrary  say  that  Sibley  has  received  tax 
exemption  from  the  District  of  Columbia.  These  defend¬ 
ants  are  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  remaining  allegations 
of  the  first  and  second  sentences  of  paragraph  numbered 
11.  The  allegations  of  the  seventh,  eighth,  and  fourteenth 
sentences  are  denied.  Defendants  are  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth 
of  the  remaining  allegations  of  paragraph  numbered  11. 


24 


1167  12.  Answering  the  allegations  of  the  amended 
paragraph  12  defendants  are  without  knowledge  or 

information  sufficient  to  form  a  belief  as  to  the  truth  of 
such  allegations. 

13.  Answering  the  allegations  of  paragraph  numbered 
13  defendants  admit  that  a  shortage  of  nurses  now  exists 
in  the  District  of  Columbia  which  will  be  lessened  by  the 
establishment  of  a  training  school.  Defendants  further 
admit  that  a  well-designed,  up-to-date  nurses’  school  and 
hospital  is  in  the  public  interest,  and  that  it  is  in  the  public 
interest  for  hospital  patients  in  the  District  of  Columbia 
to  have  ample  light,  air,  and  a  pleasant  environment  sit¬ 
uated  in  a  conveniently  located  neighborhood.  Defendants 
deny  the  allegations  to  the  effect  that  a  hospital  located 
on  the  University  campus  would  be  a  distinct  asset  to  the 
community  or  in  the  general  welfare.  Defendants  further 
deny  that  such  a  program  is  not  subject  to  curtailment  by 
the  Zoning  Commission.  Defendants  are  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  remaining  allegations  of  paragraph  numbered 
13. 

14,  15,  16,  17,  18,  20,  and  21.  Defendants  say  that  the 
allegations  contained  in  paragraphs  14,  15,  16,  17,  18,  20, 
and  21  are  conclusions  which  they  are  not  required  to 
answer  but  if  answer  is  required  defendants  deny  the 
allegations  contained  in  the  aforementioned  paragraphs. 

19.  Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
of  paragraph  19. 

22.  Answering  the  allegations  of  amended  paragraph  22, 
defendants  admit  that  the  campus  tract  had  been  zoned 
Residential  A  since  1920  when  zoning  was  first  adopted  in 
the  District  of  Columbia.  Defendants  deny  the  re- 

1168  maining  allegations  contained  in  the  first  and  second 
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sentences  of  paragraph  22.  Defendants  deny  that  the 
present  order  of  the  Zoning  Commission  violates  plain¬ 
tiffs'  rights  under  the  fifth  amendment  of  the  Constitution. 
Defendants  are  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  remaining  allegations 
contained  in  paragraph  numbered  22. 

23  and  24.  Defendants  deny  the  allegations  of  paragraphs 
numbered  23  and  24. 

25.  Defendants  deny  the  first  sentence  of  paragraph  25. 
Defendants  admit  that  at  various  times  members  of  the 
Zoning  Commission  were  absent  from  the  hearing  room, 
but  say  that  no  objection  was  made  thereto  by  any  party 
in  interest.  Further  answering  the  allegations  of  the  second 
sentence  of  paragraph  25,  defendants  state  that  each  of 
them  read  or  heard  all  of  the  evidence  submitted. 

26.  Defendants  admit  the  first  and  second  sentences  of 
paragraph  numbered  26.  Answering  the  allegations  of  the 
second  sentence  of  paragraph  numbered  26  defendants 
state  that  the  statute  in  question  reads  as  follows: 

“Any  amendment  of  the  regulations  or  any  of 
them  or  of  the  maps  or  any  of  them  shall  require 
the  favorable  vote  of  not  less  than  a  full  majority 
of  the  members  of  the  commission.  (June  20, 1938, 

52  Stat  798,  ch.  534,  §4.)”  Section  5-416,  D.  C. 
Code,  1951. 

Answering  the  allegations  of  the  third  sentence  of  para¬ 
graph  numbered  26  defendants  deny  that  plaintiffs  are 
entitled  to  know  how  the  individual  members  voted,  and 
further  answering  defendants  say  that  the  action  taken 
by  them  was  the  result  of  the  vote  in  which  at  least  a 
majority  of  the  full  Commission  concurred. 

27.  Defendants  deny  the  first,  third,  and  fifth  sentences 
of  paragraph  numbered  27.  Defendants  are  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the  truth 
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of  the  allegations  of  the  second  and  fourth  sentences  of 
paragraph  numbered  27. 

Each  and  every  remaining  allegation  of  the  complaint  is 
denied. 

1169  Further  answering  the  allegations  in  the  complaint 
as  amended,  these  defendants  say  that  the  loan  of 
plaintiff  Equitable  Life  Insurance  Company  is  still  well 
secured  and  that  it  knew  and  took  into  consideration  at 
the  time  of  the  making  thereof  the  right  of  the  defendants, 
as  members  of  the  Zoning  Commission  of  the  District  of 
Columbia,  to  zone  this  entire  campus  tract  of  The  American 
University  as  Residential  A  Restricted  property;  that  The 
University  and  Sibley  were  advised  of  the  effort  on  the 
part  of  certain  property  owners  in  this  vicinity  of  the  cam¬ 
pus  of  The  University  to  rezone  the  campus  tract  prior 
to  The  University  and  Sibley  entering  into  any  valid  and 
binding  contract  and  relations  with  respect  to  the  so-called 
Sibley  tract  of  7.8469  acres  or  the  so-called  access  road 
thereto,  and  any  contract  thereafter  entered  into  with 
relation  to  said  Sibley  tract,  or  the  expenditure  of  monies 
in  the  alleged  development  of  plans  for  buildings  proposed 
to  be  erected  thereon,  was  with  full  knowledge  of  the  pos¬ 
sibility  of  the  rezoning  of  said  Sibley  tract  to  its  present 
Residential  A  Restricted  classification;  that  the  rezoning 
complained  of  was  done  in  the  public  interest  as  a  valid 
exercise  of  the  police  powers  under  the  comprehensive  plan 
for  the  zoning  of  the  District  of  Columbia;  and  that  the 
action  in  rezoning  the  property  was  based  upon  legally 
sufficient  evidence  adduced  at  the  public  hearing  on  this 
matter  before  the  Zoning  Commission  of  the  District  of 
Columbia. 

•  ••••••• 

ORDER  ALLOWING  INTERVENTION 

This  cause  came  on  to  be  heard  in  open  Court  on 
April  23,  1953,  on  the  motion  for  leave  to  intervene 
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as  parties  defendant  filed  herein  on  the  14th  day  of  April, 
1953,  and  the  Court  having  considered  and  ruled  on  said 
motion  on  April  23,  1953,  and  it  appearing  to  the  Court 
that  the  motion  to  intervene  should  be  granted  in  part  to 
permit  nine  of  the  applicants  for  intervention  to  intervene 
on  their  own  behalf  and  for  others  similarly  situated,  and 
those  intervenors  to  be  divided  into  three  groups  with 
three  representatives  in  each  group,  each  group  as  a  class 
to  represent  themselves  and  all  other  property  owners 
within  their  respective  classes,  said  individuals  to  be  se¬ 
lected  by  the  petitioners  for  intervention  at  the  direction  of 
the  Court,  to  be  determined  on  the  following  basis : 

(1)  Property  owners  contiguous  to  the  property  re¬ 
ferred  to  as  Campus  Tract  in  Exhibt  “A”  to  plaintiffs’ 
complaint ; 

(2)  Property  owners  not  contiguous  to  the  property 
referred  to  in  (1)  above,  but  in  close  proximity  thereto; 

and 

1207  (3)  Property  owners  more  remote  than  classes 

(1)  and  (2)  above  but  nearby  and  within  the  affected 
area ;  it  is  by  the  Court  this  4th  day  of  May,  1953, 

ADJUDGED,  ORDERED  and  DECREED  that  W.  E. 
Wrather,  Percy  H.  Russell,  Jr.,  and  Clayton  H.  Hixson  are 
granted  leave  to  intervene  as  defendants  on  their  own 
behalf  and  representing  the  class  of  property  owners  con¬ 
tiguous  to  the  property  referred  to  as  Campus  Tract  in 
Exhibit  “A”  of  plaintiffs’  complaint;  that  Fred  A.  Smith, 
Harrison  Somerville,  and  H.  Lamar  Henderson  are  granted 
leave  to  intervene  as  defendants  on  their  own  behalf  and 
as  representative  of  the  class  of  property  owners  not 
contiguous  to  said  Campus  Tract  but  in  close  proximity 
thereto;  and  that  John  L.  Sullivan,  Wilson  R.  Naim  and 
Thomas  W.  McGregor  are  granted  leave  to  intervene  a3 
defendants  on  their  own  behalf  and  representing  the  class 
of  property  owners  more  remote  than  the  preceding  two 
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classes  but  whose  property  is  nearby  to  the  Campus  Tract 
and  within  the  affected  area;  and  it  is  further 

ADJUDGED,  ORDERED  and  DECREED  that  the  ap¬ 
plication  of  the  Spring  Valley- Wesley  Heights  Citizens 
Association  for  leave  to  intervene  herein  is  denied,  without 
objection,  and  the  applications  of  all  other  parties  asking 
leave  to  intervene  are  denied  over  objection  of  their  counsel. 

Alexander  Holtzoff,  Judge 

1210  ANSWER  OF  INTERVENORS 

FIRST  DEFENSE 

The  complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 

SECOND  DEFENSE 

1,  2,  4,  6,  7,  8,  9b,  9c,  9d,  10,  12,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  25  and  26.  Intervenors  adopt  the  answer  of 
the  defendants  as  to  the  foregoing  numbered  paragraphs, 
excepting  that  they  suggest  the  substitution  of  Samuel 
Spencer  for  F.  Joseph  Donohue  as  his  successor  as  a  mem¬ 
ber  of  the  Zoning  Commission  of  the  District  of  Columbia. 

3.  Intervenors  admit  the  allegations  with  respect  to  juris¬ 
diction  of  the  District  Court  contained  in  sentence  one  in¬ 
sofar  as  plaintiffs  may  prove  allegations  as  set  forth  in 
their  complaint;  but  deny  all  other  allegations  in  para¬ 
graph  3  contained. 

5.  Intervenors  state  that  the  allegations  of  plaintiff  Lucy 
Webb  Hayes  School  for  Deaconesses  and  Missionaries  with 
respect  to  the  corporate  existence  and  acts  of  said  corpora¬ 
tion  being  in  all  respects  validated,  ratified,  affirmed  and 
approved  by  an  Act  of  Congress  of  March  3,  1927  referred 
to  in  said  paragraph  5  are  conclusions  of  fact  and  law,  and. 
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therefore,  require  no  answer.  With  respect  to  the  remain¬ 
ing  allegations  of  paragraph  5,  intervenors  adopt  the 
answer  of  the  defendants. 

1211  9.  The  intervenors  adopt  defendants7  method  of 

answering  paragraph  9. 

9a.  Intervenors  adopt  the  answers  of  the  defendants  as 
to  paragraph  9a;  but  state,  further,  that  the  definitions 
contained  in  the  dictionary  referred  to  in  said  allegation 
does  not  include  a  hospital  as  a  part  of  a  university. 

9e.  Intervenors  admit  the  allegations  set  forth  in  sentence 
3  relating  to  the  location  of  the  Sibley  tract  upon  the  Ameri¬ 
can  Uiversity  campus.  Intervenors  state  that  the  allega¬ 
tions  contained  in  the  eleventh  sentence  of  this  sub- 
paragraph  are  conclusions  of  law  and  are  not  required  to 
be  answered;  but,  if  answer  is  required,  these  intervenors 
are  without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  such  allegations.  Intervenors  are 
without  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  each  and  every  remaining  allegation  in 
this  paragraph  except  as  answered  above  under  paragraph 
9e. 

9f.  Intervenors  adopt  the  answer  of  the  defendants,  ex¬ 
cept  that  intervenors  deny  the  allegations  of  the  plaintiffs 
that  the  Spring-Vallev-Wesley  Heights  Citizens  Associa¬ 
tion  has  no  direct  financial  interest  in  the  proceedings  be¬ 
fore  the  Zoning  Commission  but,  on  the  other  hand,  state 
that  said  association  has  a  substantial  financial  interest 
therein. 

11.  Intervenors  adopt  the  answer  of  the  defendants  ex¬ 
cept  with  respect  to  the  fourth  sentence  of  said  paragraph, 
as  to  which  intervenors  state  they  are  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  contained  therein. 
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13.  Intervenors  deny  that  the  establishment  of  the  pro¬ 
posed  training  school  on  the  American  University  campus 
will  lessen  the  shortage  of  nurses  which  now  exists  in  the 
District  of  Columbia  or  that  a  hospital  located  on  a  portion 
of  said  campus  will  be  in  the  public  interest.  Intervenors 
are  without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  remaining  allegations  in  para¬ 
graph  13. 

27.  Intervenors  deny  the  first,  third,  fourth  and  fifth 
sentences  of  this  paragraph.  Intervenors  are  without 
knowledge  or  information  sufficient  to  'form  a  belief  as  to 
the  truth  of  the  allegations  of  the  second  sentence 
thereof. 

1212  Intervenors  deny  each  and  every  remaining  al¬ 
legation  of  this  complaint  not  specifically  answered 

above. 

Intervenors  adopt  defendants’  further  answer  to  plain¬ 
tiffs’  complaint.  Further  answering,  these  intervenors  re¬ 
fer  to  the  Order  dated  May  5,  1953  allowing  intervention 
herein  and  ask  that  the  same  be  read  as  a  part  hereof, 
and  state  that  W.  E.  Wrather  is  the  owner  of  Parcels  14/74, 
14/76  and  14/80  in  Square  1509,  improved  by  premises  4710 
Woodway  Lane,  N.  W.;  that  Percy  H.  Russell,  Jr.  is  the 
owner  of  Parcel  13/115,  improved  by  premises  4621  Rock- 
wood  Parkway,  N.  W. ;  that  Clayton  H.  Hixson  is  the  owner 
of  Lot  810  in  Square  1507,  improved  by  premises  4700 
Quebec  Street,  N.  W.;  that  Fred  A.  Smith  is  the  Owner  of 
Lot  31  in  Square  1604,  improved  by  premises  3312  Nebraska 
Avenue,  N.  W.;  that  Harrison  Somerville  is  the  owner  of 
Lot  848  in  Square  1517,  improved  by  premises  4850  Glen- 
brook  Road,  N.  W. ;  that  H.  Lamar  Henderson  is  the  owner 
of  Lot  15  in  Square  1507,  improved  by  premises  4707  Wood- 
wav  Lane,  N.  W.;  that  John  L.  Sullivan  is  the  owner  of 
Lot  811  in  Square  1509,  improved  by  premises  4871  Glen- 
brook  Road,  N.  W. ;  that  Wilson  B.  Naim  is  the  owner  of 
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Lot  1  in  Square  1511,  improved  by  premises  4901  Glen- 
brook  Road,  N.  W. ;  and  that  Thomas  W.  McGregor  is  the 
owner  of  Lot  28  in  Square  1511,  improved  by  premises  4940 
Hillbrook  Lane,  N.  W.,  all  of  Washington,  D.  C. 

THIRD  DEFENSE 

The  plaintiff,  the  American  University,  is  not  entitled  to 
relief  herein  for  that  at  the  time  of  the  filing  of  this  action, 

and  for  a  long  time  prior  thereto,  and  until  the  present 
time,  it  has  violated  the  zoning  law  and  regulations  by 
using  a  portion  of  the  so-called  campus  tract  for  commer¬ 
cial  purposes,  in  that  it  has  leased  to  the  Chesapeake  and 
Potomac  Telephone  Company  a  building  known  as  the 
McKinley  Building  located  on  said  campus  tract  for  office 
building  or  other  commercial  purposes,  receiving  substan¬ 
tial  rental  therefor. 

•  ••••••• 

1237  STIPULATION  BETWEEN  COUNSEL  FOR 
PLAINTIFFS  AND  DEFENDANTS  AS  TO 
ADMISSIBILITY  OF  CERTAIN  DOCUMENTS, 
PAPERS,  MAPS,  FACTS  AND  OTHER  ITEMS 

Counsel  for  Plaintiffs  and  Defendants  stipulate  and  agree 
to  the  admission  into  evidence  without  formal  proof,  sub¬ 
ject  to  objections  as  to  relevance,  materiality  and  com¬ 
petency,  of  the  following: 

1.  Copy  of  Report  of  the  Zoning  Advisory  Counsel  dated 
December  31,  1952. 

2.  Photostatic  copy  of  Order  of  the  Zoning  Commission 
dated  January  28,  1953. 

3.  Copy  of  Minutes  of  Zoning  Commission  dated  January 
28,  1953. 

4.  Official  Zoning  Regulations  of  the  District  of  Columbia, 
dated  February,  1950. 
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5.  Official  Zoning  Map  of  the  District  of  Columbia,  as 
of  the  date  of  the  filing  of  petition  of  citizens  of  Spring 
Valley-Wesley  Heights  before  the  Zoning  Commission  on 
or  about  November  4,  1952. 

6.  All  pertinent  excerpts  from  the  minutes  of  the  Na¬ 
tional  Capital  Park  and  Planning  Commission  meeting  of 
January  29-30,  1953,  respecting  the  American  University- 
Sibley  Hospital  tract  relative  to  the  hearing  before  the 
Zoning  Commission. 

1238  7.  It  is  stipulated  that  the  minutes  of  the  National 

Capital  Park  and  Planning  Commission  for  their 
meetings  of  October  and  December,  1952,  contain  no  refer¬ 
ence  to  the  American  University-Sibley  Hospital  tract,  and 
that  no  other  meetings  of  the  National  Capital  Park  and 
Planning  Commission  were  held  between  the  months  of 
October,  1952,  and  February  1953,  other  than  the  meetings 
in  October  and  December,  1952,  and  January,  1953. 

8.  Six  monographs  dated  April,  1950,  for  Monograph 
No.  1,  and  June,  1950,  for  Monographs  Nos.  2,  3,  4,  5  and  6, 
entitled : 

Monograph  No.  1 — “Washington  Present  and 
Future,  a  General  Summary  of  the  Comprehen¬ 
sive  Plan  for  the  National  Capital  and  Its  En¬ 
virons”; 

Monograph  No.  2 — “People  and  Land,  a  Portion 
of  the  Comprehensive  Plan  for  the  National  Cap¬ 
ital  and  Its  Environs”; 

Monograph  No.  3 — “Housing  and  Redevlop- 
ment,  a  Portion  of  the  Comprehensive  Plan  for 
the  National  Capital  and  Its  Environs”; 

Monograph  No.  4 — “Open  Spaces  and  Commu¬ 
nity  Service,  a  Portion  of  the  Comprehensive  Plan 
for  the  National  Capital  and  Its  Environs”; 
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Monograph  No.  5 — “Moving  People  and  Goods, 
a  Portion  of  the  Comprehensive  Plan  for  the  Na¬ 
tional  Capital  and  Its  Environs”; 

Monograph  No.  6 — “Regional  Aspects  of  the 
Comprehensive  Plan,  a  Portion  of  the  Compre¬ 
hensive  Plan  for  the  National  Capital  and  Its 
Environs”; 

all  prepared  by  the  National  Capital  Park  and  Planning 
Commission  under  the  Act  of  April  30,  1926  (44  Stat.  374) 
and  Act  of  August  2, 1946  (60  Stat.  790),  and  printed  under 
appropriation  approved  August  24, 1949  (Public  Law  266).  * 

9.  District  of  Columbia  Highway  Maps  and  Baist’s  Plat 
Books. 

1239  10.  Aerial  photographs  of  American  University 

tract  and  surrounding  country  taken  by  Del  Ankers, 
commercial  photographers,  on  May  30,  1953  and  by  U.  S. 
Department  of  Commerce. 

11.  Certified  copies  of  deeds  as  follows: 

1.  Deed  by  and  between  John  F.  Waggaman,  et 
ux.,  grantors,  and  John  F.  Hurst,  grantee,  dated 
the  25th  day  of  March,  1891,  and  recorded  on  the 
27th  day  of  March,  1891,  at  2 :26  P.M.,  in  Liber  No. 

1570,  Folio  135. 

2.  Deed  by  and  between  John  F.  Hurst,  et  ux., 
grantors,  and  The  American  University,  grantees, 
dated  the  7th  day  of  April,  1894,  and  recorded 
on  the  7th  day  of  April,  1894,  at  11:54  A.M.,  in 
Liber  No.  1906,  Folio  58. 

12.  Certified  copy  of  Deed  dated  December  31, 1952,  and 
recorded  in  the  Office  of  the  Recorder  of  Deeds  of  the  Dis¬ 
trict  of  Columbia  on  January  2, 1953,  University  as  grantor, 
Sibley  Hospital  and  Nursing  School  as  grantee,  with  re¬ 
spect  to  the  Sibley  tract  and  access  thereto. 
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13.  Pertinent  statutes,  documents  and  reports  as  follows : 

Public  Law  648,  79th  Congress,  Chapter  803,  2nd 
Session  (S  223)  Approved  August  7,  1946. 

Public  Law  221,  82nd  Congress,  Chapter  589,  1st 
Session  (H.R.  2094)  Approved  October  25,  1951. 
House  Report  No.  2545,  79th  Congress,  2nd  Ses¬ 
sion,  July  17,  1946,  pages  3,  7  and  8. 

House  Report  581,  82nd  Congress,  1st  Session, 
June  15,  1951,  page  1. 

Photostatic  copies  of  pages  185,  186,  187,  188  and 
189  of  Part  1,  Hearings  House  Committee  on  Ap¬ 
propriations,  82nd  Congress,  2nd  Session,  on  Sup¬ 
plemental  Appropriation  for  1953  (H.R.  8370). 

House  Report  No.  2316,  82nd  Congress,  2nd  Ses¬ 
sion,  page  24. 

Public  Law  547,  82nd  Congress,  Chapter  758,  2nd 
Session,  approved  July  15,  1952. 
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Edward  F.  Colladay,  David  C.  Colladay,  and  Calvin 
J.  Dworshak,  of  Washington,  D.  C.,  for  plaintiff  the 
American  University. 

Paul  B.  Cromelin,  Thomas  M.  Raysor,  and  John  F. 
Doyle,  of  Washington,  D.  C.,  for  plaintiff  Lucy  Webb  Hayes 
National  Training  School  for  Deaconesses  and  Mission¬ 
aries. 

Andrew  T.  Altman,  of  Washington,  D.  C.,  for  plaintiff 

Equitable  Life  Insurance  Company. 

€ 
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Vernon  E.  West,  Corporation  Counsel;  Oliver  Gasch  and 
Jack  Baumgartner,  Assistant  Corporation  Counsel,  for 
the  District  of  Columbia,  for  defendants  Brigadier  General 
Louis  W.  Prentiss,  et  aL 

James  C.  Wilkes  and  Norman  Glasgow,  of  Washington, 
D.  C.,  for  intervenors.  ' 


This  is  an  action  to  set  aside  an  order  of  the  Zoning 
Commission  of  the  District  of  Columbia,  which  re-zoned  the 
campus  of  The  American  University,  located  in  Wash- 
1254  ington,  D.  C.,from  a  residential  “A”  area  to  a  residen¬ 
tial  “A  restricted” area.  The  effect  of  this  reclassifica¬ 
tion  was  to  preclude  the  building  of  a  proposed  hospital  on 
the  campus,  which  is  to  be  maintained  in  conjunction  with  a 
School  of  Nursing.  The  action  is  brought  by  The  American 
University ;  Lucy  Webb  Hayes  National  Training  School  for 
Deaconesses  and  Missionaries,  a  corporation  conducting 
the  Lucy  Webb  Hayes  School  of  Nursing  and  Sibley 
Memorial  Hospital;  and  Equitable  Life  Insurance  Com¬ 
pany,  which  holds  a  deed  of  trust  on  the  land  of  the  Univer¬ 
sity.  The  defendants  are  the  five  members  of  the  Zoning 
Commission  of  the  District  of  Columbia.  Certain  property 
owners  have  intervened  and  have  been  aligned  with  the 
defendants.  It  is  claimed  by  the  plaintiffs  that  the  order 
in  question  is  unconstitutional  and  illegal. 

Shortly  before  the  turn  of  the  century  a  Bishop  of  the 
Methodist  Church  purchased  a  large  tract  of  land  com¬ 
prising  over  seventy  acres  for  the  purpose  of  establishing 
thereon  an  institution  of  higher  learning  to  be  known  as 
The  American  University.  The  property  is  located  near 
the  western  end  of  Massachusetts  Avenue,  one  of  the 
principal  through  highways  of  the  city  of  Washington, 
running  diagonally  from  east  to  west.  The  site  was  at 
that  time  in  an  outlying  section,  and  both  the  projected 
campus  and  the  surrounding  area  were  practically  a  wild- 
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13.  Pertinent  statutes,  documents  and  reports  as  follows : 

Public  Law  648,  79th  Congress,  Chapter  803,  2nd 
Session  (S  223)  Approved  August  7,  1946. 

Public  Law  221,  82nd  Congress,  Chapter  589,  1st 
Session  (H.R.  2094)  Approved  October  25,  1951. 
House  Report  No.  2545,  79th  Congress,  2nd  Ses¬ 
sion,  July  17,  1946,  pages  3,  7  and  8. 

House  Report  581,  82nd  Congress,  1st  Session, 
June  15,  1951,  page  1. 

Photostatic  copies  of  pages  185,  186,  187,  188  and 
189  of  Part  1,  Hearings  House  Committee  on  Ap¬ 
propriations,  82nd  Congress,  2nd  Session,  on  Sup¬ 
plemental  Appropriation  for  1953  (H.R.  8370). 

House  Report  No.  2316,  82nd  Congress,  2nd  Ses¬ 
sion,  page  24. 

Public  Law  547,  82nd  Congress,  Chapter  758,  2nd 
Session,  approved  July  15,  1952. 
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the  District  of  Columbia,  for  defendants  Brigadier  General 
Louis  W.  Prentiss,  et  aL 

James  C.  Wilkes  and  Norman  Glasgow,  of  Washington, 
D.  C.,  for  intervenors. 

This  is  an  action  to  set  aside  an  order  of  the  Zoning 
Commission  of  the  District  of  Columbia,  which  re-zoned  the 
campus  of  The  American  University,  located  in  Wash- 
1254  ington,  D.  C.,from  a  residential  “A”  area  to  a  residen¬ 
tial  “A  restricted”  area.  The  effect  of  this  reclassifica¬ 
tion  was  to  preclude  the  building  of  a  proposed  hospital  on 
the  campus,  which  is  to  be  maintained  in  conjunction  with  a 
School  of  Nursing.  The  action  is  brought  by  The  American 
University ;  Lucy  Webb  Hayes  National  Training  School  for 
Deaconesses  and  Missionaries,  a  corporation  conducting 
the  Lucy  Webb  Hayes  School  of  Nursing  and  Sibley 
Memorial  Hospital;  and  Equitable  Life  Insurance  Com¬ 
pany,  which  holds  a  deed  of  trust  on  the  land  of  the  Univer¬ 
sity.  The  defendants  are  the  five  members  of  the  Zoning 
Commission  of  the  District  of  Columbia.  Certain  property 
owners  have  intervened  and  have  been  aligned  with  the 
defendants.  It  is  claimed  by  the  plaintiffs  that  the  order 
in  question  is  unconstitutional  and  illegal. 

Shortly  before  the  turn  of  the  century  a  Bishop  of  the 
Methodist  Church  purchased  a  large  tract  of  land  com¬ 
prising  over  seventy  acres  for  the  purpose  of  establishing 
thereon  an  institution  of  higher  learning  to  be  known  as 
The  American  University.  The  property  is  located  near 
the  western  end  of  Massachusetts  Avenue,  one  of  the 
principal  through  highways  of  the  city  of  Washington, 
running  diagonally  from  east  to  west.  The  site  was  at 
that  time  in  an  outlying  section,  and  both  the  projected 
campus  and  the  surrounding  area  were  practically  a  wild- 
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erness.  The  campus  has  a  frontage  on  Massachusetts 
Avenue  of  about  fifteen  hundred  feet  in  length.  It  is 
bounded  on  the  east  by  Nebraska  Avenue,  also  an  important 
through  thoroughfare,  to  the  extent  of  over  eighteen  hun¬ 
dred  feet.  The  line  on  the  west  is  about  twenty-three 
hundred  feet  long.  University  Avenue,  which  is  only  par¬ 
tially  cut  through,  forms  a  part  of  the  western  boundary. 
On  the  south  the  land  adjoins  what  are  now  Glen  wood  Road 
and  Rockwood  Parkway.  The  American  University  was 
chartered  by  a  special  Act  of  Congress.  The  campus  site 
was  cleared  and  buildings  for  the  use  of  the  University 
were  gradually  erected.  Various  departments  and  schools 
were  established  from  time  to  time.  From  small 
1255  beginnings,  the  University  has  expanded  and  reached 
an  important  stature  among  higher  educational  in¬ 
stitutions.  By  this  time  it  has  a  large  enrollment  of  students 
and  a  considerable  number  of  buildings.  Portions  of  the 
campus  still  remain  vacant,  however,  some  of  them  con¬ 
taining  wooded  areas. 

In  1920  the  zoning  system  was  introduced  in  the  District 
of  Columbia,  and  a  Zoning  Commission,  composed  of  five 
members,  was  created  to  administer  the  zoning  statute 
(D.  C.  Code,  Title  5,  Sections  412,  et  seq.).  The  Commission 
subdivided  the  city  into  districts  of  various  types.  The 
American  University  campus  and  the  surrounding  area 
were  classified  as  “A”  residential  The  regulations  pro¬ 
vided  that  in  such  a  district  there  could  be  erected  not  onlv 

m 

private  dwellings  and  apartment  houses,  but  also  such 
structures  as  hotels,  hospitals,  sanitariums,  clinics,  churches, 
clubs,  and  the  like. 

With  the  expansion  of  the  city,  beginning  in  the  1920’s, 
The  American  University  campus  gradually  became  sur¬ 
rounded  by  homes.  A  small  commercial  district  also  grew 
up  along  Massachusetts  Avenue,  a  short  distance  west  of 
the  campus.  Immediately  adjacent  to  the  campus  on  the 
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south  side,  two  beautiful  communities  composed  of  single¬ 
family  detached  residences  of  an  expensive  kind,  developed 
by  degrees.  These  two  section  are  known  as  Wesley  Heights 
and  Spring  Valley.  In  building  these  houses,  very  little 
attempt  was  made  to  level  the  ground.  The  original  con¬ 
tours  of  the  rolling  terrain  were  maintained  and  many 
of  the  old  trees  were  preserved.  Instead  of  being  cut  on  a 
gridiron  pattern,  as  is  true  of  most  of  the  city,  the  streets 
were  laid  out  to  follow  the  contour  of  the  land,  many  of 
them  being  dead-end  streets  and  forming  a  cul-de-sac. 
The  result  is  that  there  is  little  vehicular  traffic  on  most 
of  the  streets  of  this  section,  with  the  exception  of  a 
large  amount  of  through  movement  on  Nebraska  Avenue 
and  the  streets  feeding  it.  Portions  of  this  district  were 
from  time  to  time  re-zoned  as  “A  restricted”  area  which 
is  a  category  permitting  the  erection  of  only  single, 
1256  detached  homes,  churches  and  schools,  but  excluding 
apartment  houses  and  institutions. 

It  is  important  to  note  that  the  owners  of  the  residences 
in  Wesley  Heights  and  Spring  Valley  purchased  their 
property  long  after  The  American  University  was  estab¬ 
lished  and  commenced  its  operations,  as  an  institution  of 
higher  learning,  and  even  some  time  after  the  University 
campus  was  given  its  original  zoning.  The  owners  must 
have  assumed  that  the  University  would  keep  growing  and 
expanding  and  would  create  additional  schools  and  depart¬ 
ments,  and  that  new  buildings  would  be  constructed  on  the 
campus  from  time  to  time  to  carry  on  activities  suitable 
to  a  great  University.  They  are  also  charged  with  knowl¬ 
edge  that  a  hospital  may  be  built  in  a  section  classified 
as  a  residential  “A”  area. 

The  second  plaintiff,  Lucy  Webb  Hayes  National  Train¬ 
ing  School  for  Deaconesses  and  Missionaries,  is  also  a  cor¬ 
poration  under  the  aegis  of  the  Methodist  Church.  It  op¬ 
erates  and  conducts  Sibley  Memorial  Hospital  and  the  Lucy 
Webb  Hayes  School  of  Nursing  in  conjunction  with  each 
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other.  At  the  present  time  Sibley  Hospital,  which  is  one 
of  the  large  hospitals  in  the  city  of  Washington,  is  housed 
in  structures  approximately  fifty  years  old,  and  is  located 
in  a  congested,  deteriorated  section.  It  badly  needs  new 
buildings  as  well  as  removal  to  a  more  desirable  neighbor¬ 
hood,  both  from  the  standpoint  of  its  patients  and  the 
interests  of  the  young  women  who  are  studying  to  become 
nurses.  In  fact  the  enrollment  of  its  student  nurses  has 
been  falling  off  due  to  the  undesirable  location  of  the 
school 

Recently  The  American  University,  desiring  to  establish 
a  School  of  Nursing  on  a  collegiate  level,  entered  into  an 
arrangement  with  the  Lucy  Webb  Hayes  School  of  Nurs¬ 
ing  and  Sibley  Memorial  Hospital,  whereby  the  two  insti¬ 
tutions  last  mentioned  would  be  moved  to  The  American 
University  campus  and  become  an  integral  part  of  the 
University.  A  site  at  approximately  the  southeast  corner 
of  the  campus,  comprising  7.85  acres,  was  set  aside  by  the 
University  for  that  purpose  and  accepted  by  the 
1257  authorities  controlling  the  school  and  the  hospital 
The  Congress  has  authorized  certain  grants  in  aid 
to  be  made  for  the  construction  of  several  hospitals  in 
this  city  because  of  a  lack  of  adequate,  modern  hospital 
facilities  in  the  Nation’s  Capital.  It  was  expected  that  one 
of  the  grants  would  be  made  for  the  construction  of  the 
new  Sibley  Memorial  Hospital  on  the  proposed  site. 

The  new  Sibley  Hospital  is  to  be  located  at  the  Southern 
tip  of  the  campus,  immediately  adjoining  the  residential 
districts  known  as  Wesley  Heights  and  Spring  Valley, 
which  have  been  described  above..  The  new  hospital  would 
in  fact  be  situated  almost  directly  across  the  street  from 
several  of  the  homes,  although  there  would  be  a  consider¬ 
able  setback. 

A  number  of  property  owners  in  that  area  emphatically 
objected  to  the  proposed  new  hospital  as  a  neighbor  and 
filed  a  petition  with  the  Zoning  Commission  to  re-zone  The 
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American  University  campus,  in  order  to  prevent  the  erec¬ 
tion  of  such  an  institution.  The  Zoning  Commission  held 
a  hearing,  as  required  by  statute.  Unfortunately,  the  at¬ 
mosphere  of  the  proceeding  was  not  conducive  to  calm  de¬ 
liberation.  Several  organized  bus  loads  of  angry  property  ' 
owners  filled  the  hearing  room,  and  frequently  interrupted 
witnesses  and  counsel  by  booing  and  hissing,  or  applauding. 

The  objections  advanced  against  the  construction  of  the 
new  hospital  were  that  it  would  result  in  a  serious  invasion 
of  privacy,  create  traffic  congestion,  generate  noises,  and 
impair  property  values.  Although  possible  impairment  of 
property  values  seemed  to  be  the  main  argument,  very 
little  actual  evidence  on  the  subject  was  produced.  The 
testimony  consisted  chiefly  of  emotional  outbursts  on  the 
part  of  individual  home  owners,  to  the  general  effect  that 
they  had  been  informed  by  real  estate  experts  that  if  the 
hospital  were  erected,  the  value  of  their  property  would 
decease  anywhere  from  thirty-five  to  fifty  percent.  Nat¬ 
urally  such  assertions  are  not  evidence.  One  real  estate 
expert  was  called,  who  testified  that  in  his  opinion 
1258  the  aggregate  value  of  the  surrounding  districts 
would  go  down  by  an  amount  of  over  $2,500,000  or 
$3,000,000.  He  did  not  explain  how  he  arrived  at  that  lump 
sum  or  on  what  he  based  his  opinion. 

It  is  well  established  that  administrative  agencies  are 
not  required  to  apply  the  rules  of  law  governing  admissi¬ 
bility  of  evidence.  These  rules  are  binding  only  on  judicial 
tribunals.  Nevertheless,  the  probative  weight  of  evidence 
is  the  same,  irrespective  of  where  the  evidence  is  introduced, 
and  must  be  tested  by  the  same  standards  whether  it  is 
tendered  to  a  court  or  to  an  administrative  body.  ' ;  ' 

As  a  result  of  the  hearing,  the  Zoning  Commission,  by  a 
vote  of  three  to  two,  issued  an  order  changing  the  entire 
campus  of  The  American  University  from  residential  “A” 
area  to  residential  “A  restricted”  area.  No  findings  were 
made.  No  statement  of  reasons  was  issued.  The  result  of 
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this  shift  in  zoning  was  that  a  hospital  may  not  be  bnilt 
on  The  American  University  campns.  If  the  order  stands, 
the  proposed  arrangement  between  The  American  Univer¬ 
sity,  Sibley  Hospital,  and*  the  School  of  Nursing  cannot  be 
carried  out.  It  must  be  emphatically  noted  that  although 
the  testimony  given  at  the  hearing  before  the  Commission 
and  at  the  trial  of  this  case,  was  directed  largely  to  the 
effects  of  the  erection  of  a  hospital  on  the  proposed  site 
immediately  adjoining  Wesley  Heights  and  Spring  Valley, 
nevertheless,  the  re-zoning  order  made  by  the  Commission 
covers  the  entire  American  University  campus,  over  sev¬ 
enty  acres  in  size.  Much  of  the  campus  is  a  considerable 
distance  from  these  residential  districts. 

The  evidence  shows  that  schools  of  nursing  and  medical 
schools  are  natural  constituent  departments  of  many  uni¬ 
versities,  and  that  modern  educational  methods  require 
that  schools  of  nursing  and  medical  schools  be  connected 
with  hospitals  operated  in  conjunction  with  and  auxiliary 
to  them.  In  many  instances,  schools  of  nursing  and  medical 
schools  with  cooperating  hospitals  are  located  on  the  uni¬ 
versity  campus,  as  is  the  case,  for  example  with  George¬ 
town  University,  which  is  also  situated  in  the  city 
1259  of  Washington.  •  On  the  other  hand,  there  are  some 
universities  whose  medical  and  nursing  schools  with 
cooperating  hospitals  are  located  away  from  the  campus. 
It  follows,  therefore,  that  the  construction  and  operation 
of  a  school  of  nursing  or  a  medical  school  together  with  a 
cooperating  hospital,  is  a  proper  and  a  natural  use  of  a 
university  campus. 

To  move  Sibley  Hospital  to  the  proposed  location  would 
also  advance  the  welfare  of  its  patients.  They  would  find 
themselves  in  a  pleasant,  airy  section  of  the  city,  in  sub¬ 
urban-like  surroundings,  with  a  beautiful,  peaceful  outlook, 
overlooking  numerous  trees.  They  would  not  be  disturbed 
by  many  of  the  city  noises. 
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This  brings  ns  to  a  consideration  of  the  legal  principles 
that  most  govern  the  disposition  of  this  case.  Zoning  is  an 
exercise  of  a  legislative  power,  and  not  of  an  executive  or 
administrative  authority.  The  Commission,  acting  by  dele¬ 
gation  from  Congress,  performs  a  legislative  function.  The 
applicable  statute  sets  forth  the  principles  on  which  the 
zoning  should  be  made  and  the  administrative  body  carries 
out  the  details.  In  this  respect  such  authority  is  analogous 
to  the  rule-making  power,  frequently  conferred  on  executive 
departments  and  administrative  agencies,  which  is  also  a 
delegation  of  legislative  authority.  -  ;  ' 

‘  It  necessarily  follows  that  an  action  to  set  aside  a  zoning 
order  does  not  involvp  a  trial  de  novo  or  an  appeal  on  the 
merits.  The  court  may  not  substitute  itself  for  the  Com¬ 
mission.  The  suit  does  not  even  contemplate  a  judicial  re¬ 
view  of  administrative  action  to  determine1  whether  there 
was  a  deviation  from  any  statutory  requirement  or  limita¬ 
tion  and  whether  the  findings  of  fact  are  sustained  by  sub¬ 
stantial  evidence.  Parenthetically  it  may  be  remarked  that 
there  are  no  findings  of  fact  to  review.  The  only  matter 
that  the  court  may  consider  is  whether  the  zoning  order  is 
unconstitutional,  as  constituting  a  taking  of  property  with¬ 
out  due  process  of  law.  In  view  of  these  circumstances,  the 
review  by  the  courts  is  not  limited  to  the  record  made  before 
the  Commission,  but  evidence  on  the  constitutional 
1260  issue  may  be  introduced,  as  is  done,  for  example  in 
rate  cases.  This  course  was  pursued  at  the  trial  of 
this  actiom ■>*•'  •  ■  -i  '  *•  ■  • 

The  state,  in  the  interests  of  society  as  a  whole,  may 
place  reasonable  restrictions  on  the  use  of  private  prop¬ 
erty  by  its  owners.  Consequently  zoning  is  constitutional 
if  it  bears  a  rational  relation  to  public  safety,  health,  or 
morals,  or  the  general  welfare.  Village  of  Euclid  v.Ambler 
Realty  Co.,  272  U.S.  365.  The  action  of  zoning  authorities' 
is  not  to  be  held  invalid  unless  the  court  is  convinced  that 
it  is  clearly  arbitrary  and  unreasonable,  having  no  substan- 
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tial  relation  to  the  public  safety,  health,  or  morals,  or  the 
general  welfare.  If  such  substantial  and  reasonable  rela¬ 
tion  does  not  exist,  limitations  imposed  by  a  zoning  order 
constitute  a  taking  of  property  without  due  process  of  law, 
either  under  the  Fifth  or  the  Fourteenth  Amendment, 
whichever  is  applicable. 

If  the  question  is  fairly  debatable,  the  zoning  order  must 
stand,  Leventhal  v.  District  of  Columbia,  69  App.  D.  C.  229, 
230 ;  Lewis  v.  District  of  Columbia,  89  U.  S.  App.  D.  C.  72, 
74.  Nevertheless,  “The  governmental  power  to  interfere 
by  zoning  regulations  with  the  general  rights  of  the  land 
owner  by  restricting  the  character  of  his  use,  is  not  un¬ 
limited,  and  other  questions  aside,  such  restriction  cannot 
be  imposed  if  it  does  not  bear  a  substantial  relation  to  the 
public  health,  safety,  morals,  or  general  welfare.,,  Nectow 
v.  Cambridge,  277  U.  S.  183,  188.  There  have  been  a  num¬ 
ber  of  cases  in  this  district  in  which  a  zoning  order  has 
been  set  aside  as  invalid.  For  example,  in  Wolpe  v.  Fo¬ 
ret  sky,  81  U.  S.  App.  D.  C.  67,  the  courts  upset  an  order  of 
the  Commission  zoning  certain  vacant  property  in  such  a 
way  as  to  prevent  its  owner  from  building  an  apartment 
house  thereon. 

We  must  now  apply  these  principles  to  the  facts  of  the 
case  at  bar.  It  should  be  observed  at  this  juncture  that  most 
zoning  orders  are  made  on  the  application  of  an  owner  who 
desires  a  change  in  the  zoning  of  his  property.  In  the  in¬ 
stant  case  the  situation  is  somewhat  unusual.  Here, 
1261  the  change  was  made  at  the  behest  of  adjoining  prop¬ 
erty  owners.  The  right  to  erect  a  hospital  on  the 
campus  of  The  American  University  existed  ever  since  the 
site  was  acquired,  and  ever  since  1920  when  the  original 
zoning  was  established.  The  objecting  land  owners  came  on 
the  scene  subsequently  and  may  be  said  to  have  acquired 
their  property  cum  onere,  morally,  if  not  legally.  The  Uni¬ 
versity  was  deprived  of  its  rights  by  the  re-zoning  order 
here  under  scrutiny.  The  University  is  not  asking  for  an 
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additional  privilege  which  it  did  not  previously  have,  as  is 
so  often  the  case  in  zoning  proceedings,  but  is  protesting 
against  being  deprived  of  a  right  which  it  had  had  for  a 
great  many  years  and  on  which  it  had  acted  and  relied. 
Finally,  although  the  testimony,  as  stated  above,  was  di¬ 
rected  largely  to  one  eight-acre  plot  at  the  southerly  tip  of 
the  campus,  the  re-zoning  order  covers  the  entire  seventy 
acre  tract. 

In  analyzing  the  evidence  at  the  trial  it  must  be  assumed 
that  portions  of  the  campus  now  vacant  will  not  perma¬ 
nently  remain  in  that  condition,  but  that  additional  build¬ 
ings  will  be  erected  from  time  to  time.  For  example,  a 
dormitory  or  a  garage  for  students  or  members  of  the  fac¬ 
ulty  might  be  constructed  on  the  site  to  which  it  is  now 
proposed  to  move  Sibley  Hospital,  if  the  re-zoning  order 
stands.  The  projected  hospital  must  not  be  envisaged  as 
an  old-fashioned,  red  brick  edifice  of  institutional  aspect 
and  forbidding  mien.  The  plans  introduced  in  evidence  call 
for  a  group  of  modem,  light  colored  structures,  with 
plenty  of  window  space,  built  on  a  plot  artificially  land¬ 
scaped  and  terraced,  and  surrounded  by  a  grove  of  trees 
partially  obscuring  the  buildings  from  view. 

One  of  the  objections  to  the  construction  of  the  hospital 
is  that  it  would  introduce  into  a  quiet  residential  region 
noises  not  now  existing.  It  must  be  assumed,  however, 
that  a  dormitory  or  a  garage  would  likewise  bring  loud 
sounds  in  its  wake.  On  the  other  hand,  modem  hospitals 
endeavor  to  establish  “quiet  zones”  for  the  welfare  of  the 
patients. 

1262  It  is  also  urged  that  there  would  be  a  dangerous 
increase  of  traffic  to  a  point  of  saturation.  The  evi¬ 
dence  tends  to  show  that  traffic  on  Nebraska  Avenue  is 
heavy  during  rush  hours.  At  other  times  the  traffic  is  com¬ 
paratively  light  Judging  by  the  number  of  vehicles  enter¬ 
ing  and  leaving  the  Georgetown  Hospital,  which  is  of  a 
comparable  size,  and  which  is  also  located  in  a  residential 
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area,  the  added  traffic  burden  would  amount  to  about  six 
or  seven  percent.  A  part  of  this  increase,  however,  would 
be  created  during  periods  other  than  rush  hours.  It  is  in¬ 
conceivable  that  this  additional  amount  of  traffic  cannot 
be  absorbed  without  difficulty,  especially  with  proper  use 
of  police  officers  and  the  installation  of  control  signals,  if 
necessary  or  desirable.  The  construction  of  new  buildings, 
which  is  continually  going  on  in  that  area,  as  well  as  else¬ 
where,  necessarily  leads  to  some  increase  of  traffic.  More¬ 
over,  many  of  the  objections  on  this  score  were  based  onr  a 
misunderstanding,  as  some  of  the  property  owners  appar¬ 
ently  thought  that  entrances  to  the  hospital  site  would  be 
cut  through  from  University  Avenue,  which  is  now  a  very 
quiet  and  almost  deserted  thoroughfare,  somewhat  like  a 
country  road.  It  appears,  however,  that  the  hospital  plans 
call  only  for  an  access  road  from  Rockwood  Parkway, 
near  its  junction  with  Nebraska  Avenue,  leaving  University 
Avenue  undisturbed.  The  University  and  hospital  authori¬ 
ties  are  willing  to.  enter  into  a  covenant  running  with  the 
land  for  the  benefit  of  owners  of  adjacent  property,  not  to 
cut  any  other  entrance  to  the  hospital  tract  for  a  period  of 
twenty  years.  Moreover,  it  is  proposed  to  create  adequate 
parking  spaces  on  the  hospital  grounds,  in  order  that  it 
may  not  be  necessary  for  members  of  the  staff,  employees, 
and  visitors  to  park  their  cars  in  any  of  the  surrounding 
streets. 

The  chief  objection,  however,  is  that  the  proposed  hos¬ 
pital  would  impair  property  values.  Testimony  to  that 
effect  was  given  by  real  estate  experts,  who  even  calcu¬ 
lated  the  exact  amount  of  impairment  as  reaching  from 
thirty-five  to  fifty  percent  and  computed  it  concretely 
1263  in  dollars  and  cents.  Expert  testimony  as  to.  values 
of  real  property  is,  admissible  and  frequently  is  en¬ 
titled  to  considerable  weight,  especially  if  it  is  based  on 
a  consideration  of  actual  sales  of  property  in  the  vicinity. 
In  this  case,  however,  the  testimony  did  not  relate  to  pres- 
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cnt  values,  but  constituted  a  prophesy  of  what  the  values 
would  be  in  case  a  specified  contingency  occurred  in  the 
future.  Each  of  the  expert  witnesses  frankly  admitted 
that  his  testimony  was  merely  an  opinion  or  a  prognostica¬ 
tion,  and  that  he  had  no  facts  by  which  to  substantiate  it 
Such  alarming  forecasts  evolved  from  the  inner  conscious¬ 
ness  of  the  witnesses  are  worthy  of  but  scant  consideration. 

The  only  evidence  as  to  real  estate  values  based  on  actual 
facts  was  as  follows.  The  uncontradicted  testimony  showed 
that  when  the  Georgetown  University  Hospital  was  moved 
into  a  residential  area  several  years  ago,  the  values  of  ad¬ 
joining  and  nearby  residential  property  were  not  affected, 
in  spite  of  the  fact  that  a  community  situated  diagonally 
across  the  street  from  the  Hospital  and  known  as  Burlieth 
was  composed  of  single  family  dwellings.  The  uncontro¬ 
verted  testimony  further  showed  that  when  a  hospital 
known  as  the  Suburban  Hospital  was  erected  a  few  years 
ago  in  a  nearby  suburb  in  Maryland,  composed  of  single 
family  detached  dwellings,  property  values  were  not  de¬ 
creased.  No  other  factual  evidence  was  introduced,  in  re¬ 
spect  to  the  effect  on  property  values  of  the  construction 
of  any  other  hospital  than  those  named,  either  in  this  city 
or  elsewhere. 

It  is  reasonable  to  assume  that  if  there  existed  actual 
instances  of  impairment  of  residential  property  values  as  a 
result  of  the  construction  of  a  hospital,  evidence  to  that 
effect  would  have  been  adduced. 

The  only  attempt  to  reconcile  these  facts  with  the  dire 
predictions,  was  made  by  one  of  the  real  estate  experts  who 
testified  that  row  houses,  such  as  are  found  in  Burleith,  are 
not  diminished  in  value  by  the  building  of  a  hospital  nearby, 
but  that  values  of  expensive  detached  homes  would 
1264  be  adversely  affected,  because  people  who  own  resi¬ 
dences  of  the  latter  type  want  more  privacy.  The 
argument,  based  on  sheer  speculation  and  pure  conjecture, 
that  the  value  of  costly  homes  is  more  likely  to  decline  as 
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the  result  of  the  construction  of  a  hospital  in  their  vicinity 
than  is  the  case  with  less  expensive  residences,  is  not  an 
appealing  one  and  does  not  seem  to  justify  the  action  taken 
by  the  Commission  or  vindicate  the  constitutionality  of  its 
decision.  It  bears  no  reasonable  relation  to  the  public 
safety,  health,  morals,  or  the  general  welfare. 

The  court  finds  on  the  basis  of  the  foregoing  discussion 
that  the  zoning  order  involved  in  the  case  at  bar  bears  no 
reasonable  relation  to  the  public  safety,  health,  or  morals, 
or  the  general  welfare.  It  further  finds  that  the  order  de¬ 
prives  The  American  University  of  the  right  to  use  its 
property  in  a  manner  possessed  by  it  since  the  acquisition 
of  the  land  and  also  uninterruptedly  since  1920,  when  zon¬ 
ing  was  introduced  in  the  District  of  Columbia.  It  further 
finds  that  in  any  event  no  sufficient  basis  has  been  shown 
for  re-zoning  the  entire  campus  tract.  The  conclusion  of 
law  necessarily  follows  that  the  order  of  the  Zoning  Com¬ 
mission  constitutes  a  taking  of  property  of  The  American 
University  without  due  process  of  law,  in  violation  of  the 
Fifth  Amendment,  and  is  hence  unconstitutional  and  void. 
Judgment  for  the  plaintiffs  will  be  rendered  accordingly. 

In  accordance  with  Rule  52(a)  of  the  Federal  Rules  of 
Civil  Procedure,  the  summary  of  the  facts  and  the  law  con¬ 
tained  in  this  opinion  will  constitute  the  findings  of  fact 
and  conclusions  of  law  of  the  court.  Counsel  will  submit  a 
proposed  judgment. 

Alexander  Holtzoff 
United  States  District  Court  Judge. 

June  29,  1953. 

•  ■  •  •  •  •  •  •  * 


1265  JUDGMENT 

Upon  consideration  of  the  complaint  and  the  amendment 
thereto  heretofore  filed  herein  on  March  2,  1953  and  on 
March  7,  1953,  respectively,  by  The  American  University, 
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a  corporation,  Washington,  D.  C.,  Lucy  Webb  Hayes  Na¬ 
tional  Training  School  for  Deaconesses  and  Missionaries, 
a  corporation,  Washington,  D.  C.,  and  Equitable  Life  In¬ 
surance  Company,  a  corporation,  Washington,  D.  C.,  plain¬ 
tiffs  herein,  and  the  answer  thereto  of  the  defendants.  Brig¬ 
adier  General  Louis  W.  Prentiss,  Renah  F.  Camalier,  F. 
Joseph  Donohue,  Conrad  L.  Wirth  and  David  Lynn,  as 
members  of  the  Zoning  Commission  of  the  District  of  Co¬ 
lumbia,  and  the  order  herein  of  April  16, 1953,  substituting 
Samuel  Spencer,  as  a  Commissioner  of  the  District  of  Co¬ 
lumbia  in  the  place  and  stead  of  F.  Joseph  Donohue,  and 
the  answer  of  W.  E.  Wrather,  Percy  H.  Bussell,  Jr.,  Clay¬ 
ton  H.  Hixson,  Fred  A.  Smith,  Harrison  Somerville,  H. 
Lamar  Henderson,  John  L.  Sullivan,  Wilson  B.  Nairn,  and 
Thomas  W.  McGregor,  by  leave  of  Court  filed  herein,  as 
intervenors  in  their  own  behalf,  and  in  behalf  of  others 
similarly  situated,  and  the  stipulations  of  record  and  pre¬ 
trial  order  herein,  and  the  order  filed  herein  June  8,  1953 
substituting  Alice  D.  Wrather  in  place  of  W.  E.  Wrather, 
and  after  full  hearing  in  open  court  and  due  consideration 
of  the  evidence  therein  adduced  and  the  legal  authori- 
1266  ties  therein  cited  by  counsel  to  the  Court  and  the 
arguments  of  counsel  with  respect  thereto,  and  the 
Court  having  carefully  reviewed  and  considered  all  of  the 
foregoing  and,  thereupon,  having  filed  herein  on  June  29, 
1953,  its  written  opinion  as  to  the  proper  and  lawful  de¬ 
termination  of  the  issues  herein, 

It  is,  by  the  Court,  this  30th  day  of  June,  1953,  AD¬ 
JUDGED,  ORDERED,  and  DECREED  that: 

1.  The  Order  of  the  Zoning  Commission  dated  January 
28, 1953,  purporting  to  change  the  zoning  theretofore  exist¬ 
ing  of  the  so-called  Campus  Tract  and  Sibley  Tract,  more 
fully  described  in  the  complaint  herein,  to  which  reference 
is  hereby  made,  was  and  is  without  authority  in  law,  and 
null  and  void  and  of  no  force  or  effect ;  and 
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2.  Defendants  herein,  Brigadier  General  Lords  W.  Pren¬ 
tiss,  Renah  F.  Camalier,  Conrad  L.  Wirth,  David  Lynn  and 
Samuel  Spencer,  as  members  of  the  Zoning  Commission  of 
the  District  of  Columbia,  are  hereby  directed  to  restore  of 
record  the  so-called  Campus  Tract  and  Sibley  Tract,  for  a 
more  exact  description  of  which  reference  is  hereby  made 
to  the  complaint  herein,  to  the  Zoning  Classification  gen¬ 
erally  known  and  referred  to  as  Residential  40*  “A”  Area, 
permitting  erection  thereon  of  a  school  of  nursing  and  hos¬ 
pital;  with  costs. 


Alexaxdee  Holtzofp,  Judge 


ZONING  COMMISSION  HEARING 


BEFORE  THE  ZONING  COMMISSION  FOR  THE  DIS¬ 
TRICT  OF  COLUMBIA  HEARING  ON  PROPOSED 
AMENDMENT  TO  ZONING  MAP  AMERICAN  UNI- 
VERSITY-SIBLEY  HOSPITAL. 


•  ••••••  * 

2  PROCEEDINGS 

COMMISSIONER  DONOHUE:  We  are  informed  that 
Mr.  Wirth  will  be  here. 

As  President  of  the  Board  of  Commissioners  of  the  Dis¬ 
trict  of  Columbia,  may  I  say  that  we  are  happy  to  see  as 
many  representative  citizens  of  the  District  of  Columbia 
here  on  one  occasion  as  have  ever  been  here  in  my  ex¬ 
perience.  We  shall  do  all  that  we  can  to  facilitate  the 
hearing  in  order  not  to  impinge  too  much  upon  your  time. 

This  is  the  first  meeting  of  the  Zoning  Commission  since 
the  appointment  of  Brigadier  General  Louis  W.  Prentiss 
as  the  Engineer  Commissioner  of  the  District  of  Columbia. 
Since  his  appointment  it  has  become  necessary,  under  the 
law,  and  we  hope  that  you  will  pardon  us  for  just  a  moment, 
for  the  Zoning  Commission  to  organize  itself  in  order  that 
we  may  conduct  this  hearing. 

Therefore,  if  I  may  speak  now  for  the  members  of  the 
Zoning  Commission,  I  take  this  opportunity,  and  with  ex¬ 
ceeding  pleasure,  to  nominate  Brigadier  General  Louis  W. 
Prentiss  to  be  the  chairman  of  the  Zoning  Commission  of 
the  District  of  Columbia. 

COMMISSIONER  CAMALIER:  May  I  have  the  priv¬ 
ilege  of  seconding  the  motion? 
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COMMISSIONER  DONOHUE:  The  motion  has  been 
made  and  seconded  by  Commissioner  Camalier.  All 

3  those  in  favor  of  the  appointment,  signify  by  saying 
Aye;  those  opposed  by  saying  No;  the  “ayes”  have 

it.  General  Prentiss,  I  have  the  pleasure  of  now  introducing 
you  as  the  Chairman  of  the  Commission  and  as  Chairman 
of  this  particular  hearing. 

Mr.  Wirth,  you  are  just  in  time  for  the  purpose  of  voting 
for  General  Prentiss.  Do  you  so  move? 

MR.  WIRTH:  I  so  move. 

COMMISSIONER  DONOHUE:  The  motion  has  been 
made  and  seconded  and  General  Prentiss  has  been  elected 
unanimously. 

I  will  now  turn  the  microphone  over  to  you,  General 
Prentiss. 

GENERAL  PRENTISS:  Thank  you,  Mr.  Donohue.  I 
had  been  alerted  to  the  fact  that  I  might  be,  that  is  why 
I  happen  to  be  sitting  here. 

I  will  now  call  on  Mr.  Henry  G.  Ashton  first  to  read 
the  Notice  of  the  Public  Hearing. 

MR.  HENRY  G.  ASHTON :  I  shall  now  read  the  Notice 
of  the  Public  Hearing. 

“In  accordance  with  the  provisions  of  Section  3 
of  an  Act  of  Congress  approved  June  20,  1938 
(Public  No.  684,  75th  Congress)  entitled  ‘Am  Act 
providing  for  the  zoning  of  the  District  of  Colum¬ 
bia  and  the  regulation  of  the  location,  height, 
bulk,  and  uses  of  buildings  and  other  structures, 
and  of  the  uses  of  land  in  the  District  of  Colum- 

4  bia,  and  for  other  purposes,’  notice  is  hereby 
given  that  a  public  hearing  will  be  held  in  Room 

500  of  the  District  Building,  beginning  at  10:00 
a.m.,  Monday,  January  5,  1953,  for  the  purpose  of 
considering  proposed  amendments  to  the  maps  of 
the  use,  height,  and  area  districts,  the  general 
summary  of  which  reads  as  follows: 
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“PROPOSED  AMENDMENT  TO  ZONING 

MAP 

“1.  Change  from  Residential  4 O'  “A”  Area  to 
Residential  40'  “A”  Restricted  Area,  the  “A” 
Area  portion  of  parcels  22/47  and  22/63,  said 
property  located  within  the  area  bounded  by 
Massachusetts  Avenue,  Nebraska  Avenue,  Rock- 
wood  Parkway,  and  University  Avenue,  N.  W.” 

The  following  is  the  report  of  the  Zoning  Advisory 
Council : 

“Case  No  .1  January  5,  1953  Hearing 

“Proposal  to  change  from  Residential  40'  “A” 
Area  to  Residential  40'  “A”  Restricted  Area,  the 
“  A”  Area  portion  of  parcels  22/47  and  22/63,  said 
property  located  within  the  area  bounded  by  Mas¬ 
sachusetts  Avenue,  Nebraska  Avenue,  Rockwood 
Parkway,  and  University  Avenue,  N.  W. 

“This  proposal  has  been  advanced  as  to  time 
by  the  Commission  and  made  the  subject  of  a  spe¬ 
cial  hearing  at  the  behest  of  several  hundred  cit¬ 
izens  and  property  owners  of  the  Spring  Valley 
5  and  Wesley  Heights  area.  The  property  under 
consideration  involves  all  of  the  “A”  Restricted 
portion  of  the  American  University  campus  which 
is  bounded  by  Nebraska,  Massachusetts  and  Uni¬ 
versity  Avenues  and  Rockwood  Parkway.  The  pur¬ 
pose  of  the  petition  is  to  preclude  the  setting  aside 
of  some  six  acres  of  ground  on  the  southern  por¬ 
tion  of  the  campus  for  the  erection  of  a  hospital 
by  the  authorities  of  Sibley  Memorial  Hospital 
Incorporated. 

“The  Zoning  background  of  this  area  shows  that 
in  1920  when  zoning  was  established  in  the  District 
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of  Columbia,  the  entire  section  was  classified  in 
the  Residential  “A”  Area  District  with  certain 
First  Commercial  strip  zoning  (since  largely  re¬ 
moved)  along  cross-town  streets  including  Massa¬ 
chusetts  Avenue  and  Macomb  Streets.  The  “A” 
Area  classification  initially  allocated  was  at  the 
time  the  most  restricted  zoning  obtaining  in  the 
District  of  Columbia  and  permitted  in  addition  to 
single  family  dwellings  such  other  uses  as  apart¬ 
ments,  flats,  and  rooming  and  boarding  houses.  In 
1923  and  1925,  following  the  decision  in  the  case 
of  Ambler  Realty  Company  versus  Village  of 
Euclid  (later  affirmed  by  the  United  States  Su¬ 
preme  Court  in  1926,  272  U.  S.  365),  an  “A”  Re¬ 
stricted  single  family  district  was  created  in  the 
6  District  of  Columbia  and  applied  to  much  of  the 
land  in  the  Spring  Valley,  Wesley  Heights  and 
Palisades  Area.  This  was  later  extended  in  1936, 
at  the  request  of  property  owners  and  the  WC  and 
AN  Miller  Development  Company,  to  include  sub¬ 
stantially  the  “A”  Restricted  plan  which  now 
exists.  At  that  time  the  zoning  staff  gave  consider¬ 
able  thought  to  the  desirability  of  including  the 
University  property  within  this  “A”  Restricted 
classification  but  concluded  that  the  probable  ex¬ 
tension  of  the  University  as  an  institution  of  high¬ 
er  learning  to  the  remainder  of  the  campus  area 
would  provide  an  adequate  barrier  between  the 
single  family  home  area  to  the  south  and  west  and 
the  apartment  classification  then  and  now  existing 
east  of  Nebraska  Avenue  and  that  therefore  no 
change  of  the  zoning  of  the  University  property 
would  be  necessary. 

“Since  that  date,  development  in  the  home  area 
which  for  all  practical  purposes  substantially  sur¬ 
rounds  the  campus  although  not  developed  with 
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homes  along  the  north  side  of  Massachusetts  Ave¬ 
nue  has  been  material,  consisting  almost  entirely  of 
attractive  dwellings  which  can  be  designated  in  the 
main  as  being  in  the  upper  price  bracket.  The  con¬ 
tention  of  these  home  owners  is  that  the  intru- 
7  sion  of  a  large  hospital  with  attendant  traffic 
of  visitors,  doctors,  employees  and  others  doing 
legitimate  business  'with  an  institution  of  this  type 
will  substantially  impair  the  value  and  use  of  many 
of  the  homes  contiguous  to  and  within  close  prox¬ 
imity  to  the  proposed  location.  The  Council  be¬ 
lieves  that  this  contention  is  substantiated  fully  by 
the  facts  and  a  review  of  the  zone  plan.  The  latter 
which  projects  the  Residential  “A”  classification 
of  the  campus  area  quite  like  the  proverbial  ‘sore 
thumb  *  into  the  restricted  area  west  of  Nebraska 
Avenue  has,  except  for  the  University  as  such,  no 
legitimate  planning  purpose  in  the  opinion  of  the 
Council.  The  change,  we  think,  is  essential  in  the 
public  interest. 

“For  the  reasons  outlined,  and  the  fact  that  an  • 
“A”  Restricted  zoning  will  not  make  American 
University  nonconforming,  the  Council  recom¬ 
mends  that  the  petition  by  the  Spring  Valley  Wes¬ 
ley  Heights  Citizens  Association  be  granted  as 
requested.” 

The  Citizens  Advisory  Council  recommended  that  this 
application  be  approved  as  advertised. 


55  EARL  SUMNER  DRAPER 

(Planning  Expert) 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

f 


Q.  I  will  ask  you  at  this  point  if  I  may,  Mr.  Draper, 

56  whether  or  not  you  have,  in  preparation  of  your 
testimony,  visited  the  campus  of  the  American  Uni¬ 
versity?  A.  Yes  I  have. 

Q.  Have  you  considered  the  proposed  plan  to  build  on 
six  or  seven  acres  of  land  at  the  southwestern  corner  of 
the  campus  property  a  hospital  of  approximately  250  beds, 
the  hospital  to  be  the  new  plant  for  the  Sibley  Hospital? 
A.  I  have  seen  the  location  of  the  plant  that  is  shown  on 
the  wall  and  I  have  had  no  opportunity  of  examining  any 
plan  for  the  utilization  of  the  seven  plus  acre  tract. 

Q.  I  will  ask  you  if  you  wull  in  your  own  way  state  the  * 
validity,  from  a  planner’s  point  of  view,  of  locating  a 
hospital  of  approximately  250  beds  on  this  six  or  seven 
acre  tract  which  has  been  referred  to  here  before  the  Board  ? 
A.  Mr.  Chairman,  and  members  of  the  Commission,  as  a 
planner  I  feel  that  it  wauld  be  a  very  serious  mistake  to 
locate  a  hospital  on  the  American  University  grounds  and 
for  that  reason  I  feel  that  it  would  be  best  from  the  stand¬ 
point  of  making  it  impossible  to  put  a  hospital  on  those 
grounds,  the  zoning  to  be  changed  from  A  to  A  Restricted. 

I  will  go  into  some  detail  wrhich  led  me  to  reach  that  con¬ 
clusion.  I  w’ill  try  to  be  no  more  technical  than  necessary. 
In  fact  I  would  like  to  discuss  first  the  practical  and 
human  objectives  of  zoning.  In  an  area  that  is  open,  the 
main  objective  in  the  zoning  is  to  determine  the  type 

57  of  land  use  winch  serves  best  the  interests  of  the 
community.  In  an  area  such  as  this,  w’here  the  pat¬ 
tern  is  fixed,  where  the  development  has  gone  apace  for 
many,  many  years,  there  is  another  factor  which  must  be 
considered,  and  that  is  the  protection  of  established,  and 
legitimate,  land  uses. 

Speaking  from  the  first  point,  if  that  area  were  open 
and  there  had  been  no  development  and  we  wrere  seeking  a 
site  for  a  hospital  which  would  be  established  on  the  zoning 
plan  w’hich  wrould  be  best  situated,  I  feel  that  that  site  is 
undesirable. 
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Taking  into  consideration  as  well  the  fact  that  it  would 
introduce  in  an  area  considerably  removed  from  a  thor¬ 
oughfare  a  type  of  traffic  that  is  generally  considered 
objectionable  by  the  use  of  the  streets  of  trucks,  occasional 
ambulances,  noise,  possibly  smoke  from  the  institution,  I 
would  believe  that  a  much  better  site  would  be  selected  if 
we  were  starting  with  an  open  piece  of  land.  Of  course, 
if  you  started  with  open  land,  there  would  be  a  different 
type  of  street.  I  won’t  go  into  details  of  that  because  I 
think  that  there  will  be  a  witness  who  will  discuss  it,  except 
to  say  that  you  could  not  visualize  or  imagine  a  type  of 
street  arrangement  from  the  standpoint  of  the  subdivision 
of  the  land  which  would  lend  itself  less  to  a  type  of  institu¬ 
tion  such  as  a  hospital  in  that  rather  isolated  corner  of  that 
beautiful  piece  of  property,  with  the  danger  inherent 
58  on  the  use  of  those  streets.  To  me  it  is  almost 
criminal  to  attempt  such  a  location.  I  am  speaking 
from  a  city  planning  standpoint. 

The  Advisory  Committee,  in  entering  their  report  to 
which  I  listened  with  a  great  deal  of  interest,  referred  to 
that  location  with  a  good  deal  of  validity  as  a  sore  thumb 
sticking  down  into  a  beautiful  residential  area. 

From  the  standpoint  of  the  residents  of  that  suburban 
area,  and  I  speak  not  only  of  those  within  a  block  but  of 
those  within  a  very  considerable  number  of  blocks  on  the 
south  and  west,  to  me  it  is  a  complete  violation  of  zoning 
intent  to  put  an  institution  of  that  type  with  its  commer¬ 
cial  aspects  so  close,  and  dominated  topographically  from 
the  standpoint  of  the  type  of  structure  itself,  into  a  very 
quiet,  refined,  attractive  residential  area  in  which  those 
people  have  lived  for  years  and  chose  it  largely  because  of 
the  type  of  street  pattern  which  would  not  influence  their 
children  to  the  possible  danger  of  trucks  and  ambulances, 
other  than  the  normal  servicing  of  city  vehicles. 

My  general  feeling  is  that  practically  zoning  should 
not  be  used  to  legalize  uses  of  land  which  are  incompatible 
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with  neighborhood  development.  If  there  is  any  possible 
way  to  avoid  it  and  to  say  that  that  site  is  the  only  practical 
site  in  that  area  or  in  the  Washington  area,  to  me  is 
indefensible. 

59  Therefore,  it  is  my  feeling  that  that  site  should  be 
abandoned  and  we  are  proposing,  I  believe,  the  most 

effective  way  by  which  not  only  today  but  in  the  future 
there  can  be  no  further  threat  of  a  hospital  located  on 
those  grounds. 

But  let  us  analyze  the  use  of  this  site  which  is  7.84  acres, 
so  I  was  advised  by  testimony.  I  would  like,  if  I  may,  and 
later  to  introduce  in  the  record,  to  read  a  list  of  the  major 
hospitals  in  this  area,  totaling  twelve  and  the  new  hospital 
group  which  is  composed,  in  terms  of  the  number  of  beds 
and  the  area  of  ground  per  100  beds  included  in  that 
hospital  situation. 

Now  Sibley,  as  proposed  and  as  placed,  if  placed  on  the 
American  University  campus  with  250  beds  with  a  revised 
calculation  of  7.84  acres  to  include  parking  as  well  as  the 
buildings  and  the  other  use  of  the  grounds,  would  work  out 
to  3.1  area  acreage  per  100  beds.  And  if  the  lesser  figure 
of  6  acres,  which  had  been  mentioned  as  used,  it  would  be 
something  under  two  and  one  half. 

But  let  me  briefly  and  as  quickly  as  I  can  read  a  list 
of  hospitals  per  100  beds  on  grounds  entirely  devoted,  not 
including  the  streets,  to  the  use  of  the  hospital. 

Arlington  County  Hospital  has  100  beds,  twelve  acres. 

Bethesda  Suburban  Hospital  per  100  beds,  six  acres  per 
100  beds. 

Prince  Georges  County,  per  100  beds,  26  acres  per 

60  100  beds. 

Those  are  recent  suburban  hospitals,  more  or  less 
in  a  comparable  situation,  indicating  that  when  hospitals 
go  out  they  seek  large  acreage  in  order  to  protect  their  own 
activities,  as  well  as  the  neighborhood. 
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Going  into  other  hospitals  in  this  area,  and  I  will  only 
read,  for  the  sake  of  brevity,  the  area  per  100  beds.  The 
next  one  we  have  is  Upshur,  eight  acres. 

Home  for  Incurables,  four  and  one  half  acres. 

Washington  Sanitarium,  13  acres  per  100  beds. 

Mt.  Alto,  four  acres  per  100  beds. 

Glendale,  three  and  one  half  acres,  per  100  beds. 

Army  Medical  Center,  eight  acres  per  100  beds. 

Gallinger,  four  and  one  half  acres  per  100  beds. 

Naval  Medical  Center,  13  acres  per  100  beds. 

Freedmans  Hospital,  two  acres. 

On  that  list  of  twelve,  only  one,  the  latter,  Freedmans, 
has  less  acreage  per  100  beds  than  the  proposed  new  Sibley 
Memorial  Hospital.  In  the  new  hospital  group  now  in  the 
planning  stage,  new  Soldiers  Home,  four  and  one  half 
acres. 

City  Hospital  Center,  four  and  one  half  acres  per  100 
beds. 

The  Veterans  Administration  Hospital,  12  acres  per  100 
beds. 

I  would  like  to  submit  this  list  for  the  record,  if  I 
61  may. 

MR.  WILKES:  It  will  be  marked  as  Proponents’ 
Exhibit  No.  1. 

(List  of  hospitals  with  acreage  per  100  beds 
marked  for  identification  as  Proponents’  Exhibit 
No.  1.) 

BY  MR.  WILKES: 

Q.  Please  proceed.  A.  It  has  been  clearly  stated  that 
there  is  an  allowance  of  one  car  space  per  bed  for  parking 
for  hospital  attendance,  for  doctors,  for  employees,  for 
visitors.  That  would  work  out  to  something  like  one  and 
one  half  acres  and  as  had  been  previously  stated,  that  is 
larger  than  the  zoning  requirement,  but  the  zoning  is  not 
up  to  date  in  that  respect  as  well  as  possibly  in  others, 

if 
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and  it  was  worked  out  at  a  time  when  there  was  not  the 
widespread  use  of  automobiles. 

Q.  In  addition  to  that,  Mr.  Draper,  the  zoning  require¬ 
ments  apply  to  a  hospital  whether  it  is  located  in  town  or 
out  in  the  suburbs,  do  they  not?  A.  Anywhere  in  the 
District  of  Columbia. 

Q.  And  they  are  minimum  requirements,  are  they  not? 
A.  Yes,  that  is  correct. 

Q.  Does  it  necessarily  mean  that  that  is  an  adequacy 
of  parking  spaces,  in  your  judgment?  A.  Well,  I  would 
say  that  the  present  zoning  requirements  are  com- 
62  pletely  inadequate  as  far  as  parking  requirements 
are  concerned  and  the  figures  I  have  proposed  and 
that  counsel  has  used,  represent  a  nominal. 

Now,  if  we  find  after  parking  has  been  taken  out  and 
space  for  roads  and  of  necessity  for  retaining  w-alls  and 
so  forth,  there  is  something  less  than  six  acres  out  of  7.84, 
and  possibly  considerably  less,  for  the  building.  In  order 
to  meet  the  normally  used  standard  of  750  to  800  square 
feet  per  bed  for  building,  main  and  service,  it  seems  likely 
that  that  institution  will  have  to  develop  into  a  multi-story 
structure.  That,  to  me,  is  an  added  objection  to  an  institu¬ 
tion  of  the  type  of  hospital  being  placed  in  an  area  almost 
surrounded  by  nice  residences. 

Now  zoning  in  itself  is  the  use  of  the  police  power  by 
the  political  agency  to  carry  out  the  plan,  whether  it  is  a 
master  plan,  and  of  course  you  have  a  master  plan,  and  the 
developer  may  change  it,  just  as  in  this  case  we  may  need 
to  change  the  zoning  in  order  to  effectuate  it. 

It  is  the  way  by  which  the  determined  land  use  on  the 
city  map  is  made  effective. 

I  believe,  in  connection  with  this,  that  if  you  consider 
the  basic  objectives  of  the  use  of  this  land  for  that  purpose, 
that  violates  to  me  all  that  is  basic  in  planning.  I  doubt 
very  much  if  any  planner  would  feel  that  that  was  the 
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best  location  that  could  be  secured,  even  in  the  area, 

63  even  in  the  large  Northwest  area,  to  say  nothing  of 
other  opportunities. 

If  you  visualize  that  the  American  University,  at  the 
lime  of  the  zoning  change — I  think  in  1927 — was  left  as  A 
when  all  the  surrounding  land  to  the  south  and  west  and  to 
the  north  was  zoned  A  Restricted  following  the  determina¬ 
tion  of  the  new  zoning  plan,  I  think  you  will  see  that  prob¬ 
ably  the  objective  was  that  the  people  who  worked  on  that 
felt  that  an  educational  institution  of  the  type  of  American 
University  would  serve  as  a  buffer  between  the  ground  that 
was  zoned  and  made  possible  for  apartments  developing  up 
Massachusetts  Avenue  and  then  gradually  developing  resi¬ 
dential  section  on  the  other  side.  Now  that  buffer  is  vio¬ 
lated.  If  an  institution  of  the  type  of  the  hospital  can  be 
projected  in  the  place  that  was  proposed,  that  is  what  I 
mean.  I  think  it  would  destroy  much  of  the  so-called  bal¬ 
ance  of  the  planning  and  the  planning  arrangements  that 
have  taken  place  by  ordinance,  by  custom,  and  by  additions 
to  the  plan  over  a  period  of  years.  It  certainly  would  raise 
havoc  with  the  streets  serving  those  residential  areas  with 
respect  to  location,  width,  or  as  to  topography  or  design, 
which  may  not  be  the  direct  entrance  to  the  hospital,  but 
certainly  other  entrances  and  even  though  there  is  an  indi¬ 
cation  of  an  intent  to  bring  in  from  other  thoroughfares 
the  entrance  to  the  hospital,  there  still  remains  that 

64  University  Avenue  frontage  which  could  be  used  for 
service  and  other  purposes.  All  that  private  resi¬ 
dential  development,  to  my  mind,  has  taken  place  because 
not  only  the  land  itself  is  well  situated  because  there  are 
no  other  objectionable  features  in  the  neighborhood,  but 
because  of  the  assurance  that  a  fine  educational  institution 
gave  as  a  buffer  for  the  prevention  of  the  development  of 
apartments,  of  commercial  or  any  objectionable  institutions. 

Let  me  summarize  my  conclusion,  and  the  reason  that  I 
feel  the  site  is  a  mistake,  is  inadequate,  and  while  I  feel 
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that  the  proposed  method  of  rezoning  is  the  only  practical 
way  of  protecting  those  people  who  have  invested  values 
in  their  homes,  in  feeling  that  that  should  be  done,  there  is 
a  type  of  land  use  proposed  which  is  alien  to  the  neighbor¬ 
hood.  There  can  be  no  disagreement  on  that. 

The  site  as  proposed  now,  even  with  the  extension  that 
apparently  has  been  agreed  on  recently  is  too  small  and 
would  probably  require  some  type  of  multiple  story  struc¬ 
ture.  Hospital  activities  require  services  that  invariably 
are  objectionable  to  a  residential  neighborhood  that  is  close. 
If  they  were  at  a  distance,  separated  by  a  quarter  of  a 
mile,  it  would  be  less  objectionable.  The  street  pattern 
is  manifestly  unsuited  to  service  any  such  development  as 
this.  I  would  like  to  say  more  on  that  because  I  think  there 
will  be  expert  testimony  to  that  effect. 

65  One  of  the  main  things  that  disturbs  me  about  such 
a  proposal  of  such  a  building  in  such  a  residential 
neighborhood  is  that  invariably  and  conclusively  it  sets  in 
motion  forces  which  will  lead  to  further  requests  for 
changes  in  land  use  in  that  area.  This  would  gradually  and 
steadily  bring  about  deterioration  of  a  residential  neigh¬ 
borhood. 

For  these  and  many  reasons  that  I  will  not  take  the 
time  to  state,  I  feel  that  the  zoning  of  the  entire  American 
University  tract  should  be  changed  to  A  Restricted  in  order 
to  give  the  protection  to  the  land  owners  who  have  built 
values  into  the  whole  neighborhood  that  have  made  that 
an  asset  to  the  District  of  Columbia. 

I  thank  you. 

(Applause) 

CROSS-EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Mr.  Draper,  in  the  list  of  hospitals  which  you  have 
submitted,  did  you  include  all  hospitals  in  the  District 
of  Columbia?  A.  No,  these  are  the  only  figures  that  I 
could  get. 
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Q.  Well  now  I  would  like  to  know,  you  have  submitted 
a  list  of  fifteen  hospitals  either  in  the  District  of  Columbia 
or  in  the  adjacent  area.  Did  you,  in  the  course  of  your 
survey  and  in  preparation  of  your  testimony  here  today, 
check  to  ascertain  the  area  per  100  beds  of  George- 

66  town  University  Hospital,  which  is  a  comparatively 

new  hospital?  A.  No  I  didn’t  because - 

Q.  You  have  answered  my  question. 

MR.  WILKIES :  He  has  a  right  to  explain. 

THE  WITNESS:  Because  I  have  no  way  of  knowing 
where  the  boundary  between  the  University  and  the  hos¬ 
pital  is. 

BY  MR.  CROMELIN: 

Q.  And  you  have  made  no  attempt  to  ascertain  that,  al¬ 
though  you  are  making  a  study  for  the  District  of  Columbia 
for  that  purpose?  A.  I  felt  that  I  had  information  suffi¬ 
cient  to  make  a  fair  sample. 

Q.  Did  you  go  to  Georgetown  and  ask  anybody?  A. 
No  I  did  not. 

Q.  In  the  course  of  your  inquiry,  did  you  make  any  in¬ 
vestigation  as  to  the  bed  area  per  100  beds  of  George  Wash¬ 
ington  University,  which  is  likewise  a  comparatively  new 
university?  A.  No,  that  being  down  town,  a  down  town  in¬ 
stitution — 

Q.  That  didn’t  occur  to  you? 

MR.  WILKES :  I  submit  that  he  has  a  right  to  fully 
answer  the  question. 

MR.  CROMELIN:  I  agree. 

BY  MR.  CROMELIN: 

Q.  Please  proceed  with  your  answer.  A.  Mr. 

67  Chairman,  my  intent  in  getting  this  list — and  I  may 
not  have  been  conclusive  in  it,  was  to  select  insti- 
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tutions  that  by  locations  were  more  comparable  to  the  pro¬ 
posed  site  than  a  downtown  institution,  such  as  George 
Washington  Hospital,  which,  manifestly  due  to  extremely 
high  land  values,  is  limited  to  the  area  which  it  can  use. 

Q.  But  the  provision  as  to  the  number  of  beds  is  ap¬ 
plicable  to  all  hospitals  in  the  District  of  Columbia  whether 
they  are  suburban  or  not.  A.  I  don’t  understand  your 
question.  Do  you  mean  the  number  of  beds  on  this  list? 

Q.  Yes.  A.  It  is  applicable  to  those  that  I  have  listed. 

Q.  Did  you  make  any  inquiry  as  to  the  parking  area 
which  surrounds  the  hospitals?  A.  No. 

Q.  And  did  you  make  any  as  to  Emergency  Hospital? 
A.  Well,  I  am  familiar  with  Emergency  and  I  realize  that 
the  parking  is  on  the  streets. 

Q.  That  is  right.  You  knew,  did  you  not,  that  provision 
is  being  made  for  off  the  street  parking  for  nurses  and 
doctors  and  patients  and  visitors  at  Sibley  Hospital?  A.  I 
felt  that  was  so,  as  corroborated  by  your  statement. 

Q.  Did  you  make  any  investigation  as  to  Garfield 
68  Hospital,  which  is  out  on  Florida  Avenue?  A.  No 
I  didn’t.  I  was  unable  to  visit  or  check  on  all  the 
hospitals  in  this  area. 

Q.  You  just  picked  out  certain  ones  that  you  thought 
would  be  advantageous  in  your  case,  did  you  not?  A.  No, 
that  was  not  the  purpose.  I  tried  to  pick  out  those  that  I 
felt,  by  location,  were  more  similar  to  the  one  we  were 
discussing. 

Q.  Did  you  make  any  investigation  as  to  Casualty  Hos¬ 
pital,  located  in  Northeast?  A.  No  I  didn’t. 

Q.  Did  you  make  any  special  investigation  as  to  Provi¬ 
dence  Hospital,  which  is  now  located  in  Southeast?  A. 
No  I  didn’t. 

Q.  Or  Episcopal  Eye,  Ear,  Nose  and  Throat  Hospital? 
A.  I  am  not  familiar  with  that. 

Q.  Your  objection  has  been  directed  largely  to  the  flow 
of  traffic  that  would  affect  these  residents  who  live  in  Uni- 
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versity  Lane  and  Glenbrook  Parkway  and  in  that  area. 
A.  I  wouldn’t  agree  with  that.  I  take  my  testimony  for 
what  it  already  reveals. 

Q.  You  are  assuming  that  there  would  be  traffic  and 
entrances  on  University  Lane  and  Glenbrook  Road  which 
would  increase  the  traffice  there.  A.  I  don’t  think 

69  we  would  be  able  to  make  any  other  assumption  since 
there  are  several  hundred  feet  of  frontage  on  them. 

To  what  extent  they  will  be  used  as  you  have  indicated,  I 
believe  they  will  not  be. 

Q.  I  am  going  on  the  assumption  that  there  will  not  be 
any  entrance  back  there  but  the  entrance  will  be  from  the 
corner  of  Glenbrook  Road  and  Nebraska  Avenue  so  that 
there  will  be  no  traffic  whatever  there  and  no  children  in 
danger,  and  no  trucks  can  go  back  there.  I  am  assuming 
that  that  is  the  present  plan  and  has  been  done  since  this 
Petition  was  filed  for  the  purpose  of  relieving  the  situation 
of  which  you  now  complain.  A.  May  I  make  a  comment? 

Q.  Yes.  A.  I  would  think  that  passenger  vehicles,  am¬ 
bulances,  trucks  coming  into  this  area  and  this  location 
from  beyond  the  49th  Street  intersection  with  Massa¬ 
chusetts  would  be  very  apt  to  take  49th  Street  right 
through  the  heart  of  this  development  and  swing  up  around 
the  parkway  and  go  into  the  entrance  that  you  speak  of. 
Q.  You  mean  off  Massachusetts  Avenue?  A.  Yes. 

Q.  Assuming  that  there  is  no  attempt  to  open  up  that 
area  from  Massachusetts  Avenue  around.  It  is  now  closed 
and  has  not  been  opened.  A.  There  is  an  opening 

70  through  49th  Street  and  I  am  not  talking  about  Uni¬ 
versity  Avenue,  but  I  am  talking  about  49th  Street 

which  comes  down  through  the  heart  of  this  finest  residen¬ 
tial  area  and  goes  into  University  Avenue  and  comes  up 
Rockwood  Parkway  as  being  probably  an  entrance  that 
would  be  used,  that  might  be  used,  because  there  would  be 
no  lights. 
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71  CHARLES  MELVILLE  UPHAM 

( Traffic  Expert) 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

72  Q.  Now  I  will  ask  you  in  your  own  way  to  state 
what  you  find  with  respect  to  the  traffic  and  parking 

situation  as  a  result  of  the  proposed  location  of  the  Sibley 
Hospital,  containing  approximately  250  beds  on  a  six  or 
seven  and  a  fraction  acre  tract  of  land  located  near  the 
southwesterly  portion  of  the  American  University  campus. 
A.  This  is  a  brief  report  dealing  with  the  traffic  and  park¬ 
ing  in  the  vicinity  of  the  southwestern  portion  of  the  Amer¬ 
ican  University  grounds  located  at  Massachusetts  and  Ne¬ 
braska  Avenue,  Northwest. 

The  particular  question  is  what  effect  or  what  changes 
will  result  in  the  traffic  or  the  parking  pattern  if  a  250  bed 
hospital  is  constructed  on  six  or  seven  acres  on  the  south¬ 
west  part  of  the  American  University. 

The  hospital  plot  frontage  extends  on  University  Avenue 
some  284  feet  and  this  is  the  only  portion  of  the  hospital 
plot  that  abut  on  a  street  or  a  publicly  owned  property. 

The  streets  in  this  vicinity  were  designed  for  residential 
development  and  were  not  designed  to  take  care  of  a  traffic 
generator  similar  to  that  hospital.  Unless  adequate  plans 
are  put  into  effect,  this  hospital  generator  will  cause  con¬ 
siderable  congestion  on  the  streets  as  they  are  now  laid 
out  and  they  will  present  many  hazardous  conditions. 

73  The  elevation  of  the  lots  adjacent  to  the  University 
Avenue  varies  from  eighteen  feet  above  the  curb  at 

the  southeasterly  end  down  to  a  few  feet  above  the  curb  at 
the  northwest  end.  From  this  location  the  surface  of  the 
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plot  rises  so  that  it  reaches  an  elevation  some  thirty-five 
to  fifty  feet  above  the  University  Avenue.  Unless  a  great 
deal  of  excavation  were  made  in  order  to  lower  the  surface 
of  the  plot,  a  very  steep  driveway  would  be  required  from 
University  Avenne  to  any  building  that  might  be  con¬ 
structed  on  the  plot.  This,  of  course,  would  make  a  very 
bad  and  dangerous  entrance  to  the  University  as  it  appears 
that  the  road  is  only  thirty  feet  wide  between  curbs.  The 
width  of  University  Avenue  and  Rockwood  Parkway  is 
such  that  parking  in  connection  with  any  hospital  building 
should  be  maintained  on  the  grounds  and  not  allowed  ve¬ 
hicles  to  be  parked  on  the  adjacent  streets.  Assuming  one 
parking  space  to  each  bed  of  the  hospital,  approximately 
one  and  three  quarters  to  two  acres  of  tract  should  be  given 
over  to  provide  for  parking. 

The  constant  use  of  automobiles  going  in  and  out  of  the 
hospital  plot  over  steep  grades  of  driveways  and  leading 
to  the  narrow  University  Avenue  would  present  a  danger¬ 
ous  situation  unless  elaborate  widening  of  the  streets  and 
entrance  facilities  were  carried  out  on  University  Avenue. 

With  the  entrance  to  the  hospital  plot  located  at 
74  some  point  along  the  boundary  line  of  University 

Avenue,  this  traffic  generator  will  create  a  congested 
and  dangerous  situation  on  University  Avenue  unless  the 
very  elaborate  changes  are  made. 

The  traffic  on  Massachusetts  and  Nebraska  Avenue  is 
relatively  high  at  the  present  time  and  also  Ward  Park¬ 
way.  Both  streets  carry  an  average  traffic  of  about  one 
thousand  vehicles  per  hour.  The  hourly  traffic  on  Massa¬ 
chusetts  Avenue  is  1,329  vehicles  per  hour  and  hourly 
traffic  on  Nebraska  Avenue  is  1,750  vehicles.  This  means 
that  the  intersection  at  Rockwood  Parkway  and  Nebraska 
Avenue  is  also  a  busy  intersection  carrying  the  same 
amount  of  traffic  on  Nebraska  Avenue  as  is  carried  on  this 
avenue  at  Ward  Circle. 
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The  traffic  on  Rockwood  Parkway  and  University  Ave¬ 
nue  adjacent  to  the  hospital  is  considerably  less,  but  prac¬ 
tically  all  traffic  going  to  the  hospital  site  would  be  obliged 
to  use  Nebraska  Avenue,  a  very  heavily  trafficked  street. 

In  the  immediate  area  there  is  at  the  present  time  a 
high  traffic  count  and  when  this  is  augmented  by  traffic 
being  generated  by  a  250  bed  hospital,  the  traffic  and  park¬ 
ing  conditions  will  be  considerably  worse. 

The  width  of  the  streets  in  the  vicinity  are  such  that 
parking  along  nearby  streets  would  constitute  an  acute 
parking  problem  for  the  residents. 

In  my  judgment,  the  location  selected  for  the  six 
75  or  seven  acre  tract,  with  an  entrance  on  University 
Avenue  frontage,  wrould  eventually  result  in  con¬ 
structing  additional  means  of  access  to  the  hospital  de¬ 
velopment  for  the  reason  that  the  University  Avenue  front¬ 
age  affords  an  unsatisfactory  entrance.  This  would  prob¬ 
ably  result  in  the  utilization  of  Rockwood  Parkway,  Quebec 
Street,  University  Avenue  north  of  Quebec  Street,  and 
possibly  Woodway  Lane  as  additional  entrances  and  exits, 
and  with  the  resulting  incursion  of  traffic  and  parking  into 
these  residential  areas. 

Q.  Mr.  Upham,  I  notice  in  your  statement  that  you  refer 
to  the  traffic  on  Massachusetts  and  Nebraska  Avenues  at 
Ward  Circle  as  being  relatively  high,  and  then  you  say  both 
streets  carry  an  average  traffic  of  about  one  thousand  ve¬ 
hicles  per  hour.  That  is  over  how  many  hours  per  day? 
A.  That  is  a  ten  hour  count. 

Q.  As  distinguished  from  a  twenty-four  count?  A.  As 
distinguished  from  a  twenty-four  count,  yes  sir. 

MR.  WILKES:  That  is  all. 

CROSS-EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Your  testimony  as  to  the  increase  of  traffic  on  Uni- 
\ersity  Avenue  and  on  Rockwood  Parkway  is  predicated 
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on  your  assumption,  is  it  not,  that  entrances  will  be  on 
University  Avenue  and  Rockwood  Parkway?  A.  Now 
that  is  assuming  that  the  entrance  would  be  on 

76  University  Avenue. 

Q.  Right.  And  your  testimony  here  today  has 
been  predicated  on  that  assumption?  A.  That  is  right. 

Q.  Suppose  that  the  present  plans  as  developed,  in  order 
to  meet  the  objection  of  the  property  owners,  disclosed  that 
a  private  right  of  way  from  Nebraska  Avenue  substantially 
at  the  corner  of  Rockwood  Parkway  were  over  the  campus 
of  the  American  University  to  the  site  of  the  hospital,  your 
testimony  as  to  the  danger  from  traffic  and  parking  would 
not  be  applicable,  would  it?  A.  Yes  sir. 

(Applause) 

•  •*••••• 

77  THE  WITNESS :  I  believe  that  if  the  ground  was 
leveled  from  University  Avenue  with  the  hospital 

site,  I  don’t  think  there  would  be  any  question  about  the 
intention  to  make  the  entrance  at  University  Avenue,  but 
I  believe  it  was  moved  up  to  Rockwood  Parkway  toward 
Nebraska  Avenue. 

BY  MR.  CROMELIN: 

Q.  At  about  the  junction  of  Nebraska  Avenue?  A.  That 
is  right,  and  if  it  is  moved  up  there  and  because  of  the 
design,  it  would  be  necessary  in  order  to  get  the  traffic  off 
University  Avenue  on  to  the  hospital  site.  As  far  as  the 
traffic  goes,  I  can’t  see  that  it  helps  the  situation  any  and 
the  movement,  is  simply  for  the  convenience  of  better 
grades  from  the  street  to  the  hospital  site. 

•  ****#•# 

78  Q.  Yes,  I  will  repeat  it  exactly.  If  the  entrance 
to  the  hospital  ground  is  solely  by  means  of  a  pri- 
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vate  right  of  way  over  the  campns  of  the  American 
University  and  starting  approximately  at  the  corner  of 
Nebraska  Avenue  and  Rockwood  Parkway,  will  that  not 
obviate  the  danger  which  you  described  in  your  direct 
examination  as  to  the  traffic  hazards  and  trucks  going 
from  University  Avenue  and  Rockwood  Parkway  as  you 
have  stated  previously  in  your  direct  testimony?  A.  Well, 
if  you  do  not  have  any  entrance  at  all  on  University 
Avenue,  of  course  you  change  that  situation  considerably 
but  it  is  an  area  proposition  and  your  real  difficult  traffic 
condition  is  at  Nebraska  Avenue  and  Rockwood  Parkway 
which  would  be  right  adjacent  to  the  driveway  which 
79  you  just  mentioned  going  into  the  hospital  site. 

You  know,  it  is  a  very  bad  condition  of  traffic  at 
Nebraska  Avenue  and  Rockwood  Parkway  and  any  further 
traffic  that  you  concentrated  in  that  area  would  make  the 
whole  situation  that  much  worse. 

•  *•**••• 

REDIRECT  EXAMINATION 
BY  MR.  WILKES: 

Q.  If  this  new  entrance  were  put  in  at  the  intersection 
of  Rockwood  Parkway  and  Nebraska  Avenue,  what  effect 
would  it  have  upon  that  intersection  as  far  as  children 
using  the  Horace  Mann  school  is  concerned?  (Applause). 
A.  Well,  that  is  a  very  active  intersection  at  the  present 
time  and  any  additional  traffic  that  may  be  put  into  that 
will  make  it  just  that  much  worse  and  a  250  bed  hospital 
in  the  immediate  area  of  course  would  induce  that  much 
more  traffic  in  that  area. 

Q.  The  fact  that  the  Methodist  Church  is  located  just 
across  the  street  from  the  Horace  Mann  school  and  at  the 
intersection  of  Nebraska  Avenue  and  New  Mexico  Avenue 
and  another  street,  Newrark  Street,  does  that  make  any 
difference  in  the  advisability  of  the  amended  plan 


69 


80  which  Mr.  Cromelin  has  been  speaking  of?  A.  I 
would  say  that  the  amended  plan,  if  you  mean  that 

the  driveway  of  the  entrance  would  be  in  the  vicinity  of 
Nebraska  Avenue  and  Rockwood  Parkway,  I  would  say 
that  amended  plan  makes  very  little  difference  in  the 
change  in  the  traffic  situation.  It  would,  of  course,  help 
in  the  grades  on  the  hospital  plot,  but  I  am  speaking  simply 
of  the  traffic  and  the  parking  situation. 

Q.  On  Sunday,  when  people  are  going  to  and  coming 
from  church,  would  it  complicate  the  traffic  situation?  A. 
Having  the  entrance  near  this  here  (indicating)  ? 

Q.  Yes.  A.  I  would  say  yes,  it  would  make  it  just  that 
much  worse.  It  is  a  very  bad  arrangement  for  a  big 
generator  to  be  located  in,  and  you  have  got  a  very  bad 
arrangement  there  at  the  present  time  with  Nebraska 
Avenue  and  Rockwood  Parkway  and  adding  a  large  gene¬ 
rator  to  that  will  make  that  just  so  much  worse. 

Q.  Adding  this  generator  would  necessitate  the  taking 
of  a  left-hand  turn  by  traffic  coming  from  the  hospital  at 
the  intersection  of  Rockwood  Parkway  and  Nebraska 
Avenue,  would  it  not?  A.  That  is  right. 

Q.  Is  that  good  traffic  planning?  A.  Well,  that  is 

81  strange,  very  dangerous,  of  course,  any  left-hand 
turns  are  dangerous  and  they  undoubtedly  have  to 

start  off  with  traffic  lights  there.  You  have  to  have  lights 
there,  probably.  It  is  a  bad  situation,  even  today  without 
this  additional  generator. 

Q.  What  have  you  observed  that  leads  you  to  the  con¬ 
clusion  that  it  is  a  bad  situation  today  even  without  the 
generator?  A.  The  traffic  count  on  Nebraska  Avenue,  main¬ 
ly,  the  traffic  count  on  Nebraska  Avenue. 

Q.  Have  you  had  any  personal  experience  with  traffic 
in  connection  with  preparing,  yourself,  in  this  case  a  report 
in  connection  with  that  intersection?  A.  I  rode  out  there 
and  came  up  Rockwood  Parkway  and  turned  left  on  Ne¬ 
braska  Avenue  and  I  guess  we  had  to  wait  four  or  five 
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minutes  before  we  could  get  in.  It  was  a  busy  time  of  the 
day  and  they  move  pretty  fast  out  there. 

•  #*#*••* 


LLOYD  G.  LEWIS 

(Surgeon-Resident  of  Spring  Valley,  3710  University  Ave.) 

•  *»*•••* 

82  DIRECT  EXAMINATION 

S3  BY  MR.  WILKES: 

Q.  Now  Doctor,  will  you  take  up  from  there  and, 
as  a  doctor  professionally  and  as  an  expert  and  as  a  resi¬ 
dent  layman,  will  you  give  your  testimony?  A.  Mr.  Com¬ 
missioner,  all  of  us  here  are  friends  of  Sibley  Hospital. 
It  is  a  very  fine  institution.  I  have  been  privileged  to 
operate  there  on  numerous  occasions. 

The  rebuilding  of  the  structure  is  desirable. 

Q.  Should  a  hospital  be  built  on  the  American  University 
campus?  A.  Many  of  us  would  like  to  be  friends  of  the 
American  University,  and  many  of  us  have  tried.  First  I 
would  like  to  point  out  my  own  position  as  far  as  the 
American  University  is  concerned. 

Mrs.  Lewis  and  I  designed  our  own  home  and  contracted 
with  the  W.  C.  and  A.  N.  Miller  Development  Company  to 
build  it  in  the  month  of  May  1949,  occupying  it  in  December 
of  1949. 

In  June  of  1950  I  returned  from  my  medical  meet- 
84  ing  out  of  town  and  found  that  all  of  the  trees  had 
been  torn  down  opposite  our  house  on  the  American 
University  campus.  Bulldozers  and  earth  movers  worked 
all  summer  tearing  down  trees,  burning  stumps,  moving 
dirt.  The  following  spring  the  equipment  was  removed. 
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Sensing  that  something  had  gone  wrong,  either  that  the 
emergency  had  stopped  material  or  that  possibly  they  were 
out  of  funds,  I  consulted  with  the  President  of  the  Univer¬ 
sity.  He  came  to  my  house  to  witness  the  scene. 

From  my  front  door  today,  as  well  as  two  and  one  half 
years  ago,  you  see  the  back  yard  of  the  American  Univer¬ 
sity  with  its  power  plant  and  tall  chimney  spouting  black 
smoke.  Apparently  they  had  never  heard  about  smoke 
regulation  in  the  District  of  Columbia.  The  caretaker’s 
shack,  a  falling-down  ice  house,  temporary  buildings  held 
up  by  poles  to  prevent  their  collapse,  the  exposed  television 
tower  and  twenty  feet  of  earth  piled  on  District  property 
from  Quebec  Street  opposite  our  home.  That  area  is  com¬ 
pletely  covered  by  weeds  today  from  one  end  to  the  other 
and  we  have  difficulty  growing  anything. 

If  we  had  any  idea  that  the  American  University  planned 
building  a  hospital,  or  anything  else  not  intimately  con¬ 
nected  with  the  teaching  functions  of  the  University  and 
education,  we  would  never  have  built  that  property  where 
we  did,  and  I  certainly  would  not  buy  property  in  an 
85  area  today  unless  this  Zoning  Commission  clears 
our  safety. 

The  plans  of  the  American  University  and  of  Sibley 
Hospital  are  not  cleared.  I  just  heard  this  morning  that 
we  are  not  discussing  Sibley  Hospital,  but  the  Lucy  Webb 
Hayes  School  for  Deaconesses  and  nurses  and  I  would  like 
to  know  how  many  deaconesses  and  missionaries  are  being 
trained  by  that  school  today.  I  could  do  a  little  better  if 
I  had  that  information.  , 

If  Sibley  Hospital  plans  to  rebuild  an  institution  for  the 
care  of  private  patients,  then  the  hospital  will  not  be,  of 
necessity,  a  part  of  the  University.  A  250  or  300  bed  hos¬ 
pital  could  not  be  considered  an  infirmary  for  a  university. 
The  American  University  cannot  rightly  assume  the  teach¬ 
ing  responsibility  of  the  other  organized  medical  schools  of 
the  District  for  training  of  their  students,  interns  and 


72 


residents,  the  resident  training  program  of  Sibley  Hospital 
is  a  fine  one  and  it  is  a  function  of  the  hospital,  not  of  the 
University. 

There  is  no  room  in  the  District  of  Columbia  for  develop¬ 
ment  of  another  medical  school.  We  have  three:  George 
Washington,  Georgetown  and  Howard  University.  In  ad¬ 
dition  we  have  three  large  medical  centers,  the  United 
States  Public  Health  Institute,  the  Naval  Medical  Center, 
the  Army  Medical  Center,  and  we  are  developing  now,  as 
you  mentioned  a  while  ago,  a  new  center  on  the 

86  grounds  of  the  Soldiers  Home,  an  affiliation  of  Gar¬ 
field,  Emergency,  Episcopal  Hospital,  also  the  new 

development  of  the  Veterans  Administration  Hospital. 

There  has  been,  up  to  now,  no  very  adequate  plan  for 
teaching  of  medical  students  in  the  District  of  Columbia. 
The  great  and  well  known  teaching  institutions  of  the 
country,  I  mention  Harvard,  Johns  Hopkins,  Cornell,  Michi¬ 
gan,  many  of  them  have  concentrated  school  and  laboratory 
facilities,  hospital  beds  for  private  and  teaching  patients 
with  out-patient  services  literally  under  a  single  roof. 
Washington  students  from  Georgetown  and  George  Wash¬ 
ington  have  to  take  the  long  trek  to  Gallinger  for  practical 
instructions  daily  in  their  third  year.  That  is  a  traffic 
problem.  Furthermore,  the  problem  of  traffic  and  housing 
for  medical  students,  is  very  serious.  Granted  that  we  need 
more  medical  schools  in  the  United  States.  The  sites  are 
not  available.  Not  for  lack  of  funds,  not  for  lack  of  land, 
but  for  the  lack  of  concentrated  teaching  material.  All  of 
our  schools  here  have  to  go  to  Gallinger  for  it.  All  of  our 
large  cities  are  now  caring  for  as  many  teaching  hospitals  as 
they  can.  There  is  no  room  in  Baltimore,  Philadelphia,  New 
York,  Boston,  Washington,  for  another  medical  school.  If 
American  University  is  contemplating  the  development  of 
a  medical  school,  the  cost  of  such  would  have  to  be  con¬ 
sidered.  The  cost  of  the  buildings  alone  at  George- 

87  town  University  are  estimated  by  the  Dean  today 
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at  $14,000,000  and  it  actually  is  a  $40,000,000  busi¬ 
ness.  Since  the  American  University  has  been  unable  to 
undertake  the  construction  of  one  single  permanent  build¬ 
ing  for  educational  purposes,  in  thirty  or  more  years,  and 
since  they  have  been  unable  to  complete  a  minor  program, 
a  project  begun  two  and  one  half  years  ago,  how  can  we 
expect  them  to  take  over  the  function  of  $40,000,000  busi¬ 
ness  ?  - 

I  admit  it  will  take  time. 

I  have  obtained  some  figures  on  traffic  involved  in  the 
operation  of  a  250  or  300  bed  hospital.  We  will  take 
Georgetown  for  instance  where  I  have  the  figures  available. 
There  are  750  paid  employees.  To  that  we  must  add  fifty 
patients  admitted  a  day,  fifty  patients  discharged  a  day, 
350  visitors  per  day,  by  count  on  the  average,  100  special 
nurses,  100  visiting  physicians,  a  total  of  1,400  persons  per 
day.  And  you  may  add  to  that  the  service  vehicles,  ambu¬ 
lances,  out-patient  service,  police  cars,  garbage  trucks,  and 
I  regret,  undertakers  ’  wagons,  to  boot 
Now  if  a  medical  school  is  to  be  built,  as  has  been  indi¬ 
cated  today,  we  must  add  to  that  traffic  problem  70  fourth- 
year  students  working  in  the  hospital  and  having  to  live 
in  the  vicinity,  300  under-graduate  students  of  the  first, 
second  and  third  years,  coming  and  going  daily.  There 
is  not  room  on  the  American  University  campus  to  build 
a  nurses’  home,  dormitories  for  students,  in  addition 
88  to  a  hospital  and  a  medical  school  and  still  carry 
out  their  program  of  expansion  and  under-graduate 
education  as  we  have  heard  it. 

Furthermore  there  is  no  place  in  Spring  Valley  or  Wesley 
Heights  or  in  that  area  of  Washington  where  students, 
nurses,  orderlies,  charwomen,  kitchen  help,  the  usual  hos¬ 
pital  help,  can  live.  They  cannot  afford  it.  Therefore,  there 
is  the  problem  of  transportation  back  and  forth. 

Now,  if  an  out-patient  service  is  contemplated,  I  can 
say  from  experience  in  administering  to  these  patients  for 
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all  of  my  professional  life  at  the  Johns  Hopkins  Hospital 
and  Emergency  Hospital  and  Gallinger  Hospital  and 
Georgetown  Hospital,  that  the  students  and  faculty  of  the 
American  University  as  well  as  those  of  us  who  live  around 
would  be  not  only  embarrassed  by  seriously  troubled  and 
involved  with  the  problem  of  indigents,  drunks,  psychiatric 
patients,  epileptics  and  the  usual  run  of  accident  cases  that 
come  to  a  hospital.  The  place  for  a  teaching  hospital  is 
near  the  source  of  teaching  patients,  not  a  residential  area 
ten  miles  from  the  source  of  teaching  patients. 

That  is  why  Cornell  University  Medical  School  is  located 
in  New  York  City;  why  the  University  of  Maryland  is 
located  in  Baltimore,  not  in  College  Park;  why  the  Johns 
Hopkins  is  in  an  old  part  of  the  city  and  not  on  the  univer¬ 
sity  campus.  The  relocation  of  Johns  Hopkins  has 
89  been  undertaken  two  or  three  times  and  turned  down, 
rejected,  because  we  have  had  to  keep  in  mind  the 
source  of  clinical  material  necessary  to  conduct  a  teaching 
school. 

I  contend  that  there  is  no  need  for  another  private 
patient  hospital  in  the  Northwest  area  of  Washington, 
that  there  is  need  at  Sibley  Hospital’s  present  location  for 
an  expansion  of  its  plant  and  that  there  is  plenty  of  need 
in  the  Southwest  Washington  where  the  new  development 
is  contemplated;  that  the  American  University  has  not 
seriously  considered  the  problem  of  a  medical  school,  that 
the  location  of  a  medical  school  or  teaching  hospital  on 
the  American  University  campus  would  be  a  very  serious 
error. 

(Applause) 

•  *•*••#* 


CROSS-EXAMINATION 


BY  MR.  CROMELIN: 


75 


Q.  Dr.  Lewis,  when  yon  were  contemplating  the  purchas¬ 
ing  of  a  home  where  you  now  live,  I  understand  that  you 
and  your  wife  designed  it  in  May  1949  and  occupied  it  in 
October  of  1949.  A.  December. 

Q.  Were  you  aware  of  the  fact  that  the  American  Univer¬ 
sity  had  been  on  that  site  for  some  thirty  or  more  years? 
A.  Yes  sir. 

90  Q.  You  were  aware  of  that  when  you  purchased 
your  property?  A.  Yes  sir. 

Q.  And  you  were  told  of  the  zoning  at  that  time,  I 
assume?  A.  Yes  sir. 

Q.  Isn’t  it  a  fact  that  every  hospital  within  the  District 
of  Columbia  sends  its  nurses  for  training  in  psychiatric 
matters  to  St.  Elizabeth’s  Hospital?  A.  I  cannot  answer 
that  question.  I  am  not  a  psychiatrist. 

Q.  Where  do  they  send  them?  A.  I  don’t  know. 

Q.  When  you  made  reference  to  nurses  being  sent  to 
Gallinger  Hospital,  that  was  for  training  in  the  specialized 
field  of  socialized  disease.  A.  I  did  not  mention  nurses 
being  sent  to  Gallinger  Hospital. 

Q.  Students.  I  don’t  mean  to  be  technical  with  you,  but 
students  from  the  various  universities  in  order  to  receive 
specialized  training  go  to  Gallinger  Hospital,  do  they  not? 
A.  General  training. 

Q.  And  also  for  the  treatment  of  children’s  diseases 
and  care  of  children  go  to  Children's  Hospital  There 

91  is  nothing  ususual  in  that,  is  there?  A.  Not  at  all, 
sir. 

Q.  Are  you  aware  of  the  fact  that  various  universities 
give  degrees  of  Bachelor  of  Science  in  nursing?  A.  A  very 
limited  number,  sir. 

Q.  Is  not  the  trend  of  education  for  the  right  to  practice 
the  nursing  profession  increasing  and  the  standards  being 
raised  all  the  time?  A.  I  object  to  that,  sir. 

Q.  I  think  you  should  be  required  to  answer  the  question. 
A.  For  a  very  serious  reason. 
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Q.  Is  it  not  a  fact  that  many  of  the  leading  universities 
of  the  United  States  are  now  including  proposed  degrees 
at  Catholic  University,  degrees  in  nursing?  A.  I  think  it 
is  desirable  from  the  nurses’  standpoint,  perhaps  not  from 
the  patients’. 

Q.  And  also  from  the  standpoint  of  the  university,  is  it ' 
not  a  fact  that  the  university  grants  the  degree  of  Bachelor 
of  Science  in  nursing  or  a  similar  degree  at  the  same  time 
that  the  student  is  graduated  and  given  her  right  to  prac¬ 
tice  as  a  graduate  nurse  in  the  District  of  Columbia?  A. 
The  American  University  did  grant  degrees  for  Emergency 
Hospital  nurses  until  the  school  was  closed. 

Q.  That  is  all  right.  It  has  already  done  that, 
92  but  another  hospital  worked  with  Emergency  Hospi¬ 
tal  to  give  that  combined  course  and  for  that  purpose 
the  students  were  required  to  come  from  Emergency  Hos¬ 
pital  to  American  University  and  receive  part  of  their 
training  there,  is  that  not  so?  A.  That  is  right. 

Q.  And  as  a  matter  of  fact,  many  of  them  did  receive 
their  degrees  from  the  University  at  the  same  time  that 
another  hospital,  Emergency  Hospital,  graduated  them  as 
graduate  nurses  from  the  District  of  Columbia?  A.  Yes 
sir. 

Q.  Do  you  know  anything  about  the  plan  of  the  American 
University  in  that  respect,  presently?  A.  We  attempted  to 
find  out  about  plans  for  this  hospital  and  university  at  the 
Wesley  Heights-Spring  Valley  Association  when  we 
scheduled  the  superintendent  of  the  hospital  to  speak.  Un¬ 
fortunately,  he  was  not  able  to  keep  the  engagement 

Q.  I  beg  your  pardon,  sir.  You  haven’t  answered  my 
question  that  I  asked  if  you  knew  what  the  present  plans 
were.  A.  No  sir. 

Q.  Do  you  know  what  the  present  plans  of  the  American 
University  are  with  respect  to  the  enlargement  of  the  field 
at  the  University  for  the  establishment,  ultimately,  of  a 
medical  school?  Didn’t  you  know  that?  A.  It  has  been 
intimated  by  you  here  today,  sir. 
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93  Q.  I  asked  you  if  you  knew  it.  A.  No  sir. 

Q.  Do  you  know  anything  about  the  plans  of  the 
American  University  for  the  use  of  its  present  students  in 
courses  in  chemistry  or  allied  subjects  at  the  hospital,  pro¬ 
posed  hospital,  I  should  say?  A.  I  assumed  they  would 
use  it  for  that  purpose. 

Q.  Do  you  know  that  the  present  plans  call  for  a  nurses’ 
home  so  that  they  won’t  have  to  leave  the  campus  and  en¬ 
hance  traffic  on  the  site  of  the  proposed  hospital?  A.  X 
understood  that,  sir. 

•  •**©**• 
REDIRECT  EXAMINATION 

BY  MR.  WILKES: 

Q.  Doctor,  do  you  have  here  a  statement  signed  by  the 
president  of  the  American  University  which  you  would  like 
to  put  into  the  record?  A.  I  have,  sir. 

Q.  Will  you  read  the  part  that  you  feel  is  pertinent?  A. 
This  letter  came  to  me  from  the  president  of  the  American 
University  offering  any  help  and  substantial  financial  as¬ 
sistance  to  the  University  to  complete  their  athletic  pro¬ 
gram  and  clean  up  the  mess  on  University  Avenue. 

‘‘The  American  University  appreciates  your  kind  note 
of  March  2nd  and  shares  with  you  the  desire  to  make 

94  our  community  most  attractive.  We  are  presently 
to  begin  the  construction  of  a  new  television  building, 

probably  not  later  than  June  1st.” 

This  letter  is  dated  March  7,  1951. 

“You  will  not  that  we  have  been  successful  in  obtaining 
all  of  the  necessary  tile  and  pipes  for  drainage  and  have 
already  moved  it  to  locations  on  the  field  for  laying. 

“We  hope  very  much  during  the  spring  to  complete  this 
project  which  is  related  to  our  own  development  and  to 
the  war  program  being  activated. 
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“lam  sure  it  would  be  good  for  me  to  speak  with  you  and 
look  over  the  campus  from  your  vantage  point,  and  I  shall 
be  pleased  to  do  so. 

“No  insurance  for  property  value  is  quite  as  good  as  a 
university  neighborhood.  Our  war  memorial  athletic  center 
is  purely  for  intra-mural  and  amateur  athletic  sports  and 
will,  I  am  sure,  be  of  benefit  to  our  area.” 

This  letter  is  signed  by  Paul  F.  Douglass,  President. 

•  ••••••* 

96  J.  KUPERT  MOHLER,  JR. 

(Real  Estate  Expert) 

•  ••••••* 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

Q.  Now  directing  your  attention,  Mr.  Mohler,  to 

97  the  area  shown  on  the  map,  have  you  viewed  that 
specifically  in  preparation  of  giving  testimony  in  this 

case  f  A.  I  have. 

Q.  You  are  prepared,  are  you  not,  if  necessary,  to  testify 
as  to  the  general  character  of  the  improvement  in 
that  neighborhood  and  the  history  of  its  develop- 

98  ment?  I  am. 

Q.  Have  you  had  made  a  number  of  photographs 
of  this  area!  A.  I  have. 

Q.  I  hand  you  what  purports  to  be  a  panorama  of  the 
area  and  ask  if  you  will  tell  us  what  area  involved  in  this 
proceeding  that  shows.  A.  Indian  Lane,  this  street  goes 
down  by  the  proposed  hospital  site.  It  shows  Rockwood 
Parkway. 

Q.  Now  Mr.  Mohler,  the  house  that  is  in  the  center  is 
Mr.  Tom  Good’s  house,  is  it  not,  which  is  located  at  the 
intersection  of  Indian  Lane  and  University  Avenue,  or 
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Rockwood  Parkway  and  Indian  Lane,  may  I  correct  thatt 
That  is  at  the  intersection  of  Indian  Lane  and  Rockwood 
Parkway.  A.  Yes. 

Q.  That  is  marked  lot  22  in  square  15/12,  is  that  correct? 
A.  That  is  correct 

Mr.  Wilkes:  We  will  offer  this  in  evidence  marked  as 
Proponents’  Photograph  No.  1,  if  we  may. 

General  Prentiss:  It  will  be  so  marked. 

(Proponents’  Photograph  No.  1  marked  for 
identification.) 

BY  MR.  WILKES: 

Q.  What  is  the  approximate  position  of  the 
99  camera  located  on  the  plat?  Will  you  point  out  on 

this  picture  which  has  just  been  introduced  as  Photo¬ 
graph  No.  1,  and  show  where  a  site  of  the  proposed  hospital 
would  be?  A.  Right  there  (indicating). 

MR.  WILKES:  May  we  have  this  next  photograph 
marked  as  Proponents’  Photograph  No.  2? 

(Proponents’  Photograph  No.  2  marked  for 
identification.) 

BY  MR.  WILKES : 

Q.  I  show  you  a  photograph  which  has  been  marked  as 
Photograph  No.  2  and  I  will  ask  you  if  you  can  explain 
where  the  camera  is  located  and  the  direction  in  which  it 
is  pointing.  A.  Just  the  opposite  direction,  showing  the 
head  ends  of  the  streets. 

Q.  Where  is  the  site  of  the  proposed  hospital  on  that 
plat?  A.  Right  through  here  (indicating). 

MR.  WILKES:  Now,  may  it  please  the  Commission, 
these  photographs  were  taken  at  the  direction  of  Mr.  Moh- 
ler  and  Mr.  Rathbura. 

I  believe  we  can  save  time  by  putting  Mr.  Rathbum  on 
later  because  he  was  actually  with  the  photographer  at 
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the  time  of  the  taking  of  the  pictures,  and  I  will  proceed 
with  the  expert  witness  questions,  if  I  may,  and 

100  identify  these  photographs  later. 

BY  MR.  WILKES: 

Q.  Mr.  Mohler,  I  hand  you  a  plat  which  I  will  introduce 
into  evidence  and  direct  your  attention  to  the  area  which 
is  outlined  in  red,  and  I  will  ask  you  what  that  area  within 
the  red  lines  indicate.  A.  Well,  it  wrould  indicate  property 
values,  depreciation  of  property  values  in  case  a  hospital 
were  put  on  that  site. 

Q.  May  I  ask  you  if  this  is  the  area  enclosed  in  the  red 
line,  wilich,  in  your  opinion,  will  be  most  directly  affected 
so  far  as  property  values  are  concerned  if  the  Sibley  Hos¬ 
pital  is  erected  at  the  location  in  question  ?  A.  That  prop¬ 
erty  would  be  hurt  most. 

Q.  Have  you  undertaken  to  value  the  fair  market  value 
of  each  improved  property  within  the  red  lines  upon  the 
basis  that  there  is  no  threat  of  a  hospital  being  erected 
on  the  American  University  site  ?  A.  I  have. 

Q.  And  then  secondly,  have  you  undertaken  to  value  each 
one  of  the  improved  properties  within  the  area  enclosed 
in  the  red  lines  on  the  basis  that  there  is  in  existence  a 
plan  known  to  the  public  whereby  the  Sibley  Hospital 
proposes  to  erect  a  hospital  of  approximately  250  beds  on 
six  or  seven  or  seven  and  a  fraction  acres  in  the 

101  southwesterly  portion  of  the  tract.  A.  I  have. 

Q.  To  what  extent,  if  at  all  in  your  opinion,  wrould 
the  properties  within  the  area  outlined  in  red  be  depre¬ 
ciated  as  a  result  of  this  plan  or  threat  to  build  a  hospital  * 
A.  I  am  of  the  opinion  that  it  would  be  depreciated  $2,500,- 
000  to  $3,000,000. 

Q.  Has  that  been  based  upon  an  individual  appraisal 
of  each  improved  property  in  that  area?  A.  It  has. 

MR.  WILKES :  I  offer  this  in  evidence  to  be  marked  as 
Proponents 1  Photograph  No.  3. 


81 


(The  photograph  was  marked  Proponents’  Pho¬ 
tograph  No.  3  for  identification.) 

BY  MR.  WILKES: 

Q.  Mr.  Mohler,  yon  have  heard  something  of  the  proposal 
to  shift  the  entrance  from  University  Avenue  to  a  point 
near  the  intersection  of  Nebraska  Avenue  and  Rockwood 
Parkway,  have  you  not?  A.  I  have. 

Q.  This  would  be  right  opposite  the  Methodist  Church 
and  right  opposite  the  house  of  Mr.  Fred  A.  Smith,  would 
it  not.  A.  Yes. 

102  Q.  Also  opposite  the  Sweeny  home?  A.  Yes. 

MR.  CROMELIN :  Is  that  the  home  on  the  corner? 
MR.  WILKES:  The  Sweeny  home  is  the  home  that  is 
being  indicated  by  the  marker,  and  the  Fred  Smith  home 
is  right  across  from  it. 

Your  witness. 


CROSS-EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Mr.  Mohler,  you  say,  you  have  stated  in  your  direct 
testimony  that  you  have  sold  some  twenty-five  to  thirty 
houses  in  this  locality?  A.  Yes  sir. 

Q.  When  did  you  sell  the  first  one,  as  far  as  you  can 
recall?  A.  About  twenty  years  ago,  probably  twenty-five. 

Q.  When  did  you  sell  the  last  one,  so  far  as  you  can 
recall?  A.  Five  years  ago. 

Q.  You  have  studied  the  zoning  maps  in  the  District 
of  Columbia  and  the  restrictions  and  known  the  difference 
between  the  various  classes  of  zoning  adjustment,  and  so 
forth?  A.  Yes  sir. 

103  Q.  I  assume  before  you  sold  these  properties  in 
that  neighborhood  that  you  were  fully  aware  of  the 
zoning  of  the  American  University  site?  A.  Yes. 
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Q.  And  you  knew  that  the  University  had  been  on  that 
site  for  how  many  years?  A.  Well,  I  guess  twenty-five 
or  thirty. 

Q.  And  presumably  when  you  sold  your  first  house  and 
right  on  down  to  the  last  as  a  member  of  the  Washington 
Real  Estate  Board,  you  informed  your  prospective  pur¬ 
chaser  as  to  the  character  of  the  zoning?  A.  This  is 
Spring  Valley,  yes,  yes  I  did. 

Q.  All  of  them  so  far  as  you  can  recall  were  fully  ad¬ 
vised  by  you  as  to  the  character  of  the  zoning  on  the  Amer¬ 
ican  University  campus?  A.  Yes. 

Q.  And  bought  with  that  knowledge?  A.  Yes  sir. 

•  •••••*• 

105  JAMES  M.  RATHBURN 

(Real  Estate  Broker) 

BY  MR.  WILKES: 

Q.  What  is  your  business,  Mr.  Rathburn?  A.  Vice- 
President,  Director,  and  General  Sales  Manager  of  the 
W.  C.  and  A.  N.  Miller  Development  Company. 

•  ••••••• 

Q.  Mr.  Rathburn,  at  my  request  and  at  the  request  of 
Mr.  Mohler,  did  you  take  or  cause  to  be  taken  under  your 
direction  certain  photographs  which  are  now  before  us? 
A.  Yes  sir. 

*#*••••• 

106  Q.  I  hand  you  a  photograph  which  I  am  going  to 
mark  No.  3. 

(Proponents’  Photograph  No.  3  marked  for 
identification.) 

(Thereupon  witness  identified  photographic  ex¬ 
hibits  Nos.  4-68  inclusive,  depicting  homes  in 
Spring  Valley.) 


127  BY  MR.  WILKES: 


Q.  Now  may  I  ask  you  this;  I  neglected  to  ask  Mr. 
Mohler;  under  your  direction  did  you  cube  the  houses 
which  are  in  the  area  outlined  in  red  on  the  exhibit  just 
introduced  in  evidence  a  few  moments  ago?  A.  Yes  sir. 

Q.  Did  you  collaborate  in  connection  with  that  cubing 
with  Mr.  Mohler?  A.  After  they  were  all  cubed  and  they 
were  put  on  paper,  we  looked  at  the  reproduction  costs 
and  it  is  and  on  some  of  them  you  will  find  that  the  re¬ 
production  cost  is  much  greater  than  the  appraised  value 
as  of  today. 

Q.  Now,  you  will  be  available  for  an  examination  later 
when  counsel  have  had  an  opportunity  to  look  over 
128  these  photographs,  will  you?  A.  Yes  sir. 

*••••••• 


CROSS-EXAMINATION 
BY  MR.  CROMELIN: 

Q.  The  houses  shown  in  Exhibit  No.  9,  that  house  is 
what  it  looks  like,  No.  9  and  the  houses  are  the  houses 
nearest  the  proposed  site  of  the  hospital,  are  they  not? 
A.  Except  the  one  on  the  corner. 

Q.  Except  one  that  is  further  down?  A.  Mr.  Dudley’s 
home. 

Q.  And  here  is  another  house  that  is  not  shown  in  this 
picture,  a  continuation  on  this  road?  A.  The  house  that 
is  not  shown  in  the  picture  faces  Indian  Lane  although 
the  grounds  run  all  the  way  around  from  street  to  street 

Q.  Well,  with  the  exception  of  that  one  house,  these  four 
or  five  houses  are  the  nearest  to  the  site  of  the  proposed 
hospital?  A.  Yes. 
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129  Q.  That  is  right,  so  that  at  the  rear  of  these  houses, 
looking  past  the  nearest  honse  we  find  in  an  elevated 

position  the  site  of  the  proposed  hospital.  A.  Yes  sir. 

Q.  And  turning  to  your  photograph  No.  13,  is  that  fill 
ground  that  is  shown  there?  A.  Yes. 

Q.  And  that  was  all  leveled  off  some  .years  ago,  dirt 
brought  from  another  area  of  the  campus  and  leveled  off 
there  at  the  grade  as  we  see  it?  A.  I  think  that  was  filled 
a  few  years  ago. 

Q.  Yes,  and  the  elevation  of  that  filled  ground  is  much 
higher  than  that  of  these  houses,  particularly  of 

130  those  low  houses.  A.  Yes  sir. 

Q.  And  when  you  get  down  the  street  to  the  last 
of  the  houses  shown  on  this  photograph,  you  have  to  look 
up  to  see  the  site  of  the  proposed  hospital  which  is  this 
filled  ground  (indicating),  is  that  right?  A.  You  don’t 
see  that  filled  ground.  With  the  trees  there  you  can’t  see 
that  filled  ground.  That  was  taken  on  the  opposite  side. 

##***••• 


(Boo) 


132  BY  MR.  COLLADAY: 

Q.  Mr.  Rathburn,  how  long  have  you  been  Vice-Presi¬ 
dent  and  General  Manager  of  the  W.  C.  and  A.  N.  Miller 
Development  Company?  A.  I  have  only  been  the  General 
Manager  a  comparatively  few  years. 

Q.  How  long?  A.  I  have  been  Sales  Manager  since  1941. 
Q.  Before  that  you  were  a  salesman,  were  you  not?  A. 
For  three  years  I  was  in  construction  and  I  worked 

133  as  a  salesman  until  1925  and  went  to  work  for  the 
Millers  in  1926  and  worked  as  a  salesman  until  1941. 

Q.  From  1929  to  1941,  you  were  a  salesman,  is  that 
correct?  A.  That  is  right. 
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Q.  And  in  that  time,  how  many  of  these  honses  did  you 
sell?  A.  I  don’t  know.  I  sold  a  lot  of  them. 

Q.  How  many  of  them  did  you  show  to  prospective 
customers?  A.  I  probably  showed  every  one  of  them. 


Q.  Mr.  Rathburn,  you  have  been  familiar  with  the  zoning 
of  the  American  University  property  during  all  those  years, 
haven’t  you?  A.  No  sir. 

Q.  When  did  you  become  acquainted  with  it?  A.  When 
I  heard  that  they  proposed  to  build  a  hospital  in  there. 

Q.  Not  until  then?  Did  you  acquaint  yourself  with  the 
zoning  of  the  American  University  property?  A.  I  had  no 
more  idea  that  a  hospital  could  be  built  there  or  an  apart¬ 
ment  house  could  be  built  there  than  that  I  could 

134  be  in  California  in  fifteen  minutes. 

•  •••••*• 

DR.  ALLEN  S.  CROSS 

(Physician-Resident  of  Spring  Valley,  3301  Nebraska  Ave.) 

*••••••• 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

*••••*•* 

Q.  Will  you  proceed  with  your  statement,  please. 

135  A.  I  am  a  physician  engaged  in  general  practice  of 
medicine  in  the  District  of  Columbia.  My  home  is 

located  at  3301  Nebraska  Avenue,  N.  W.  This  home  over¬ 
looks  the  property  on  which  American  University  proposes 
to  build  a  hospital,  and  is  barely  one  block  away. 

I  appear  before  you  as  a  resident  taxpayer.  I  do  not 
represent  the  Medical  Society  of  the  District  of  Columbia, 
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nor  do  I  speak  for  any  group  of  medical  doctors.  However, 
as  a  physician  thoroughly  familiar  with  what  a  hospital 
means,  I  think  I  can  make  a  special  contribution  to  this 
hearing. 

I  feel  sure  none  of  the  residents  of  Wesley  Heights  or 
Spring  Valley  are  antagonistic  to  American  University. 
We  are  not  opposed  to  any  plans  for  its  expansion.  But 
we  feel  we  have  just  cause  to  be  aggrieved  that  the  Uni¬ 
versity  now  seeks  to  establish  a  hospital  in  this  area.  This 
area  was  built  up  while  American  University  was  oper¬ 
ated  solely  as  a  cultural  institution.  It  was  never  expected 
by  those  who  invested  heavily  in  expensive  building  sites 
and  homes  that  the  University  would  seek  to  build  and 
operate  a  hospital  on  its  grounds  in  this  area.  We  believe 
the  location  of  the  project  is  unnecessary,  unwise  and  un¬ 
fair.  It  will  change  the  entire  character  of  this  residential 
area.  It  will  introduce  conditions  which  will  be  unsightly, 
distressing,  and  hazardous  to  our  health  and  safety. 
136  It  will  materially  affect  the  property  values  we  have 
created  by  heavy  investments  in  our  homes.  The 
conversion  of  this  area  from  residential  to  the  semi-com¬ 
mercial  character,  which  inescapably  accompanies  a  hos¬ 
pital  would  be  a  shock  to  the  civic  spirit  upon  which  the 
zoning  regulations  depend  to  encourage  the  orderly  de¬ 
velopment  of  a  beautiful  city. 

A  modern  hospital  is  no  longer  a  simple  private  affair. 
Even  as  a  teaching  institution,  it  is  not  solely  an  educa¬ 
tional  affair.  A  modern  hospital  is  a  serious  community 
problem.  It  confronts  the  city  with  vital  questions  of 
finance,  taxation,  sanitation,  transportation  and  municipal 
planning.  It  creates  conditions  which  raise  serious  social, 
safety  and  security  problems. 

Any  proposal  to  locate  a  hospital  in  this  area  should  be 
considered  in  relation  to  the  needs  of  the  city  as  a  whole. 
The  proposed  hospital  is  to  be  a  Teaching  Hospital,  which 
emphasizes  the  interests  of  the  student,  as  contrasted  with 
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the  Service  Hospital,  whose  main  point  of  interest  is  the 
patient.  This  is  an  important  distinction,  which  not  only 
affects  the  city  at  large,  but  has  a  direct  bearing  upon  the 
wise  location  of  hospitals. 

A  progress  report  by  the  Health  Department  of  the 
District  of  Columbia  on  the  “Hospital  Construction  Plan” 
revised  as  late  as  1952,  makes  no  mention,  whatever,  of  any 
proposal  by  American  University  to  build  a  hospital. 
137  In  this  report,  mention  is  made  of  Sibley  HospitaPs 
construction  plans.  It  is  interesting  and  important 
for  this  Board  to  know  that  all  of  Sibley’s  plans  call  for 
construction  on  its  own  grounds.  In  other  vrords,  as  late 
as  1952  in  the  “Second  Revision”  of  the  Health  Depart¬ 
ments’  hospital  construction  plans,  no  notice  is  given  to 
residents  of  Wesley  Heights  that  a  hospital  is  to  be  built 
on  American  University  grounds  by  Sibley  or  any  other 
organization. 

***•••#* 


It  is  my  personal  opinion  that  the  Nation’s  Capital 
is  over-supplied  with  Teaching  Hospital  Beds,  as  physicians 
call  them,  most  of  which  are  partially  or  wholly  supported 
by  either  taxes  or  community  funds.  It  is  of  primary  im¬ 
portance  that  teaching  hospitals  have  an  adequate  number 
of  interesting  cases  to  serve  as  clinical  material  for  the 
medical  students,  internes  and  nurses.  This  class  of  case 
must  of  necessity  come  from  populous  areas  of  the 
138  city.  And  for  that  reason,  many  university  hospitals 
are  not  located  on  campus  grounds. 

What  the  city  needs  is  service  beds,  located  within  easy 
access  of  patients,  whose  willingness  to  pay  for  medical 
and  hospital  services  is  a  strong  guarantee  of  financial 
success  for  the  hospital.  This  counsels  the  location  of 
hospitals  in  close  proximity  to  the  people  and  areas  it  is 
to  serve  and  where  the  needs  of  the  city  for  hospital  serv¬ 
ices  are  greatest.  The  Health  Department  report  strongly 
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reinforces  this  fact.  Pages  9,  10, 14,  if  anybody  would  care 
to  refer  to  it. 

Wesley  Heights  and  Spring  Valley,  on  the  outer  fringes 
of  the  city,  is  certainly  not  such  an  area. 


The  hospital  needs  in  this  area  are  already  adequately 
taken  care  of  by  Georgetown,  George  Washington,  Doctors, 
Emergency  and  Garfield  Hospitals.  This  already  adequate 
coverage  will  be  further  enhanced  upon  the  completion  of 
the  new  twenty-one  million  dollar  medical  center  on  the 
Soldiers  Home  Grounds. 

This  means  that  a  hospital  located  on  American  Uni¬ 
versity  grounds,  and  the  commercial  activities  asso- 
139  dated  with  it  in  the  same  vicinity,  will  not  only  have 
to  face  high  economic  costs,  but  will  have  to  draw 
its  patients,  supplies  and  employees  from  parts  of  the  city 
far  distant  from  the  hospital. 

From  the  standpoint  of  need  and  civic  planning,  there 
are  far  more  desirable  areas  in  which  to  locate  another 
hospital.  I  doubt  very  seriously  whether  the  parties  inter¬ 
ested  in  tills  nebulous  construction  have  exhausted  the 
possibilities  of  other  locations.  The  property  of  Emergency 
Hospital — after  its  merger  in  the  Medical  Center — is  one 
such  area.  The  Southeast  and  Southwest  sections  of  the 
city  offer  another  ideal  area  for  a  hospital.  These  sections 
comprise  almost  one-half  of  the  central  portion  of  the  city, 
with  heavy  population  density  and  they  will  be  without  ade¬ 
quate  hospital  services  when  Providence  Hospital  moves 
to  Brookland.  This  area  includes  Capitol  Hill,  and  such 
vital  installations  as  the  Naval  Gun  Factory,  the  Naval 
Receiving  Station,  Naval  Air  Station,  Bolling  Field,  Belle¬ 
vue  Magazine,  and  is  not  far  from  Andrews  Field.  Such  a 
populated  and  important  area  of  the  city  has  much  to  offer 
to  a  hospital  which  can  provide  beds,  along  with  its  teach¬ 
ing  functions. 
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I  know  for  a  fact  that  the  Land  Development  Agency, 
which  is  now  working  on  “Project  B”  has  never  been  con¬ 
tacted  with  regard  to  the  location  of  a  hospital  in  this  area. 

140  A  university  need  not  have  its  medical  school  on  its 
campus.  Many  prominent  universities  throughout 

the  country  have  deliberately  established  their  medical 
schools  and  teaching  hospitals  off  the  campus  for  very 
important  reasons.  One  reason  is  to  locate  the  hospital 
near  population  and  need  centers  where  it  has  a  better 
chance  to  be  financially  self-supporting.  Another  reason  is 
to  provide  patients  with  more  convenient  access.  Another 
is  to  gain  the  advantage  of  a  wider  spread  of  cases  for 
teaching  purposes.  Still  another  and  important  reason  is 
the  desire  to  keep  the  university  campus,  itself,  free  from 
the  highly  disturbing  conditions  which  a  hospital  cannot 
avoid  creating. 

George  Washington  University  Medical  School  is  among 
those  whose  hospital  training  is  provided  separately  from 
the  University.  The  same  is  true  of  Maryland  University, 
whose  Medical  School  and  Hospital  is  in  Baltimore,  thirty- 
five  miles  away  from  the  University  grounds  at  College 
Park,  Cornell  University  at  Ithaca,  New  York,  has  its  med¬ 
ical  center  in  New  York  City.  These  examples  and  scores 
like  them  throughout  the  nation,  recognize  that  a  hospital 
is  a  very  special  and  commercial  institution,  best  located 
off  the  campus  and  in  better  relation  to  the  people  it  serves 
and  to  the  community  facilities  it  must  have. 

A  Hospital  is  a  Semi-Commercial  Center. 

When  located  in  central  portions  of  the  city,  a 

141  hospital  gives  the  outward  appearance  of  quiet  and 
orderliness.  This  is  because  it  is  already  surrounded 

with  stores,  flowershops,  restaurants,  newsstands,  supply 
houses,  rooming  houses  and  other  essential  commercial  fa¬ 
cilities.  Transportation,  likewise,  is  already  well  estab- 
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lished.  Sanitation,  police,  fire,  and  other  public  services 
are  already  at  hand. 

But  when  a  hospital  is  located  in  the  outlying  fringes 
of  a  city,  all  these  services  and  facilities  have  to  be  de¬ 
veloped.  They  are  essential  to  the  operation  of  a  hospital. 
Wesley  Heights  is  now  a  quiet,  strictly  residential  area 
with  high  property  values  created  by  the  investments  of  its 
residents.  Nevertheless,  the  location  of  a  hospital  there, 
will  attract  these  services  and  the  area  will  be  transformed 
into  a  semi-commercial  center. 

Transportation ,  Traffic,  and  Parking 

Transportation  to  and  from  Wesley  Heights,  now  con¬ 
sists  solely  of  private  automobiles  and  a  bus  line  geared 
to  residential  needs.  Almost  all  private  automobiles  are  in 
off-street  garages,  leaving  the  main  arteries  and  side  streets 
relatively  free  and  uncluttered.  This  makes  for  beauty, 
orderliness,  safety  and  security. 

The  proposed  hospital  would  change  all  that,  and  in  an 
undesirable  direction.  Patients,  visitors,  and  business  peo¬ 
ple  would  have  to  come  to  the  hospital  from  all  parts  of 
the  city.  The  hospital  would  require  many  mainte- 
142  nance  workers  and  transients.  Provision  might  be 
made  for  some  of  these  automobiles  on  hospital 
grounds,  but  rarely  is  this  adequate.  Moreover,  transient 
visitors  would  park  their  automobiles  on  side  streets  in 
all  the  blocks  surrounding  the  hospital,  creating  a  perma¬ 
nent  parking  and  traffic  problem.  Bus  lines  would  have  to 
increase  their  equipment  and  schedules  to  handle  the  heav¬ 
ier  flowr  of  travel  to  and  from  the  hospital.  A  constant 
heavy  flow’  of  grocery,  equipment  and  other  delivery  trucks, 
ambulances,  police  cars,  morgue  and  mortuary  w’agons 
w’ould  move  to  and  from  the  hospital  through  the  Wesley 
Heights  and  Spring  Valley  residential  streets  and  high- 
w'ays. 
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Such  a  flow  of  vehicles  would  aggravate  traffic  in  and 
through  the  District.  Converging  on  Wesley  Heights  and 
Spring  Valley,  it  would  create  a  major  safety  hazard  be¬ 
cause  of  the  large  number  of  children  in  the  residential 
area.  The  hospital,  literally,  would  be  across  the  streets 
from  Horace  Mann  School,  one  of  the  finest  public  schools 
in  Washington.  Children  going  to  and  from  the  school  daily 
would  face  the  hazard  of  speeding  emergency  vehicles, 
trucks  and  private  automobiles,  which  enter  and  leave  the 
hospital  grounds. 

To  the  transportation  and  traffic  problems,  there  would 
be  added  police  and  fire  service  problems,  which  are  not 
now  present  in  the  residential  area. 

143  Undesirables  and  Security. 

Experience  permits  me  to  point  out  that  a  hospital  can¬ 
not  avoid  the  problem  of  undesirables.  I  presume  the  pro- 
loosed  hospital  would  render  medical  care  to  all  persons, 
regardless  of  color,  creed,  or  station  in  life.  If  established 
on  the  grounds  of  American  University,  such  a  hospital 
would  attract  drifters,  derelicts,  drunks,  and  other  unde¬ 
sirables  to  the  Wesley  Heights-Spring  Valley  area. 

144  The  Sanitation  Problem . 

A  hospital  creates  a  major  sanitation  problem.  The 
amount  of  refuse  which  is  a  by-product  of  hospital  opera¬ 
tions,  is  far  greater  than  in  the  case  of  hotels  and  public 
buildings.  Garbage,  drug  wrappings,  waste  paper,  gar¬ 
ments,  pathological  wastes,  and  other  daily  refuse  would 
have  to  be  disposed  of.  If  this  is  carted  away,  it  would  add 
to  the  parade  of  disposal  vehicles  moving  in  and  out  of 
the  neighborhood.  Otherwise,  a  huge  incinerator  would 
have  to  be  built  and  operated  daily  with  the  smoke  and 
smells  incident  thereto.  A  large  laundry  would  certainly 
have  to  be  built  and  operated  to  take  care  of  the  heavy 
laundering  problems  a  hospital  must  provide. 
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•  *•*•■•** 

A  hospital  draws  to  the  vicinity  of  its  grounds  a  con¬ 
siderable  population  of  transients.  Many  of  these  would 
be  hospital  employees  with  whom  there  is  a  high  rate  of 
turnover.  Many  visitors  also  remain  in  the  vicinity  of  the 
hospital  for  periods  of  days  and  weeks,  but  not  perma¬ 
nently.  These  people  are  not  seeking  homes,  yet 
145  housing  facilities  must  be  made  available  to  them. 

Even  if  dormitories  are  provided  for  medical  stu¬ 
dents,  nurses,  and  service  help,  no  hospital  could  possibly 
provide  all  the  housing  incident  to  its  operations.  In  time, 
the  pressure  would  become  strong  and  irresistible  for  the 
erection  of  transient  housing  facilities,  such  as  rooming 
houses,  small  hotels  and  apartment  buildings. 
##•••••• 

Effect  of  Hospital  on  the  Community 

A  modern  hospital  so  vitally  concerns  the  entire  com¬ 
munity  that  the  interest  and  laws  of  the  community  is  and 
must  be  the  deciding  body.  Examined  from  this  point  of 
view,  a  hospital  at  Wesley  Heights  cannot  be  justified.  The 
University  need  not  be  denied  an  opportunity  to  establish 
a  teaching  hospital,  but  in  justice  and  equity  to  the  com¬ 
munity,  it  can  be  required  to  alter  its  plans  to  conform  with 
the  city’s  needs  and  development.  We  believe  this  means 
that  the  University  should  locate  its  hospital  elsewhere 
than  in  the  Wesley  Heights-Spring  Valiev  area. 

#***•*•• 


147  CROSS-EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Dr.  Cross,  you  stated  you  did  not  appear  on  behalf 
of  the  Medical  Society.  On  whose  behalf  do  you  appear? 
A.  On  my  own,  as  a  resident  taxpayer  of  that  area. 
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Q.  And  may  I  ask,  Doctor,  where  your  office  is? 

148  A.  My  office  is  located  in  the  Southeast. 

Q.  And  you  are  very  much  interested  in  having  a  hos¬ 
pital  located,  a  new  hospital  located  in  the  area  of  your 
practice,  are  you  not?  A.  No,  not  necessarily. 

•  •  •  *,#  •  *  # 

Q.  Do  I  understand  you  to  say  that  you  are  not  inter¬ 
ested  in  having  a  hospital  over  in  Anacostia  or  the 

149  Southeast  area,  with  Providence  leaving?  A.  No, 
you  misunderstood.  I  don’t  want  to  be  misunder¬ 
stood.  I  would  like  very  much  to  see  a  hospital  over  there. 

Q.  Thank  you,  sir.  Now,  tell  me  further,  Doctor,  you 
spoke  about  hospitals  all  being  the  recipients  of  Govern¬ 
ment  funds.  Will  you  indicate  $1  that  you  have  knowledge 
of  that  Sibley  Hospital  ever  received  from  Government 
funds?  A.  Well,  I  am  not  acquainted  with  what  funds 
Sibley  has  received  in  the  past,  but  certainly  it  will  have 
to  have  some  Federal  assistance  if  they  build  out  here. 

Q.  That  is  conceded.  This  hospital  project  couldn’t  go 
and  that  is  the  reason  we  are  asking  for  it,  to  this  location 
on  land  that  has  been  given  to  us.  You  also  indicated  that 
there  was  no  necessity  for  a  hospital  in  that  area.  Now, 
will  you  tell  me  where  the  nearest  hospital  to  Spring  Valley 
and  Wesley  Heights?  Isn’t  it  Georgetown  University  Hos¬ 
pital  down  on  Reservoir  Road?  A.  Yes. 

Q.  And  with  that  exception  there  is  nothing  out  Massa¬ 
chusetts  Avenue  way,  Wesley  Heights  way,  or  Spring  Val¬ 
ley  Way,  and  the  nearest  one,  with  the  exception  of  George¬ 
town — 

(BOO) 

GENERAL  PRENTISS :  Will  the  audience  please  allow 
the  cross-examination  to  proceed  without  interruption. 
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Q.  Pardon  me  for  just  a  moment.  Outside  of  George¬ 
town,  is  there  any  near  private  hospital,  nearer  than  the 
hospital  in  Bethesda,  Maryland  ?  A.  It  takes  me  five  min¬ 
utes  to  get  to  Doctors’  Hospital. 

Q.  It  takes  you  five  minutes  to  get  to  Doctors 9  Hospital. 
Now,  how  fast  do  you  drive  your  car,  Doctor!  A.  Prob¬ 
ably  fast  enough  to  pass  you  when  you  are  going  down. 

Q.  Doctor,  the  tw’o  nearest  hospitals  are  Georgetown 
and  Bethesda,  are  they  not?  A.  And  Suburban. 

Q.  And  Suburban  in  Bethesda?  A.  Yes. 

Q.  And  the  nearest  going  east  from  that  area,  the  nearest 
one  that  you  will  have  wrill  be  how  far  east?  Will  it  not 
be  the  new  Hospital  Center?  A.  Well,  it  depends  upon 
which  way  you  are  going. 

Q.  Well,  I  am  going  directly  east.  A.  Directly  east? 

Q.  It  would  be  the  new’  Hospital  Center  over  at  Soldiers 
Home  grounds.  A.  I  feel  that  Doctors’  Hospital  would  be 
the  one. 

Q.  Doctors’  Hospital  is  down  here  (indicating).  A.  And 
George  Washington  Hospital. 

151  Q.  And  George  Washington  Hospital  is  down  here 
also,  down  town?  A.  Yes  sir,  that  is  right. 

Q.  Am  I  correct  in  my  statement?  A.  That  is  right. 

Q.  And  Columbia  will  be  situated  in  the  new  hospital 
group,  will  it  not?  A.  Yes. 

Q.  You  spoke  about  having  the  medical  schools,  that 
it  was  not  essential  to  have  the  medical  school,  that  it  was 
not  desirable  to  have  it  on  the  campus  of  the  University, 
is  that  correct?  A.  That  is  right. 

Q.  Why  do  you  suppose  that  Georgetown  has  recently 
given  up  its  downtown  medical  school  and  moved  out  on 
the  campus  ?  Georgetown,  as  you  know,  Doctor,  was  located 
on  A  Street  between  9th  and  10th.  A.  That  is  right. 

Q.  And  you  have  found  and  the  Government  has  found 
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and  Georgetown  has  found  it  desirable  to  go  out  to  the 
campus,  has  it  not?  A.  That  is  one  example. 

Q.  That  is  one  example?  A.  Yes. 

Q.  Well,  that  is  the  use  of  Government  funds  for 

152  that  purpose  and  the  students  located  there.  A. 
That  is  right. 

Q.  Do  you  not  find  it  advantageous  to  have  a  medical 
school  and  a  hospital  combined  so  that  the  hospital  in  effect 
can  be  used  as  a  workshop  for  the  school?  A.  That  can 
be  done  very  well  at  a  great  distance. 

Q.  Are  you  aware  of  any  plans  that  American  University 
may  or  may  not  have  for  the  ultimate  establishment  of  a 
medical  school  on  the  campus?  A.  I  doubt  very  much  if 
they  have  any  plans. 

Q.  I  say,  you  doubt  it  but  what  I  am  asking  you,  do 
you  know  it?  A.  No  I  do  not. 

Q.  You  don’t  know  anything  about  it  one  way  or  the 
other?  A.  No. 

Q.  What  is  your  great  fear,  Doctor,  about  the  establish¬ 
ment  of  apartment  houses  and  hotels  in  this  area  as  a  result 
of  the  erection  of  the  hospital  ?  Why  will  that  be  an  induce¬ 
ment  for  hotels  and  apartments  to  be  located  there?  A. 
The  hospital  today  is  certainly  not  the  hospital  of  thirty- 
five  or  forty  years  ago.  It  is  a  very  complicated  setup. 
It  entails  flower  shops  and  other  shops  of  a  commercial 
nature,  and  it  requires  highly  specialized  help  who  have 
to  come  from  quite  a  distance. 

153  Q.  Don’t  you  know,  Doctor,  that  this  large  area 
in  the  neighborhood  of  the  church  and  the  Horace 

Mann  School,  with  one  or  two  small  exceptions,  would  ab¬ 
solutely  preclude  the  establishment  of  other  commercial 
purposes  in  that  area?  A.  I  don’t  agree  with  you. 

Q.  You  don’t?  A.  No. 

Q.  Well,  do  you  think  that  applications  would  be  made 
to  re-zone  that  hospital?  A.  It  would  be  an  entering 
wedge. 
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Q.  And  that  any  such  hotel  project  would  require  an  ap¬ 
plication  to  this  Commission,  -would  it  not?  A.  Yes  sir. 

•  *#*#••* 


154  ADMIRAL  HAROLD  R.  STARK 

(Resident  of  Spring  Valley,  4900  Glenbrook  Road) 


155  DIRECT  EXAMINATION 
BY  MR.  WILKES: 

•  **•*••  * 

Q.  And  -when  did  you  purchase  your  home  there?  A. 
1937. 

Q.  What  were  some  of  the  considerations  which  led  you 
to  determine  to  purchase  that  home?  A.  The  considera¬ 
tions  were  very  simple  ones  such  as  anyone  whom  you 
might  say  wanted  to  drop  their  anchor  permanently  to 
reside  the  rest  of  his  days  would  consider. 

We  wanted  quiet  if  we  could,  if  there  were  such  a  thing, 
an  area  which  would  obtain  the  advantages  of  both  city 
and  to  some  extent  country.  We  found  it  in  Spring  Valley. 
We  wanted  an  area  that  was  developed  sufficiently  so  that 
as  far  as  anyone  could  reasonably  see,  there  -would  be  no 
encroachment  of  any  public  activities  whatever  in  a  com¬ 
munity  which  was  well  along  and  beautifully  developed. 
•  *•*•••• 

156  The  mention  of  property  values  has  been  brought 
up  and  is  very  important.  It  can  be  measured  in 

dollars  and  cents,  but  the  atmosphere  of  any  community 
cannot  be  measured  in  dollars  and  cents. 

(Applause) 
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It  was  the  whole  atmosphere  of  this  community  which 
we  liked  and  have  become  increasingly  fond  of.  Our  feeling 
is  that  a  hospital  erected,  as  proposed,  would  certainly 
jeopardize  the  peace  and  security  and  the  loveliness  of 
Spring  Valley  as  a  residential  home  area. 

Q.  Admiral,  have  you  had  any  experience  with  the  ques¬ 
tion  of  the  extent  of  parking  necessary  to  adequately  take 
care  of  the  requirements  of  a  hospital?  A.  Well,  I  am 
only  somewhat  familiar  with  the  Naval  Medical  Center  in 
Bethesda. 

Q.  How  did  you  happen  to  be  acquainted  with  that? 
A.  I  was  Chief  of  Naval  Operations  and  went  out  with 
President  Roosevelt  to  that  hospital  when  the  cornerstone 
was  laid.  Since  then,  some  cases  happily  to  see  friends  and 
in  one  or  two  cases,  unhappily,  I  have  been  there. 

But  what  looked  like  an  area  that  would  take  care  of 
parking  needs  for  years  to  come,  has  become  insufficient 
to  such  an  extent  that  they  are  considering  what  they 
157  can  do  to  remedy  it.  It  is  very  difficult  now  to  find 
a  parking  space  certain  times  of  day.  I  happen  to 
know  the  police  out  there  and  I  usually  occupy  one  of  their 
billets. 

*•*•*•*# 


Q.  And  if  you  were  looking  for  a  location,  in  light  of  the 
threat  of  the  hospital  we  have  been  discussing  today,  would 
you  consider  anew  buying  in  this  area?  A.  No  I  would  not 
and  so  much  so  that  if  a  friend  of  mine  were  thinking  of 
coming  into  this  area,  I  would  say  “You  had  better  wait 
until  you  see  what  happens  in  the  zoning  of  that  area,  par¬ 
ticularly  with  regard  to  the  hospital”. 

If  that  were  made  strictly  residential  as  an  area  like  the 
rest  of  it  I  would  tell  him  I  know  of  no  place  I  would  choose 
so  quickly. 

*•#*#••# 
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CROSS-EXAMINATION 
BY  MR.  CROMELIN: 

Q.  When  did  you  buy  your  home,  Admiral?  A.  1937. 

Q.  American  University  had  been  there  for  years  at  the 
time?  A.  It  was  there,  how  many  years  I  don’t  know. 

*•*•*••• 


158  H.  LAMAR  HENDERSON 

(Resident  of  Spring  Valley,  4707  Woodway  Lane,  N.  W.) 
.  #  •  #  #  *  •  # 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

*•••*•** 


Q.  Now,  how  far  is  that  home  away  from  the  proposed 
hospital  site?  A.  I  would  like  to  have  Mr.  McGregor  point 
that  out.  However,  I  live  within  200  yards  of  the  proposed 
location  of  Sibley  Hospital  of  the  American  University 
Campus. 

•  •••#•** 

159  We  have  on  Woodway  Lane,  running  from  49th 

Street  to  the  west  campus  of  the  American  Uni¬ 
versity,  seventeen  homes.  There  are  eighteen  and  one  is 
a  new  home  which  is  unsold.  We  have  on  that  street  four¬ 
teen  young  children,  ranging  in  age  from  six  months  to 
twelve  years.  Those  youngsters  are  accustomed  to  playing 
on  the  sidewalk  and  in  that  street  with  perfect  safety. 
#••••••• 

There  is  a  garage  in  every  home.  They  have  gone  to 
great  expense  in  taking  the  cars  off  the  streets.  It  is.  not 
a  wide  street.  The  street  is  only  twenty-eight  to  thirty 
feet  wide. 


99 


•  ••*•••••• 

They  tell  you  that  they  are  going  to  have  an  entrance 
over  here  on  Rockwood  Parkway.  Now,  I  will  give  you 
the  reason  why  I  don’t  believe  an  entrance  will  be  there. 

If  so,  it  won’t  preclude  an  entrance  or  entrances 
160  off  of  Woodway  Lane,  off  of  University  Lane,  ex¬ 
tending  right  over  there  to  Massachusetts  Avenue. 
And  when  that  happens,  here  is  what  is  going  to  happen 
to  Wood  way  Lane  and  what  will  happen  all  over  the  val¬ 
ley.  You  are  going  to  have  cars  parked  on  both  sides  of 
the  street  all  day  long  365  days  out  of  the  year  and  never 
again  will  our  children  enjoy  the  safety  that  they  enjoy 
today  on  that  street,  and  the  beauty  of  that  street  will 
be  gone.  It  will  be  rather  hard  for  two  cars  to  pass  one 
another  with  parking  on  both  sides  of  that  narrow  street. 
•  ••••••••• 

162  Now,  speaking  of  traffic,  if  traffic  should  be  brought 
in  from  this  point  off  of  Rockwood,  I  just  wish  that 

you  gentlemen  could  go  up  to  that  church  on  a  Sunday 
morning — to  point  out,  if  you  were  to  go  there  on  Sunday 
morning  between  nine  o’clock  and  12 :45,  it  is  most  difficult 
to  get  through.  I  go  through  that  traffic  every  Sunday 
morning  with  my  family  because  we  go  to  a  church  across 
town  and  we  have  considerable  difficulty  getting  through 
there. 

You  have  Horace  Mann  school  located  there,  and  just  as 
certainly  as  this  hospital  is  located  on  those  grounds 

163  with  its  highly  commercialized  activity,  we  are  going 
to  have  some  serious  accidents  among  the  children 

in  our  community  because  I  know  how  they  play. 

•  ••••••• 


(Applause) 
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CROSS-EXAMINATION 

166  Q.  My  question  is  whether  that  would  change  your 
thinking?  A.  None  whatsoever,  sir. 

Q.  Well,  I  don’t  know  how  many  people  I  am  cross-ex¬ 
amining  because  the  audience  seems  to  be  helping  you  to 
supply  the  answers.  I  am  cross-examining  only  one  here. 

MR.  COLLADAY:  I  assure  the  Commission  that  is  a 
fact.  There  is  a  forty  foot  right  of  way  through  the  Uni¬ 
versity  grounds  from  the  Rockwood  Parkway  to  the  pro¬ 
posed  site  of  the  hospital.  There  is  not  any  other  provision 
under  that  deed  for  access  to  the  hospital  grounds  except 
that. 

MRS.  PAUL  E.  SHORB 

(Resident  of  Spring  Valley:  4800  Wood  way  Lane,  N.  W.) 

#••••••• 


DIRECT  EXAMINATION 
167  BY  MR.  WILKES: 


#••••••* 

Q.  How  long  have  you  lived  there,  Mrs.  Shorb?  A.  Since 
1934. 

*••••••• 

Q.  Your  property  is  located  on  an  eminence,  is  it  not, 
which  permits  you  to  look  directly  over  the  property  of 
the  American  University?  A.  Yes,  and  any  building  put 
up  in  the  area  in  question  would  overlook  our  ground  to 
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the  south  of  the  house  where  we  have  developed  our  living 
quarters. 

Q.  Now  Mrs.  Shorb,  how  large  is  your  house,  for  ex¬ 
ample,  in  relation  to  the  number  of  bedrooms?  A.  It  is 
a  ten  bedroom  house. 

•  ••••••••• 

168  Q.  To  what  extent,  in  your  judgment,  would  the 
utilization  of  this  seven  acre  tract,  more  or  less,  for 

a  hospital,  affect  the  livability  of  your  home  ?  A.  It  would 
destroy  it  from  my  point  of  view  and  for  this  reason ;  per¬ 
sonal  privacy  is  one  of  the  most  prized  possessions  in  our 
family  that  would  be  completely  ruined,  we  feel,  by  the 
erection  of  a  hospital  so  close  by. 

Q.  In  your  judgment,  what  particular  effect  would  this 
have  upon  the  livability  of  your  property  exclusive  of  the 
question  of  privacy?  A.  Woodway  Lane  is  a  very  beautiful 
street.  It  is  a  very  dangerous  street.  The  traffic  hazards 
would  be  increased  by  the  parking  which  would  certainly  be 
developed  there  if  the  street  were  opened  through  into  the 
University  campus.  That  street  -would  be  a  serious  physical 
hazard  to  the  children  living  on  it.  It  is  curved  and  has  a 
very  steep  grade.  There  is  a  serious  blind  curve  in  it.  In  the 
winter  time  it  is  iced  so  badly  that  wre  residents  of  the  hill¬ 
top  park  our  cars  at  the  foot  of  the  hill  a  good  share 

169  of  the  time  and  often,  on  49th  Street. 
*••**#•# 

170  CROSS  EXAMINATION 
BY  MR.  COLLADAY: 


Q.  How  long  before  that  did  you  live  in  Wesley  Heights, 
how  many  years?  A.  About  seven  or  eight,  nine. 
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Q.  Seven  or  eight  years  before  1935  f  A.  Yes. 

Q.  Did  you  inqure  into  the  zoning  of  the  American 

171  University  property?  A.  I  am  glad  you  asked  me 
that.  You  know  what  a  careful  man  my  husband 

was. 

Q.  I  knew  him  very  well.  A.  And  I  think  that  question 
never  occurred  to  any  of  us.  We  were  so  completely  sure 
that  building  on  the  edge  of  the  University  propery  would 
be  a  safeguard  to  our  investment  and  a  safeguard  to  our 
privacy  and  the  value  of  our  home,  that  was  one  of  the 
points  in  connection  with  the  purchase  of  our  home. 

(Applause) 

Q.  So  you  never  inquired  into  it?  A.  No  I  did  not.  I 
never  heard  the  matter  discussed. 

•  #•**#•* 

172  (Applause) 

*#•#**•* 

173  DR.  W.  E.  WEATHER 

(Resident  of  Spring  Valley-:  4710  Woodway  Lane  N.  W.) 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

##•***•# 

176  Q.  Will  it  be  practicable  for  the  hospital,  in  your 
judgment,  to  screen  out  its  activities  if  it  were  so 

177  minded,  from  your  house?  A.  I  think  it  is  totally 
impossible  because  of  the  fact  that  our  house  is  lo¬ 
cated  on  the  crest  of  what  was  once  a  rock  ridge  and  the 
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elevation  of  the  house  looks  down  into  this  graded  area 
on  'which  the  hospital  will  be  located. 

At  the  present  time  there  is  a  totally  unobstructed  view 
down  that  way  and  the  only  thing  I  can  visualize  in  the  light 
of  the  testimony  introduced  today  is  that  I  will  be  faced 
with  the  rear  elevation  of  the  hospital  building,  with  the 
service  entrance,  with  the  ambulances,  with  the  hospital 
service  car,  and  so  forth,  with  a  large  parking  lot  which 
will  be  constantly  in  motion  night  and  day,  and  with  the 
bare  bones  of  the  television  tower,  plus  several  quonset 
huts,  which  constitutes  my  view  at  the  present  time,  wdth 
the  advent  of  the  hospital. 

Q.  Do  you  feel  you  are  entitled  to  some  protection  at  the 
hands  of  the  zoning  authorities  to  prevent  the  erection  of 
a  hospital  there?  A.  I  feel  that  Spring  Valley  is  largely 
constituted  of  people  who  have  had  the  same  objective  in 
mind  that  I  had  in  mind,  that  they  were  looking  for  an 
environment  in  which  they  would  have  stability  of  condi¬ 
tions  that  they  could  depend  upon  from  here  on  out.  And 
I  feel  that  such  a  large  equity  has  been  built  up  by  people 
of  that  sort  who  have  developed  the  whole  of  Spring  Valley 
until  I  feel  that  the  encouragement  of  a  commercial  enter¬ 
prise  into  this  thing,  particularly  without  adequate 

178  warning  to  the  public,  that  we  certainly  are  entitled 
to  some  equity  and  consideration  on  behalf  of  the 

Zoning  Board. 

CROSS  EXAMINATION 
BY  MR.  COLLADAY: 

Q.  You  heard  what  I  said,  doubtless,  as  to  the 

179  location  of  the  right  of  way  covered  by  the  deed,  not 
coming  in  at  all  from  your  street?  What  effect  does 

that  have  on  your  answer?  A.  None  whatever  because  of 
the  fact  that  I  anticipate  that  no  institution  that  has  been 
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outlined  here  will  ever  be  able  to  function  satisfactorily 
with  one  or  two  points  of  ingress  or  egress.  I  think  that 
it  is  merely  a  matter  of  time  before  there  is  a  demand  for 
the  opening  up  of  the  streets  because  I  believe  that  the 
hospital  would  be  the  first  step.  This  is  the  opening  wedge. 
The  next  thing  would  be  the  nurses’  home  and  the  next 
thing  would  be  the  servicing  buildings  and  the  drug  stores 
and  so  on  down  to  the  extensions  and  I  venture  to  say  that 
the  Zoning  Board  would  have  to  consider  these  things  one 
after  the  other  and  this  will  be  a  series  of  hearings. 

**•••••# 


Q.  Doctor,  I  would  like  to  ask  you  one  question.  Are 
you  not  aware  of  the  fact  that  Georgetown  Hospital  has 
simply  a  circle  that  goes  around  the  front  of  the  building? 
A.  I  am  not  familiar  with  it.  I  have  not  been  there. 

180  Q.  Are  you  further  aware  of  the  fact,  Doctor,  that 
Sibley  Hospital,  unlike  Emergency  Hospital  or  Cas¬ 
ualty  Hospital  and  others,  has  no  ambulances  and  has  no 
facilities  for  transporting  people  and  will  not  receive  them 
without  coming  to  its  own  door?  A.  I  am  totally  unfamil¬ 
iar  with  them.  That  will  be  supplied  by  expert  witnesses. 

181  DR.  WESLEY  M.  GEWEHR 

(Resident  of  Spring  Valley:  3724  University  Avenue  N.W.) 

DIRECT  EXAMINATION 
BY  MR.  WILKES : 

Q.  Please  proceed  with  your  statement,  and  let  us 

182  conclude.  A.  #  *  I  come  as  a  friend  of  the  church 

and  also  as  a  resident  and  friend  of  the  community. 
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*#•*•••* 

186  (Applause) 

•  ••••••* 

187  Does  not  this  church  have  an  interest  in  main¬ 
taining  a  magnificent  community  almost  entirely  free 

from  crime,  lawlessness  and  immorality  and  where  its  chil¬ 
dren  can  play  in  freedom  and  enjoy  happy  childhood  with¬ 
out  being  under  the  eternal  threat  of  hazards  that  will 
come  with  heavy  traffic  and  the  bringing  into  the  commu¬ 
nity  of  outsiders,  many  of  whom  will  have  a  different  sense 
of  values  than  we,  the  present  residents,  have. 

193  PERCY  H.  RUSSELL,  JR. 

(Resident  of  Spring  Valley :  4621  Rockwood  Parkway 

N.W.) 

•  ••••••• 

DIRECT  EXAMINATION 

BY  MR.  WILKES: 

*••••••• 

Q.  Where  do  you  reside?  A.  *  *  #  It  is  the  last  house 
as  you  go  up  the  hill  before  you  reach  Nebraska  Avenue. 
I  purchased  this  house  in  July  1950  and  I  should  like 
to  say  that  there  are  six  houses  on  Rockwood  Park- 

194  way  between  Nebraska  Avenue  and  Mr.  Dudley’s 
house  at  the  bottom  of  the  hill.  In  those  six  houses 

reside  fourteen  children  from  the  ages  of  one  to  fifteen, 
most  of  them  from  the  age  of  seven  to  twelve. 


i 
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195  Today  one  has  to  wait  from  three  to  five  minutes 
very  frequently  to  cross  the  intersection  and  I  cer¬ 
tainly  feel  it  most  harmful  to  add  to  that  busy  intersection 
by  adding  additional  traffic. 

**•***•# 

197  Q.  Did  you  pick  this  location  for  your  home  'with 
a  view  to  having  a  radical  change  such  as  would  be 

brought  about  by  a  hospital,  or  from  the  point  of  view  of 
having  a  quiet  and  serene  location  to  live  in.  A.  Mr. 
Wilkes,  I  thought  it  was  an  advantage  to  be  located  adja¬ 
cent  to  American  University.  I  thought  it  was  a  protection 
in  the  future  to  our  property.  Having  known  the  nature 
of  the  neighborhood  there,  as  I  say  all  my  life,  I  just 
thought  it  would  remain  that  way  and  was  shocked  to 
learn  of  the  hospital,  particularly  of  the  road. 
##•*##•• 

CROSS  EXAMINATION 
BY  MR.  CROMELIN : 

Q.  Mr.  Russell,  you  are  a  practicing  lawyer  in  the  Dis¬ 
trict  of  Columbia?  A.  Yes,  sir. 

198  Q.  You  knew  that  the  campus  of  the  American 
University  had  been  located  there  for  many  years 

prior  to  the  time  you  bought  your  home?  A.  Yes,  sir. 

Q.  And  had  you  been  desirous  of  inquiring  as  to  the 
zoning  that  existed  at  that  time  you  purchased,  you  knew 
that  you  could  come  to  the  records  of  the  Zoning  Commis¬ 
sion  here  and  ascertain  that?  A.  I  didn’t  give  it  a  thought, 
Mr.  Cromelin.  As  an  attorney,  of  course,  I  knew  that  you 
could  get  records  here,  but  knowing  the  nature  of  it  all  my 
life  I  assumed  that  it  would  remain  that  w*ay. 

#*•***•* 
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200  Q.  Well,  isn’t  it  fair  to  assume  that  all  of  the  traffic 
going  down  to  the  hospital,  or  at  least  most  of  it,  will 
proceed  in  a  westerly  direction  from  Ward  Circle  and  turn 
into  the  campus  over  a  private  right  of  way?  A.  If  that  is 
the  only  method  of  getting  into  the  property,  I  would  agree 
that  most  of  the  traffic,  necessarily,  if  it  comes  from  the 
City  of  Washington,  will  come  down  Nebraska  Avenue  west 
rather  than  going  north  on  49th  Street.  In  either  event, 
however,  regardless  of  where  the  road  is  located,  whether 
the  method  of  getting  to  the  hospital  is  on  Rockwood  Park- 
vray  or  University  Lane,  the  density  of  the  traffic  so  far  as 
the  houses  on  Rockwood  Parkway  are  concerned,  is  much 
the  same.  They  either  go  in  front  of  the  houses  or  they 
go  in  behind  the  houses. 

Q.  Well,  those  going  behind  the  houses,  though,  relieves 
the  traffic  condition  on  the  narrow  streets  about  wThich  we 
had  complaints  at  all  points  beyond  your  house,  is  it  not? 
A.  As  I  have  testified,  the  entrance  on  Rockwood  Parkway 
would  diminish  to  some  extent  the  traffic  on  the  streets  to 
which  you  have  referred,  if  the  entrance  on  Rockwood  Park¬ 
way  remains  the  only  entrance  to  the  hospital,  as  to  which 
we  have  no  assurance  whatsoever. 

•  »•••••• 

205  BY  MR.  COLLADAY: 

Q.  You  are  somewhat  associated  with  your  father  who 
was  in  the  real  estate  business,  wTere  you  not?  A.  No,  sir, 
I  have  never  been  associated  with  my  father  in  the  real 
estate  business. 

Q.  Well,  wffiat  I  am  getting  at  is  you  were  more  or  less 
real  estate  minded  as  you  entered  upon  the  practice  of  the 
law  and  since,  were  you  not?  A.  That  is  not  true,  sir. 
After  I  finished  law  school  I  was  with  Judge  Cardozo  and 
I  have  been  engaged  in  administrative  practice  since  that 
time. 
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Q.  I  see.  Well,  as  a  lawyer  whenever  yon  deal  with  a 
real  estate  transaction  you  always  inquire  into  the 
206  covenants  that  are  on  the  land,  don’t  you?  A.  Yes, 
sir. 

Q.  You  know  that  every  lawyer  does  that,  don’t  you? 
A.  I  would  assume  that  if  a  lawyer  were  handling  a  case 
for  a  client  he  should  be  meticulous  about  the  investigation 
of  covenants. 

•  Q.  Yes,  and  the  title  company  always  certifies  whether 
there  are  or  are  not  covenants,  doesn’t  it?  A.  I  assume 
that  it  does,  sir. 

Q.  Now,  you  draw  the  distinction  between  the  caution 
which  a  lawyer  should  have  with  regard  to  covenants  run¬ 
ning  with  the  land  and  the  zoning  of  the  land  which  is  to 
be  made  the  subject  of  a  deed  of  conveyance.  A.  No,  sir. 

Q.  You  can’t?  A.  I  haven’t  attempted  to  draw  any  simi¬ 
larity  or  not  to  draw  any.  To  make  any  reference  one  way 
or  the  other. 

Q.  But  you  recognize  that  they  are  both  there  in  the 
District  of  Columbia,  don’t  you?  A.  Yes,  sir. 

Q.  And  affect  the  title  which  the  purchaser  will  get. 
That  is  a  fact,  isn’t  it?  A.  Covenants  affect  the  title. 

MR.  WILKES :  I  object. 


209  THOMAS  L.  GOOD 

(Resident  of  Spring  Valley :  4833  Rockwood  Parkwray, 

N.W.) 


DIRECT  EXAMINATION 
BY  MR.  WILKES: 

###*•  *  •  * 
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Q.  How  long  have  yon  resided  there?  A.  Well,  I  think 
we  was  about  the  fifth  or  sixth  home  since  1929. 

-*••••••• 

211  Q.  Will  yon  be  able  to  see  the  hospital  when  it  is 
erected.  A.  Yes,  right  across  Adams.  His  home  sits 

back  and  I  look  across  there  to  Mr.  Dudley’s  home.  We 
have  got  a  clear  view  of  it. 

Q.  Yon  will  have  an  unobstructed  view  of  it?  A.  Yes, 
that  is  right.  I  think  much  more  than  the  people  who  pre¬ 
ceded  me  in  this  petition. 

+*••••••• 

212  Q.  Mr.  Good,  I  am  repeating,  what  effect  in  your 
judgment,  would  erection  of  a  hospital  have  upon  the 

neighorbood,  and  your  property  in  particular?  A.  Well,  I 
think  that  has  been  brought  out  by  a  man,  to  me  personally 
I  think  I  would  just  lose  interest  in  the  neighborhood. 
I  just  think  it  would  be  the  ruin  of  it. 

•  ••••••• 


216  HARRISON  SOMERVILLE 

(Resident  of  Spring  Valley:  4850  Glenbrook  Road  N.W.) 

*••••••• 

217  DIRECT  EXAMINATION 
BY  MR  WILKES: 

#•••••*#■ 

218  Q.  Yes.  Mr.  Somerville,  should  a  hospital  be 
erected  on  the  seven  acres,  more  or  less,  what  effect, 

in  your  judgment,  would  it  have  upon  your  home  in  par¬ 
ticular,  and  upon  the  neighborhood  known  as  Spring  Valley 
in  general?  A.  I  think  that  it  will,  as  far  as  my  home  is 
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concerned,  in  checking  with  one  real  estate  dealer,  he  said 
I  would  take  at  least  a  50%  loss  in  the  present  day  values 
if  I  decided  to  sell.  I  think  that  same  effect  would  be  on  all 
the  properties  adjacent  to  the  American  University 
property. 

219  (Applause.) 

221  CATHERINE  H.  SWEENY 


(Resident  of  Spring  Valley) 

BY  MR.  WILKES : 

m  *  *  *  •  •  •  * 

Q.  What  view,  if  any,  do  you  have  from  your  property 
directly  to  the  hospital  site  unobstructed  by  any  other 
building?  A.  I  think  we  see  an  unobstructed  view, 
222  except  for  one  dormitory,  which  we  see  very  clearly 
through  the  trees,  as  it  is  shown  there  on  the  map. 

Q.  Mrs.  Sweeny,  describe  briefly  if  you  will  the  character 
of  the  house  that  you  have,  the  size  and  the  adjuncts  which 
you  have  put  upon  your  property.  A.  Well,  we  have  prop¬ 
erty  which  is  perhaps  a  bit  larger  than  some  of  the  others 
in  the  area.  We  do  face  Nebraska  Avenue  so  that  we  have 
a  large  and  long  hedge  in  front  of  it  to  screen  us  from  the 
traffic  on  Nebraska  Avenue.  As  a  result,  our  bedrooms  and 
the  playrooms  and  the  children’s  play  yard — and  we  have 
four  small  children  and  all  under  twelve — all  face  Rock- 
wood  Parkway.  All  the  living  quarters  face  Rockwood 
Parkway. 

Q.  What  would  be  the  relationship  between  your  prop¬ 
erty  and  the  newly  proposed  road  which  we  have  heard 
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something  about  yesterday  and  today?  A.  The  newly  pro¬ 
posed  road  is  directly  in  back  of  our  property,  just  down 
toward  what  we  think,  I  believe  according  to  where  the 
stakes  have  been  placed,  beginning  on  Friday,  down  toward 
the  bottom  of  our  property.  However,  there  has  been  some 
talk  about  placing  it  further  up  the  street,  but  we  can  see 
that  entrance  very  clearly  according  to  where  the  stakes 
have  been  put. 

•  ••••••« 

223  THE  WITNESS :  As  far  as  the  zoning  regulations 
were  concerned,  we  did  know  that  that  was  zoned  in 
Residential  A  and  we  did  know  that  the  University  prop¬ 
erty  was  across  from  us,  but  we  also  knew  that  the  Uni¬ 
versity,  as  you  gentlemen  know,  has  a  mortgage  of  $750,000 
on  that  property  and  it  seemed  inconceivable  to  us  that  any 
University  could  afford,  under  those  circumstances,  to  build 
a  large  building. 

*  •  '  •  *  •  •  •  * 

231  RICHARD  L.  SHOOK 

(Resident  of  Spring  Valley:  4703  Woodway  Lane  N.W.) 
BY  MR.  WILKES: 

•  •  •  *  .  •  •  • 

You  are  an  attorney,  are  you  not?  A.  I  am,  sir. 

•  *  *  •  •  •  • 

This  letter  is  on  the  letterhead  of  Albert  L.  Warner, 
University  Avenue,  Northwest,  Washington  16,  D.  C. 

•  *  *  *  *  •  -  * 

“.  .  .  The  agreeable  residential  character  of  the 
neighborhood  would  be  demolished.  The  sidewalks  and 


r  q. 


i  A. 
3320 

?  * 

4  232 

|  233 
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street  which  so  many  children  have  nsed  in  safety  will  be¬ 
come  danger  spots. 

“In  the  seven  houses  in  our  particular  section  w*e  have 
24  children. 

234  Signed  (Albert  L.  Warner) 

(Harriet  Roe  Warner)  99 

•  •••*••* 

You  had  a  short  statement,  I  believe,  to  make  with  respect 
to  your  position  as  an  owner  in  the  neighborhood  ? 

235  We  have  three  children.  We  have  one  six  months 
old,  a  little  boy  five  and  a  little  girl  seven. 

*••••••• 

Now  if  I  may,  I  would  like  to  dwell  on  one  other  point 
and  that  is  the  question  of  whether  or  not  I  bought 

236  with  notice  of  the  zoning  of  American  University. 
I  did. 

I  checked  into  the  zoning  and  I  realized  and  was  advised — 
I  didn’t  come  down  to  the  Zoning  Commission  but  I  was 
told  it  was  residential  A. 

237  Now,  those,  gentlemen,  those  are  true  facts  and 
as  I  say,  we  love  our  home  and  we  hope  that  we  can 

live  there  the  rest  of  our  lives,  but  I  shudder  when  I  think 
that  if  a  hospital  is  opened  there  and  Woodway  Lane  is 
opened,  I  shudder  to  think  for  the  safety  of  the  children 
on  our  streets. 


113 


MRS.  W.  W.  MOORE 

(Not  a  resident  of  Spring  Valley:  3106  Chain  Bridge  Road) 


238  DIRECT  EXAMINATION 

BY  MR.  WILKES: 

*••••  •  *  • 

Q.  Where  do  you  reside  ?  A.  I  live  at  3106  Chain  Bridge 
Road,  Northwest.  I  am  the  mother  of  four  children,  three 
of  whom  are  living  and  the  grandmother  of  two. 


They  also  have  endured  the  noise,  dirt,  congestion  and 
danger  caused  by  much  traffic,  especially  heavy  commercial 
traffic  which  is  forced  to  go  through  the  heart  of  this 
lovely  residential  section  as  there  are  only  two  through 
streets  available  in  a  wide  area,  Foxhall  Road  which  car¬ 
ries  many  trucks  and  Pentagon  commuters  and  Loughboro 
Road  and  Weaver  Street  which  are  the  only  streets 
239  that  serve  Virginia  by  way  of  Chain  Bridge.  One 
of  the  most  hazardous  spots  is  Chain  Bridge  Road 
on  which  I  live,  which  is  a  deathtrap. 


Children  ride  their  bicycles  there  and  play  on  the  road 
as  it  is  about  the  only  level  place  they  have.  We  have  prac¬ 
tically  no  playgrounds  in  this  area  and  that  is  a  most  im¬ 
portant  point.  That  is  one  of  the  reasons  this  hospital  is 
such  a  serious  hazard.  The  children  have  no  place  but  the 
street  in  which  to  play.  If  they  want  to  play  ball  or  ride 
their  bicycles,  it  has  to  be  on  the  street. 

*••••  •  •  • 
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Additional  traffic  to  the  proposed  hospital  would  increase 
traffic,  especially  fast  moving  ambulances  which  take  a 
short  cut  in  an  emergency.  The  most  important  point  of 
all  that  everyone  should  realize  fully  is  that  this  is  much 
more  than  a  local  matter.  It  is  a  matter  of  national 
240  importance.  The  people  of  this  area  have  contrib¬ 
uted  millions  of  dollars  of  their  money  to  the  beauty 
of  our  National  Capital,  which  is  suffering  dangerously 
from  a  creeping  blight,  including  this  supposedly  exclusive 
area  which,  if  not  stopped,  will  ruin  the  whole  plan  of 
having  Washington  the  most  beautiful  capitol  in  the  world. 
**•••  •*• 

(Applause.) 


CROSS  EXAMINATION 
BY  MR.  CROMELIN : 

•  •••••  •••  • 

241  Q.  You  are  not  in  Spring  Valley  as  such.  A.  Well, 
we  overlook  Spring  Valley. 

•  #•••••• 

242  Q.  And  is  it  not  a  fact  that  you  live,  from  the  dis¬ 
tance  from  your  house,  you  are  at  3106  Chain  Bridge 

Road,  to  Nebraska  Avenue  is  approximately  three-quarters 
of  a  mile?  A.  The  entire  distance? 

Q.  The  entire  distance  is  about  three-quarters  of  a  mile, 
am  I  correct  about  that?  A.  Yes. 

•  •  •  •  •  •  -  •  • 

MR.  WILKES:  May  it  please  the  Board,  I  have  here 
signed  by  Senator  Burnet  R.  Maybank  the  letter  which  he 
had  telephoned  here  earlier  in  the  proceedings. 
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It  is  addressed  to  the  Chairman  of  the  Zoning 
243  Commission,  District  of  Columbia,  Washington, 
D.  C.,  dated  today  and  it  states  as  follows: 

“ Dear  Mr.  Chairman: 

“I  am  the  owner  of  premises  at  4730  Quebec 
Street,  Northwest,  in  which  I  reside  and  I  object  . 
to  any  changes  in  the  zoning  of  the  campus  of 
'  American  University  which  would  permit  the  erec-  y 
tion  of  a  hospital  on  the  site.  Residing  within  one 
block  of  the  American  University  campus,  I  seri¬ 
ously  question  the  advisability  of  placing  in  a  resi-. 
dential  neighborhood  an  institution  which  would 
'  introduce  the  elements  of  contagious  disease,  addi¬ 
tional  traffic  and  the  disturbing  noises  of  sirens  at 
all  hours  of  the  day  and  night  In  addition  to  a 
possible  threat  of  conditions  of  health  of  the  neigh¬ 
borhood,  construction  of  a  hospital  will  decrease  • , 
the  value  of  the  property  for  residential  purposes 
in  that  neighborhood.  ‘  . 

“Of  course,  hospitals  are  necessary  but  other  ...  J 
sites  now  appropriately  zoned  or  which  can  be 
rezoned  without  interf erring  with  a  residential  -. 
area  should  be  found  for  the  erection  of  a  new 
hospital  .'.V’  -,.V \  -  .  . 

* ‘Sincerely  yours,  ' 

Signed  (Burnet  R.  Maybank) ” 

I  offer  this  in  evidence. 

MR.  COLLADAY :  No  objection. 

MR.  CROMELIN :  No  objection. 


fi'r  .  :>:■ 
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*  ..JP  •  . 

WILSON  B.  NAIRN 


;vu  • 


;  r 


(Resident  of  Spring  Valley:  49th  Si  and  Glenbrook  Road 

N.W.) 


y » -  < 
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DIRECT  EXAMINATION 
BY  MR.  WILKES: 


•  ••••••• 

Q.  How  long  have  yon  resided  there?  A.  Since  1936. 

Q.  Why  did  yon  locate  there?  A.  Having  been  bora  and 
raised  in  the  District  of  Columbia,  having  hunted  squirrel 
along  the  stream  in  front  of  my  house  as  a  boy  when  it  was 
a  wilderness  and  having  watched  the  development  of  Wes¬ 
ley  Heights  and  Spring  Valley  with  the  eyes  of  a  man  who 
has  been  in  the  real  estate  business,  I  knew,  to  my  satisfac¬ 
tion  at  that  time,  that  my  investment  in  a  home  would  be 
better  protected  there  than  anywhere  else  in  the  city. 
*»•••••• 

245  First  is  the  question  of  traffic.  It  has  been  sug¬ 
gested  that  because  the  city  lies  largely  to  the  east 
of  the  University,  additional  traffic  to  the  proposed  hospital 
would  not  come  through  Spring  Valley.  I  believe  I  am 
correct  in  stating  that  by  far  the  largest  number  of  patients, 
Sibley  Hospital  has,  come  from  the  eastern  part  of  the  city. 
In  any  event  the  city  is  fast  growing  to  the  west  and  there 
is  a  tremendous  population  now  and  a  much  larger  popu¬ 
lation  in  prospect  west  of  American  University.  The 
growth  is  west  of  there  and  any  traffic  coming  into  any 
road  that  I  can  anticipate  going  into  and  serving  this  hos¬ 
pital  will  bring  traffic  from  the  west,  cars  from  MacArthur 
Boulevard,  from  Massachusetts  Avenue,  which  are  the  main 
arteries  west,  along  Glenbrook  Road  or  down  49th  Street 
to  Glenbrook  Road  and  up  to  the  hospital. 

I  made  a  few  notes  in  lieu  of  the  statement  that  I  was 
prepared  to  make  yesterday. 

I  would  appreciate  the  permission  to  cry  a  little  bit  about 
a  condition,  a  thing  that  is  very  close  to  my  home  and  to  my 
heart,  which  is  my  home,  and  I  think  that  that  is  the  way  a 
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lot  of  people  in  this  community  feel.  They  would  like  to 
cry  a  bit  and  I  pray  your  indulgence  for  just  a  moment 
because  in  this  beloved  country  of  ours  there  is  no  more 
laudable  ambition,  there  is  no  more  universal  dream  than 
the  acquisition  of  a  home  for  one’s  family.  The  structure 
itself  may  be  the  simplest,  the  surroundings  may 

246  leave  something  to  be  desired,  the  experience  is  none 
the  less  sweet 

In  this  country  as  one  prospers,  he  dreams  again  of  a 
home  which  will  satisfy  the  requirements  of  his  middle  and 
older  age  which  will  be  the  expression  of  his  rewards  for 
a  job  well  done  and  his  mature  taste. 

Because  this  is  the  basic  American  dream,  residents  of 
Spring  Valley  and  Wesley  Heights  make  no  apology  for 
living  in  the  garden  spot  of  the  Nation’s  CapitoL  It  is  a 
community  of  homes  laid  out  and  built  according  to  the 
highest  standards  for  which  its  developers,  W.  C.  and  A.  N. 
Miller,  have  received  national  and  international  recognition. 

Here  is  more  than  just  land  and  an  aggregation  of  prop¬ 
erly  assembled  building  materials.  Intangible  values  have 
been  created  and  maintained  which  owners  have  recognized 
and  paid  for,  beauty,  serenity,  seclusion,  peace. 

The  American  University  is  part  of  this  community,  a 
neighbor,  a  neighbor  with  which  we  have  worked,  rejoiced 
and  lamented.  The  community  took  satisfaction  in  its  ex¬ 
pression  of  the  cultural  aspects  of  the  whole  atmosphere. 
The  part  of  the  community  associated  with  the  beautiful 
Metropolitan  Memorial  Methodist  Church.  It  is  difficult 
to  accept  the  fact  that  a  part  of  our  community  now  pro¬ 
poses  to  bring  to  its  campus,  Sibley  Hospital,  another  great 
and  wonderful  institution,  but  one  which  will  necessarily 
bring  with  it  such  characteristics  as  will  destroy 

247  those  intangibles,  and  lose  for  the  community  its 

unique  personality.  1  • 

Some  owners  accepting  their  resulting  financial  loss  will 
move  on  in  an  attempt  to  find  these  intangibles  again.  Most 
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of  us,  of  course,  not  being  financially  able  to  take  the  loss 
in  value  of  our  homes  will  remain.  All  will  experience  a 
sense  of  frustration.  The  typical  American  and  Christian 
dream  of  homes  will  have  been  realized  and  lost. 

•  *  •  •  •  •  •  •  • 

(Applause.) 

»••••••» 

248  GENERAL  PRENTISS:  Ladies  and  Gentlemen, 
we  are  going  to  close  the  hearing  at  12:15  and  I  don’t 

want  to  waste  any  more  time  in  applause  unless  you  prefer 
the  applause  instead  of  your  witnesses. 

*<*•••#•* 

249  CORCORAN  THOM 

(Resident  of  Spring  Valley :  3244  Nebraska  Ave.  N.W.) 
DIRECT  EXAMINATION 
BY  MR.  WILKES: 

*#*#•••« 

A.  Yes,  I  have  quite  a  little  property  all  along  that  block. 
Q.  May  I  ask  you  to  look  at  this  plat!  Your  home  is 
located  here  (indicating)  and  you  own  the  two  contiguous 
parcels  on  either  side,  do  you  not?  A.  I  own  these  two 
parcels  with  the  exception  of  a  little  jog  up  there.  I  have 
about  three  and  one  half  acres  up  there. 

Q.  Mr.  Thom,  in  your  own  way,  will  you  state  what  effect 
in  your  own  judgment  the  erection  of  this  seven  acre  tract 
would  have  upon  your  property  and  also  upon  the  neighbor¬ 
hood.  A.  Well,  in  my  opinion  it  will  gradually  change 
the  entire  character  of  that  neighborhood  and  will  neces¬ 
sarily  affect  the  value  of  my  property. 


Q.  Mr.  Thom,  how  long  have  yon  been  a  resident  of  the 
District  of  Colombia?  And  if  yon  were  a  native 

250  here,  just  say  so.  A.  I  was  born  here  almost  eighty 
years  ago. 

Q.  How  long  have  you  been  connected  with  the  American 
Security  and  Trust  Company?  A.  45  years,  I  should  think. 

Q.  You  were  many  years  President  and  you  are  presently 
Chairman  of  the  Board  of  that  institution,  are  you  not? 
A.  Iam. 

Q.  Now,  in  connection  with  your  connections  as  an  officer 
of  that  institution,  has  it  been  your  duty  in  the  administra¬ 
tion  of  affairs  of  the  bank  and  affairs  of  the  Trust  Depart¬ 
ment  thereof  to  deal  very  largely  in  real  estate  trends  in 
the  District  of  Columbia.  A.  In  a  general  way.  We  have 
always  had  a  real  estate  officer  who  handled  most  of  the 
matters  connected  with  real  estate.  I,  of  course,  had  to 
make  decisions,  but  usually  upon  his  reports  and  recom¬ 
mendations. 

Q.  Based  upon  that  experience  and  your  judgment,  then 
you  believe  that  this  hospital  would  have  a  deteriorating 
value  immediately  as  the  years  went  on  upon  this  neighbor¬ 
hood?  A.  That  is  my  opinion.  I  am  perfectly  confident 
that  if  a  hospital  was  there  when  I  purchased,  I  wouldn’t 
have  purchased. 

Q.  How  long  have  you  lived  there?  A.  14  years. 

*••••••• 

251  MILLICENT  B.  YATER 

,  ;  » 

(Resident  of  Spring  Valley :  4907  Indian  Lane  N.W.) 

*••••••• 

DIRECT  EXAMINATION 


BY  MR.  WILKES : 
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Q.  Have  yon  prepared  a  statement  in  behalf  of  yonrself 
and  Dr.  Yater,  as  owners  in  that  neighborhood!  A.  Yes, 
I  have  and  some  of  it  is  a  duplication  of  what  has  already 
been  said. 

•  ••••  •  •  • 

This  was  written  by  Dr.  Yater  in  his  handwriting  and 
the  first  sentence  is  important. 

✓ 

252  My  comments  are  based  not  only  on  my  being  a 
resident  of  Spring  Valley  in  close  proximity  of  the 

site  of  the  proposed  new  Sibley  Hospital  bnt  also  on  the 
fact  that  I  have  been  a  practicing  physician  for  31  years. 

•  •  •  •  •  •  •  •  • 

At  the  same  time,  as  a  physician,  I  am  tremendously 
interested  and  personally  concerned  in  the  construction  of 
bigger  and  better  hospitals  for  our  people  but  I  can  not 
condone  the  arbitrariness  of  hospital  boards  in  deciding  to 
erect  hospitals  without  regard  for  community  needs  or  the 
effect  on  communities.  After  all,  a  hospital,  whether  it  be 
voluntary  or  official,  is  a  public  institution  and  what  it  is 
like  and  where  it  is  located  are  very  much  the  concern  of  the 
public. 

Therefore,  planning  should  be  made  with  the  thought 
uppermost  of  the  public  interest.  This  means  that  those 
elements  of  the  community  concerned  with  health  resources, 
such  as  the  Health  Council  of  the  United  Community  Serv¬ 
ices  should  be  consulted  and  included  in  the  planning. 
I  doubt  that  this  has  been  done  in  this  instance. 

Sibley  Hospital  has  fulfilled  a  great  need  in  a  crowded 
section  of  the  city  where  there  is  no  other  hospital.  It 
would  be  moved,  many  miles  to  a  section  of  this  city  now 
served  by  larger  hospitals,  Georgetown  University  in  the 
heart  of  the  Northwest  section  and  by  another  hos- 

253  pital,  the  Suburban  Hospital  at  the  Northwestern 
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end  of  our  Metropolitan  area,  leaving  the  section  now 
served  devoid  of  hospital  facilities. 

For  all  these  reasons,  I  believe  the  Zoning  Classification 
of  American  University  should  be  changed  to  prevent  the 
erection  of  a  hospital  on  its  grounds.” 

Now,  for  my  own  part,  may  I  speak?  •  •  •  It  seems  to 
me  that  the  W.  C.  and  A.  N.  Miller  Company  has  made  a  - 
great  contribution  to  American  University  when  they  built 
Wesley  Heights  and  Spring  Valley  and  I  think  that  the  .. 
$1,200,000  value  that  is  being  talked  about  just  wouldn’t 
be  there  if  it  were  not  for  the  fact  that  we  have  built  up 
such  a  nice  area  around  there. 

(Applause.) 

257  (Applause.) 

•  •  •  • 

258  GENERAL  PRENTISS :  In  order  to  complete  this 
presentation  today  we  will  read  the  record  to  cover 

the  testimony  between  now  and  twelve-thirty  and  Com-, 
missioner  Camalier  will  continue  the  hearing.  I  think  Mr. 
Lynn  and  I  both  have  to  leave  at  this  time. 

(At  this  point  General  Prentiss  and  Mr.  Lynn 
left) 

COMMISSIONER  CAMALIER:  Proceed,  Mr.  Wittes. 

•  ,  >  ff  -  ’  I  * 

#  •  •  •  •  •  •  j  m 

,  »  * 

266  DR.  DANIEL  C.  SECKINGER 

(Physician  and  Expert  on  Public  Health)* 

(Resident  of  Spring  Valley,  4923  Sedgwick  St,  N.  W.) 

•  -  •  •  •  •  •  • 


DIRECT  EXAMINATION 


t.. 


BY  MR.  WILKES: 
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267  Q.  Dr.  Seckinger,  will  you  please  state  your  name  ? 
A.  Dr.  Daniel  C.  Seckinger. 

Q.  You  are  the  Health  Officer  of  the  District  of  Colum¬ 
bia,  are  you  not?  A.  That  was  the  old  terminology.  They 
changed  it.  The  Congress  changed  it  a  short  while  ago. 
To  the  Director  of  Public  Health. 

Q.  Doctor,  are  you  acquainted  with  the  neighborhood 
known  as  Spring  Valley  and  the  adjacent  and  contiguous 
neighborhood  known  as  Wesley  Heights?  A.  I  am. 

Q.  Do  you  live  in  that  general  area?  A.  I  live  at  4923 
Sedgwick  Street,  Northwest. 

Q.  Are  you  generally  acquainted  with  the  proposal  that 
the  Sibley  Hospital  may  be  located  on  or  near  the  south¬ 
westerly  portion  of  the  American  University  campus?  A. 
Yes,  I  know  generally  about  what  is  planned  for  that 
location. 

Q.  Now  in  our  conversation  about  this  matter,  which  had 
been  limited  to  just  a  matter  of  a  minute  or  two  during  the 
early  part  of  the  morning  as  you  were  concluding  a  hearing 
preceding  this  one,  was  it  not?  A.  That  is  correct,  I  was 
here.  I  am  Chairman  of  the  American  Cancer  Society 
Drive  for  the  District  employees  and  I  assure  you  that 
I  have  no  documents,  no  letters,  we  have  studied 

268  the  hospital  situation  generally,  but  specifically  with 
reference  to  this  point,  the  Commissioners  have  not 

asked  me  to  do  it  and  I  have  not  done  it  so  what  I  will  give 
will  be  my  own  impressions  based  upon  what  general  knowl¬ 
edge  I  have  and  what  I  have  heard  here  this  morning. 

Q.  Will  you  proceed  along  that  line,  please,  Dr.  Seck¬ 
inger.  A.  We  have  known  that  many  of  the  hospitals  are 
getting  new  plants.  We  thoroughly  subscribe  to  that  We 
know  that  many  of  our  hospitals  have  had  beds  and  wards 
that  are  firetraps  and  we  indeed  subscribe  to  new  plants 
that  are  fireproof  and  I  don’t  think  there  is  any  objection 
about  that. 
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So  far  as  their  locations  as  the  Director  of  Health,  I 
am  thinking  immediately  of  the  needs  of  those  people  who 
need  hospitalization  more  frequently  and  are  unable  to  get  it 
except  in  locations  pretty  near  them,  and  it  certainly  would 
be  much  more  advantageous  to  have  hospitalization  near 
them  than  to  have  to  be  transferred  by  ambulances  over 
great  distances.-  ; 

r-  *  4  , 

•  •  •  •  •  •  •  • 

COMMISSIONER  CAMALIEB:  Let  the  record 
269  show  that  you  are  speaking  for  yourself  as  an  in¬ 
dividual.  When  you  make  that  statement.  You  are 
not  speaking  with  the  permission  of  this  Commission  as 
Director  of  Health.  You  are  speaking  as  a  citizen. 

THE  WITNESS :  Well,  I  stated  that  I  asked  to  be  per¬ 
mitted  to  speak  as  a  citizen. 

COMMISSIONER  CAMALIER:  You  are  speaking  as 
a  citizen?  ,  ;  '  \  ,,  ...  , 

THE  WITNESS:  Right,  as  a  citizen. 

I  would  say,  that  as  a  citizen,  we  all  went  into  Spring 
Valley  and  developed  our  homes  there  having  in  mind  that 
we  had  a  great  university  in  the  near  proximity  and  we 
realized  that  there  were  students  who  were  going  to  and 
from  this  university.  We  felt  that  the  university  was  an 
asset  to  the  community,  based  on  the  lines,  I  mean  the 
activities  such  as  we  found  then  when  we  went  into  that 
community.  .  , 

Now,  if  we  have  a  hospital  in  that  sector,  I  think  from 
many  points  of  view,  from  the  nature  of  Spring  Valley, 
it  should  be  obviated  if  it  is  at  all  possible  to  do  it 

I  know  of  other  institutions,  for  instance,  at  this  moment, 
I  am  a  graduate  of  Johns  Hopkins  Hospital  Medical 
School  in  Baltimore,  and  Baltimore  University,  is  out  in 
a  residential  section  on  Charles  Street  and  where  is  the 
Johns  Hopkins  Hospital?  It  is  in  the  community  where 
there  is  the  greatest  physical  need,  overcrowding  and  the 
like,  where  the  patients  can  go  with  the  greatest  conveni- 
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ence  to  them,  not  having  to  be  transferred  long 

270  distances. 

I  am  also  aware  of  the  fact  that  a  hospital  carries 
with  it  a  certain  community  setup.  There  must  be  provi¬ 
sions  for  all  the  trades,  the  laundry  service,  for  food  serv¬ 
ice,  for  certain  groups  of  personnel  and  all  categories,  or¬ 
derlies,  maids,  nurses,  doctors,  students  and  patients  who 
themselves,  it  is  common  practice  in  many  communities, 
live  in  the  community.  I  do  not  see  that  this  type  of  com¬ 
munity  development  in  Spring  Valley  is  conducive  to  the 
development  of  that  neighborhood.  The  question  is  made 
about  49th  Street  as  I  heard  this  morning.  It  does  pass 
across  Massachusetts  Avenue  at  49th  Street,  and  49th 
Street  as  I  see  it  would  become  a  very  important  thorough¬ 
fare  for  ambulances,  for  the  sirens  of  ambulances  and  a 
special  provision  would  have  to  be  made  in  that  community 
because  transportation  factors  have  been  discounted  as 
much  as  possible.  There  is  a  bus  that  goes  through  the 
community  that  picks  up  the  children  who  go  to  school, 
but  that  is  a  gift  of  the  Miller  Company  development  to 
the  people.  This  is  an  isolated  community,  a  restricted 
community  and  I  feel  that  in  the  interest  of  Washington 
it  is  necessary  to  keep  some  of  those  communities  as  much 
as  they  may  and  I  do  agree  that  the  nice  thing  to  have  a 
hospital  and  university  relationship  and  affiliation  for  the 
teaching  of  the  students  and  nurses  and  the  like  and  for 
degrees,  it  seems  to  me  that  there  could  be  developed  en¬ 
tirely  through  the  establishment  of  a  great  Sibley 

271  Hospital  somewhere  else  in  an  area  where  it  is 
greatly  needed  with  coordination  between  American 

University  faculty  and  their  groups. 

BY  MR.  WILKES: 

Q.  Dr.  Seckinger,  as  a  citizen,  would  you  feel  that  it 
would  be  unfortunate  to  the  community  if  the  Sibley  Hos¬ 
pital  should  remove  from  its  present  site  on  North  Capitol 
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Street  between  M  and  Pierce  to  this  location,  both  with 
respect  to  the  loss  of  the  North  Capitol  Street  community 
and  the  adding  to  the  northwestern  community  of  another 
hospital?  A.  I  think  that  is  obvious  physically.  Unless 
Sibley  were  to  have  a  restricted  community,  it  couldn’t 
possibly  serve  the  purpose  which  it  may  serve  the  purpose 
now  as  well  as  the  other  hospitals  in  this  area. 

I  might  state  that  Providence  Hospital  is  moving,  we 
have  heard  that  Homeopathic  wants  to  move  in  the  new 
arrangement,  and  Garfield  will  move,  Emergency  Hos¬ 
pital  will  move  and  Episcopal  Eye,  Ear,  Nose  and  Throat 

We  are  greatly  concerned  about  hospital  facilities  in  the 
Metropolitan,  in  the  downtown  area  where  there  is  the 
greatest  concentration  of  population  and  the  greatest  un¬ 
derprivileged  so  far  as  the  economic  and  medical  level  of 
the  people  in  these  communities  are  concerned. 

MR.  WILKES :  Thank  you,  doctor. 

CROSS  EXAMINATION 
BY  MR.  CROMELIN: 

272  Q.  Doctor,  you  are  aware  of  the  fact  that  Sibley 
Memorial  Hospital  conducts  a  nurses  training  school 
immediately  adjacent  to  the  hospital  and  as  part  of  the 
hospital  program?  A.  Yes. 

Q.  And  in  the  conduct  of  the  nurses  training  school,  the 
workshop  so  to  speak  for  the  training  of  the  nurses  is  the 
hospital  itself,  am  I  correct  about  that?  A.  That  is  my 
understanding. 

Q.  In  other  words,  the  classes  are  in  one  building  largely, 
but  the  actual  training  of  the  nurses  is  in  the  care  of  the 
patients,  assisting  in  the  cleanliness  of  the  hospital,  the 
interning  for  the  doctors,  assisting  them  in  the  operations 
and  in  the  delivery  of  babies  and  so  forth.  A.  Yes. 

Q.  And  that  is  the  actual  workshop  so  to  speak  for  the 
training  of  the  nurses  and  the  Rust  Hall,  as  we  have  it  on 
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the  corner  except  for  a  chapel  is  used  largely  for  dormi¬ 
tory  purposes?  A.  Yes,  I  understand  that  is  the  usual 
plan  of  operation. 

Q.  That  is  correct.  Now  what  is  the  trend  of  education? 
Is  it  toward  constantly  increasing  for  higher  education 
for  those  engaged  in  the  nursing  profession?  A.  Yes,  it  is. 
Q.  And  isn’t  it  a  fact  that  in  many  jurisdictions  that 
nurses  in  order  to  perform  certain  duties,  particu- 

273  larly  supervisory  nurses  and  all  are  required  to 
have  a  college  degree  in  addition  to  their  training 

to  permit  them  to  be  registered  nurses?  A.  That  is  true, 
certainly. 

Q.  Thank  you.  A.  May  I  add  this,  for  supervisory  posi¬ 
tions,  that  is  true,  but  there  are  many  postgraduate  courses 
for  this  kind  of  training  is  given  where  there  is  no  hospital. 

Q.  Yes,  but  the  trend  is  toward  higher  preparatory  and 
collegiate  education,  preparatory  to  assuming  any  positions 
in  the  nursing  field  now.  A.  I  might  dispute  that  point, 
but  that  is  true. 

Q.  Well,  if  you  will  admit  the  point,  that  is  all  I  ask 
you,  sir.  Now  are  you  aware  of  the  fact  that  Sibley  Me¬ 
morial  Hospital  is  largely  dependent  and  has  been  for  some 
years,  although  it  is  a  Methodist  institution,  on  the  volume 
of  business  that  comes  from  this  great  area  in  Brookland, 
which  is  largely  populated  by  Catholics?  Are  you  aware 
that  Sibley  Memorial  Hospital  is  used  largely  by  people 
of  the  denomination  who  come  down  from  Brookland?  A. 
As  I  stated,  I  haven’t  gone  into  all  the  figures  as  to  where 
the  hospital  gets  all  its  clientele  but  I  do  feel  that  a  hos¬ 
pital  should  be  located  in  a  community  where  it  can  give 
the  greatest  service  to  the  benefit  of  the  community  and  its 
operation  for  the  good  of  the  people. 

274  Q.  You  are  aware  of  the  fact  that  Providence 
Hospital  is  going  into  the  Brookland  area,  are  you 

not!  A.  That’s  right. 
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Q.  And  it  is  to  be  used  as  a  training  school,  perhaps  in 
connection  with  classes  to  be  conducted  by  Catholic  Uni¬ 
versity?  A.  Yes,  that  is  right  so  far  as  I  know. 

Q.  And  if  you  were  satisfied  that  a  very  substantial 
portion,  perhaps,  at  times  running  into  as  much  as  50% 
of  the  patients  who  come  to  Sibley  Memorial  Hospital  come 
from  the  Brookland  area,  it  now  being  their  only  and  their 
nearest  hospital,  would  that  affect  your  judgment  as  to 
the  necessity  for  your  moving  Sibley?  A.  I  don’t  know 
whether  I  just  understand  the  question.  Would  you  please 
repeat  that  again? 

Q.  Well,  do  you  think  that  there  would  be  any,  from  the 
area  of  Brookland,  or  do  you  think  that  there  would  be  any 
persons  there,  particularly  among  the  Catholic  group  who 
would  go  to  Providence  Hospital?  A.  Well,  I  think  they 
would  probably  continue  to  do  as  they  have  in  the  past  so 
far  as  those  patients  who  are  able  to  go.  My  thought  is  this, 
that  in  the  construction  of  new  hospitals  and  in  the  exten¬ 
sions,  we  need  to  take  into  consideration  more  the  type 
of  community  where  these  hospitals  are  needed,  and  also 
the  outlying  configuration  of  the  communities 

275  that  are  already  established,  such  as  in  the  Spring 
•  Valley  area. 

#••••••• 

Are  you  aware  of  the  fact  that  there  is  to  be  a 

276  Veterans  Administration  Hospital  right  adjacent 
to  it  in  the  Soldiers  Home  grounds?  A.  Yes,  but 

I  don’t  see  the  relativity  to  the  Sibley  Hospital  proposi¬ 
tion  so  far  as  American  University  and  the  Spring  Valley 
neighborhood  is  concerned. 

Q.  Well,  I  am  talking  about  this  particular  point.  I  was 
asking  you  as  to  the  effect  of  those  hospitals  coming  into 
this  Sibley  Hospital  area  and  as  to  the  need  for  a  new 
hospital  at  North  Capitol  and  M  Street.  Are  you  aware 
of  the  fact  that  the  new  Providence  Hospital  which  is  to 
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be  on  the  grounds  of  the  Catholic  University  is  to  accom¬ 
modate  350  beds?  A.  I  don’t  know  the  number  of  beds 
they  have,  but  I  want  to  say  this,  that  the  area  as  you 
know  it  as  far  as  Soldiers  Home  is  concerned  and  the 
Catholic  University,  there  are  a  lot  of  grounds  out  there, 
many  acres  that  are  not  concerned  so  closely  with  the 
school  activities  and  with  ambulance  service  like  an  area 
in  Spring  Valley.  There  is  much  more  space  and  it  has 
planned  along  those  directions.  It  has  been  planned  and 
there  has  been  thought  given  to  it.  Frankly,  I  knew  nothing 
of  this  proposal  until  I  read  about  it  in  the  papers. 

Q.  If  you  were  to  attempt  to  rebuild  the  Sibley  Memorial 
Hospital  of  comparable  size  to  the  present  institution,  howT 
would  you  do  it  down  at  North  Capitol  and  Pierce  Street? 
A.  I  haven’t  seen  the  plans.  They  haven’t  been  submitted 
to  me  and  I  don’t  know. 

277  Q.  Irrespective  of  the  plans,  how  would  you  con¬ 
tinue  a  hospital  in  operation,  a  hospital  that  consists 

of  Rust  Hall  with  the  addition  to  it,  the  Robinson  Hall, 
the  laundry  plant  which  is  now  servicing  both  Providence 
Hospital  and  Sibley ;  how  w’ould  you  continue  it  as  a  run¬ 
ning  institution  without  denying  service  to  the  public? 
How  would  you  do  it?  A.  It  is  not  for  me  to  state  at  this 
moment  how  I  wrould  do  it,  and  I  will  not  say. 

Q.  Well,  if  you  know  how  it  could  be  done,  will  you  give 
the  Commission  the  benefit  of  it  ?  A.  I  wull  give  the  Com¬ 
mission  the  benefit  of  it  when  the  Commission  has  asked 
me  to  do  it  officially. 

(Applause.) 

*  *  •  •  •  •  •  • 

Q.  Are  you  aware  of  the  number  of  nurses  who  are 
graduating  at  the  present  institution  of  Sibley  annually? 
A.  No,  I  do  not. 

Q.  You  are  the  Health  Officer  of  the  District  and 

278  one  of  your  duties  is  to  do  anything  that  you  can 
to  encourage  the  graduating  of  nurses,  is  it  not? 

A.  Yes,  I  stand  behind  that  proposition. 
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Q.  Are  yon  aware  of  the  fact  that  it  costs  Sibley  Me¬ 
morial  Hospital  approximately  $70,000  a  year  to  turn  out 
22  nurses?  A.  I  don’t  know  what  the  figures  are  but  I 
certainly  am  in  favor  of  the  training  of  nurses.  I  am  in 
favor  of  the  educational  program  but  I  am  afraid  that  ma¬ 
ture  deliberation  and  decision  as  to  what  benefits  the  people 
generally  most. 

•  ••••  ••• 

Q.  When  were  you  last  in  the  hospital  ?  A.  I  think  prob¬ 
ably  about  two  years  ago  visiting  some  patients. 

Q.  And  you  are  in  charge  of  the  supervision  of  the 
health  of  the  citizens  of  the  District  of  Columbia  and  it 
has  been  two  years  since  you  visited  that  hospital?  A. 

May  I  say  this,  that  my  Department  has  interest  in 
279  hospitals.  We  could  check  into  the  sanitation  of 
the  hospital.  We  do.  We  check  into  the  engineer¬ 
ing  of  the  hospitals  and  I  go  upon  occasion  when  it  is 
necessary.  I  think  I  shall  take  a  trip  down  there  in  the 
near  future. 

•  ••••••••• 


Q.  I  see,  but  you  have  had  no  need  to  go  personally. 
Now,  are  you  aware  of  the  fact  that  Rust  Hall  where  the 
nurses  now  live  is  a  building  that  was  erected  in  1903,  55 
years  ago?  A.  I  don’t  know  when  it  was  erected  but  I 
do  know  and  I  stated  at  the  very  beginning  that  our  hos¬ 
pitals  need  new  plants.  We  have  that  information  im¬ 
mediately  available.  I  will  stand  on  that  proposition  and 
we  will  go  along  with  it,  that  the  hospitals  down  in  the 
downtown  areas  need  new  plants  because  they  are  old  and 
many  of  them  are  firetraps  and  need  new  plants. 
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280  Q.  Are  you  aware  of  the  fact  that  the  main  hos¬ 
pital  building  generally  known  as  Robinson  Hall 
was  erected  40  years  ago?  A.  I  have  no  argument  about 
that.  I  agree  with  you  that  there  is  need  for  another  plant, 
a  new  plant. 

•  ####•*• 


283  Q.  Now  I  turn  to  monograph  published  by  the 
National  Capital  Park  and  Planning  Commission, 

Washington,  D.  C.,  entitled  “Monograph  No.  2,  June  1950,” 
under  the  overall  caption  of  “People  and  Land”,  with  a 
sub  heading  of  “A  Portion  of  the  Comprehensive  Plan 
for  the  National  Capital  and  Its  Environs.” 

And  I  particularly  refer  to  a  map  on  page  32  and  I  will 
ask  you  if  it  is  not  a  fact  that  this  location  of  Sibley  Hos¬ 
pital  is  one  of  the  most  highly  concentrated  populous  den¬ 
sity  areas  of  the  District  of  Columbia?  A.  It  is,  without 
doubt. 

Q.  Now,  is  it  not  also  a  fact  that  the  proposed 

284  location  on  the  grounds  of  the  American  University 
Hospital  is  in  the  least  dense  populous  section  of 

the  District  of  Columbia,  as  shown  by  this  plan?  A.  That 
is  right. 

Q.  Now,  is  it  not  also  a  fact  that  the  location  of  the 
Providence  Hospital  and  the  location  of  the  Soldiers  Home 
Hospital  are  in  areas  which  are  of  lesser  density  than  that 
of  the  present  location  of  the  Sibley  Hospital.  A.  It  is. 

•  •***••• 


Q.  Doctor,  from  the  standpoint  of  teaching  and  the 
training  of  nurses  and  doctors,  where  in  time  there  may 
be  a  medical  school,  is  it  desirable  to  have  a  hospital  on 
the  grounds  of  the  university  or  at  some  far  removed 
point?  A.  With  reference  to  that,  it  may  be  conceivable 
and  desirable — I  wouldn’t  argue  that — but  it  is  not  neces¬ 
sary. 
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•  •  * 


•  •  •  • 


285  My  own  feeling  is  that  and  I  wouldn’t  argue  that 
it  wouldn’t  be  all  right  to  go  across  the  street  for 
another  class,  but  so  far  as  the  necessity  for  it,  that  is 
not  necessary  for  higher  educational  purposes. 

Q.  If  not,  necessary,  it  is  highly  desirable,  is  it  not, 
doctor?  As  is  so  done  in  Georgetown’s  case?  A.  I  wouldn’t 
dare  answer  any  of  these  leading  questions  because  my 
mind  goes  back  to  the  hospital  and  its  proposed  location 
and  I  think  it  is  of  far  more  importance  and  so  far  as  the 
community  is  concerned,  the  community  planning  is  con¬ 
cerned  than  the  mere  giving  of  courses  which  leads  to  an 
academic  degree. 

*#•  +  •••• 


Q.  And  you  were  still  in  November  of  1952,  which  was  the 
month  in  which  this  Petition  was  filed,  in  November  1952 
and  I  emphasize  November,  you  were  carrying  as  the  cur¬ 
rent  proposal  of  Sibley  Memorial  Hospital  a  project  of  a 
successive  addition  of  four  buildings  over  on  North  Capitol 
Street,  weren’t  you?  A.  Those  are  the  plans  that  have 
been  given  to  us  by  the  hospital.  We  have  had  no 
286  plans  with  reference  to  the  proposal. 

Q.  Yes,  sir.  And  is  it  not  a  fact  that,  doctor,  that 
this  data  that  you  got  which  you  included  in  your  current 
report  was  given  to  you  approximately  four  years  ago? 
A.  Well,  it  has  been  carried  there.  That  has  been  the 
understanding  in  the  other  hospitals  of  carrying  out  their 
part  of  the  program.  Providence  is  going  out  and  others 
are  carrying  it  on  and  as  I  say,  this  is  a  very  new  recent 
development  and  I  don’t  see  how  our  department  can  be 
supposed  to  act  and  have  all  the  information  when  there 
are  many  controversial  points  on  the  matter  this  morning. 

Q.  What  I  want  to  point  out  to  you  is  that  Mr.  Wilkes 
here  has  been  emphasizing  the  fact  that  this  was  the  report 
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that  was  made  in  the  latter  half  of  1952  and  yon  now  say 
that  it  speaks  as  of  November.  Would  you  be  interested 
in  knowing  that  this  plan  was  abandoned  four  years  ago 
and  that  your  department  didn ’t  even  know  anything  about 
it?  A.  That  is  the  official  record  that  we  have  and  we  stand 
on  that.  I  mean  so  far  as  the  ground  that  is  made  avail¬ 
able  out  at  American  University.  That  is  a  very  recent 
development. 


(Applause.) 

MR.  WILKES:  May  it  please  the  Board,  I  have 
287  additional  signatures  to  the  petition  filed  herein 
which  have  just  been  turned  over  to  me  this  morning 
and  I  ask  that  they  be  incorporated  as  a  part  of  the  record. 

MR.  CROMELIN:  Mr.  Wilkes,  I  would  like  to  inquire 
are  these  signatures  which  were  just  acqu\red  by  passing 
these  loose  sheets  through  the  audience  this  morning? 

MR.  WILKES;  I  don’t  know.  Is  it  important  to  know? 

MR.  CROMELIN:  I  think  it  would  be  important  to 
know  just  who  the  people  are  who  are  here  who  signed 
such  papers.  I  thought  that,  I  know  that  you  circularized 
the  neighborhood  and  have  gone  from  house  to  house  and 
have  gotten  signatures  from  persons  who  are  living  there, 
but  it  seems  to  me  that  that  is  entirely  different  from  pass¬ 
ing  loose  sheets  around  an  audience  which  is  unidentified. 

MR.  WILKES:  We  offer  these  to  show  precisely  what 
in  writing  they  do  show'  and  if  anyone  is  questioned,  we 
shall  be  very  happy  to  call  the  individual  here  and  examine 
them  and  they  are  at  liberty  to  go  from  house  to  house  and 
make  inquiry  as  to  whether  the  people  have  actually  signed 
them,  but  I  am  sure  that  we  can  give  assurance  that  every 
signature  is  an  original  signature. 

•  ••••••• 
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289  COMMISSIONER  CAMALIER:  In  reference  to 

these  signatures,  gentlemen,  I  will  say  that  the 
Zoning  Commission  through  Mr.  Ashton,  will  check  off 
lot  and  square  number  to  obviate  the  necessity  of  cluttering 
the  record  with  duplications. 

•  ••••••• 


292  MR.  WILKES :  I  offer  in  evidence  a  copy  of 
Lust’s  Zoning  Use  Plat,  1951  which  is  the  latest 

one  published  and  ask  leave  to  have  photostated  and  re¬ 
produced  a  copy  of  the  area  immediately  contiguous  and 
including  the  American  University,  the  purpose  of  the  plat 
being  to  demonstrate  to  the  Commission  that  the  American 
University  property  projects  into  the  area  known  as  Spring 
Valley  and  the  specific  seven  acres  is  the  4 1  sore  thumb”  re¬ 
ferred  to  in  the  official  report  of  the  Advisory  Council. 

MR.  CROMELIN :  There  is  no  objection  to  the  introduc¬ 
tion  of  the  papers  providing  that  it  isn’t  conceded  that  it 
is  a  “sore  thumb”. 

•  •#•••*  • 

293  MR.  RATHBURN  (Recalled) 

•  ••••••• 

CROSS  EXAMINATION 
BY  MR,  CROMELIN: 

Q.  Mr.  Rathburn,  when  was  Spring  Valley  developed 
first  by  the  Miller  Company?  When  was  it  opened?  A.  I 
think  that  we  started  that  community,  purchased  the 
grounds  back  in  1925,  built  the  first  house  around  that 
time. 

Q.  Sometime  between  1925  and  1930  the  first  house  was 
built?  A.  Yes,  sir. 

•  ••••••• 
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294  MR.  WILKES:  I  should  also  like  to  offer  if  I 
may  at  this  time  a  copy  of  the  ‘Courier’,  being  South¬ 
east’s  only  community  weekly  newspaper  under  date  No¬ 
vember  21,  1952,  and  particularly  the  article  on  page  7 
thereof  under  the  heading  of  ‘  ‘  Randall  Citizens  for  South¬ 
east  Hospital.” 

MR.  CROMELIN :  Do  I  understand  that  under  this  pro¬ 
posed  tender  of  a  newspaper  dated  November  21,  1952, 
stating  that  the  Randall  Citizens  Association  desires  to 
have  a  hospital  in  Southeast  has  any  relevancy  to  this  pro¬ 
ceeding? 

MR.  WILKES:  Yes,  sir. 

MR.  CROMELIN:  I  will  continue  my  objection  and  I 
assume  that  it  will  be  admitted  under  the  practice  here  but 
I  cannot  see  any  possible  relevancy  as  to  what  Southeast 
needs. 

m'  *****  *  * 

295  MR.  WILKES :  Anything  additional  to  be  entered  ? 

GENERAL  PRENTISS :  Yes. 

MR.  WILKES:  Yes,  just  this,  I  tender  at  this  time  all 
of  the  exhibits  which  w*ere  identified  before  the  Board  at 
the  last  hearing  and  ask  that  they  be  incorporated  into 
the  record  in  this  case. 

•  ••••••#•* 

•  #  •  Dr.  Herbert  P.  Ramsey. 

Identification  of  Dr.  Herbert  P.  Ramsey  should  be 
299  only  as  a  practicing  physician  long  interested  in 
planning  of  hospital  locations  and  facilities  from 
the  standpoint  of  public  need. 

He  was  formerly  a  member  of  the  Board  of  Health  Se¬ 
curity,  and  Administrator  for  the  years  1939,  1940  and 
1941.  He  made  extensive  study  of  this  area  with  respect  to 
determining  overall  need  for  hospital  beds  in  the  metro- 
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politan  area  and  observation  of  population  trends  with 
the  hope  of  meeting  the  needs  of  the  expanding  population 
from  a  hospital  standpoint. 

Education : 

AB  degree  at  George  Washington. 

MD  degree  at  George  Washington. 

STATEMENT  OF  HERBERT  P.  RAMSEY 

My  only  interest  in  making  a  statement  to  the  Commis¬ 
sion  is  the  same  interest  which  I  have  had  for  the  last  fif¬ 
teen  years,  namely,  that  the  citizens  of  this  Metropolitan 
area  should  have  available  hospital  facilities  suitable  in 
kind  and  quality  and  located  where  they  could  be  of  the 
greatest  service  to  the  public.  In  recent  years  the  most 
active  spread  of  new  dwellings  and  apartments  has  been 
in  a  half  circle  starting  from  north  and  going  by  east  to 
south  ISO0,  both  within  the  District  of  Columbia  and  the 
adjacent  areas  in  Maryland  to  a  distance  of  five  to  fifteen 
miles  from  the  District  line  or  more. 

We  are  concerned  here  primarily  with  the  location  of 
hospitals  within  the  District  of  Columbia,  but  in  so 
300  doing  we  should  not  ignore  the  present  location  of 
hospitals  in  the  environs  of  the  District,  since  people 
in  seeking  hospitals  are  not  respectors  of  jurisdictional 
lines.  The  location  of  general  hospitals  in  the  District  of 
Columbia,  including  planned  location  of  the  new  Washing¬ 
ton  Medical  Center  and  Providence  Hospital  are  all  in¬ 
cluded  within  an  area  of  considerably  less  than  one-half  of 
the  present  boundaries  of  the  District  of  Columbia.  This 
excludes  Gallinger  Hospital  which  provides  primarily  for 
hospital  care  for  the  indigent.  Extension  of  this  area  to 
the  southwest  includes  Arlington  Hospital  in  the  same  gen¬ 
eral  group,  Suburban  Hospital  in  Bethesda  and  to  the 
north,  Washington  Sanitarium  and  Hospital  in  Takoma 
Park,  Maryland.  The  larger  half  of  the  District  of  Co¬ 
lumbia  lying  in  general  southeast  of  this  area  if  Sibley 
Hospital  is  taken  out  of  its  present  location  will  be  sup- 
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plied  only  by  three  reelatively  small  hospitals,  namely, 
Homeopathic  Hospital,  Casualty  and  Dr.  Hadley’s  Private 
Hospital  in  Anacostia.  The  great  growth  to  the  northeast 
will  be  very  largely  accommodated  by  the  new  locations  of 
the  Washington  Medical  Center  and  Providence  Hospital, 
plus  three  hospitals  over  the  line  in  Prince  Georges  County 
and  Leland  Memorial  Hospital  in  Riverdale  and  Prince 
Georges  Hospital  in  Cheverly.  Reference  to  the  location 
of  these  hospitals  will  show  that  there  is  a  probable  area 
in  southwest  and  southeast  and  northeast  Washing- 
301  ton  in  the  western  side  of  the  Anacostia  River  and 
almost  all  of  the  area  on  the  other  side  of  the  Ana¬ 
costia  River  which  will  not  be  located  within  three  miles  of 
any  general  hospital. 

Exceedingly  rapid  growth  has  been  taking  place  in  this 
part  of  the  District  of  Columbia  and  areas  beyond  the  Dis¬ 
trict  line  for  a  space  of  several  miles.  The  first  hospital 
encountered  in  that  direction  is  located  at  LaPlata,  Mary¬ 
land,  at  a  distance  of  about  forty  miles  from  Washington. 

From  my  point  of  view,  vrhich  is  only  one  of  hoping  for 
wise  Planning  in  hospital  location  with  respect  to  needs  of 
the  people,  I  would  have  to  be  shown  why  more  hospitals 
should  be  concentrated  in  the  area  first  before  mentioned 
to  the  continuing  neglect  of  the  larger  area  to  the  east  and 
couth  which  embraces  some  of  our  greatest  density  of 
population. 

I  cannot  agree  that  the  location  of  a  hospital  is  of  no 
particular  moment.  Among  the  factors  that  may  be  men¬ 
tioned  are  the  following: 

1.  Regional  locations  important  to  the  disposition  of 
emergency  cases  which  arise  on  our  streets  and  our  homes 
every  day. 

2.  In  the  event  of  a  major  disaster  such  as  occurred  at 
Union  Station  on  January  15th,  it  makes  possible  rapid 
ambulance  routing,  like  on  the  spokes  of  a  wheel  from 
the  point  of  disaster  to  have  hospitals  regionally  lo- 
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302  cated.  This  becomes  particularly  important  at  times 
of  day  when  traffic  congestion  is  present  and  it  al¬ 
most  always  seems  that  major  disasters  select  that  time  to 
happen. 

3.  From  a  standpoint  of  National  Emergency  and  Civi¬ 
lian  Defense,  it  is  completely  conceivable  that  a  large  sec¬ 
tion  of  the  city  could  be  wiped  out  without  warning  and 
from  this  standpoint  regional  placement  of  hospitals  is 
especially  important. 

4.  From  the  standpoint  of  the  average  patient,  at  times 
visitation  by  families  may  play  an  important  part  in  re¬ 
covery  and,  as  they  often  express  it  themselves,  conveni¬ 
ence  of  access  to  a  hospital  without  having  to  cross  through 
the  areas  of  densest  traffic  congestion  is  exceedingly  de¬ 
sirable  for  them. 

5.  A  large  number  of  physicians  who  have  offices  in  the 
area  under  discussion  serve  through  those  offices  chiefly 
those  people  who  have  easy  access  to  those  offices.  With 
the  loss  of  Providence  and  Sibley  in  this  area,  their  patients 
must  progressively  travel  greater  distances  to  hospitals 
or  seek  hospitals  on  the  Maryland  side,  of  which  the  near¬ 
est  is  Prince  Georges  County  Hospital  at  Cheverly. 

6.  Location  of  an  out-patient  department  in  a  hospital 
is  important  in  two  ways,  namely,  that  its  clinic  should  be 
readily  accessible  to  the  people  in  the  area  needing  it  and 

the  excellence  of  the  teaching  accomplished  in  those 

303  hospitals  will  be  directly  affected  by  the  availability 
of  teaching  material. 

Hospitals  already  located  in  the  western  part  of  the  Dis¬ 
trict  of  Columbia  are  suitably  located  for  the  access  of 
patients  on  the  Virginia  side  of  the  Potomac  River  who 
have  also  two  excellent  hospitals  available  on  that  side, 
Arlington  Hospital  and  Alexandria  Hospital. 

To  sum  up,  the  present  locations  of  hospitals  in  the 
Western  half  of  the  District  of  Columbia  and  in  Maryland 
and  Virginia  from  the  north  around  to  the  west  and  down 
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to  the  south  appear  adequate  to  the  needs  of  that  area 
strictly  from  the  standpoint  of  location.  In  respect  to  the 
sector  from  north  to  northeast,  the  need  appears  to  be  met 
also  from  a  standpoint  of  location  of  hospitals  now  in 
existence,  including  the  two  about  to  be  built  in  that  sector. 
When  these  things  have  been  accomplished,  the  area  from 
the  northeast  all  the  way  down  to  the  south  will  be  practi¬ 
cally  without  general  hospital  facilities  except  for  the 
Municipal  Hospital  for  the  indigent  and  it  appears  to  me 
that  someone  sould  be  interested  in  meeting  wisely  the 
overall  needs  of  this  Metropolitan  community.  A  develop¬ 
ment  of  a  new  hospital  in  the  east  of  Southeastern  Wash¬ 
ington  area  is  urgently  needed  and  will  result  in  a  develop¬ 
ment  of  a  hospital  service  area  for  both  patients  and  physi¬ 
cians  who  must  now  go  great  distances  for  these  facilities. 
304 

(Signed)  Herbert  P.  Kamsey,  M.D. 

January  16,  1953 

•  ••••••••« 

MR.  ANDREW  T.  ALTMAN :  I  represent  the  Equitable 
Life  Insurance  Company  and  I  wish  at  this  time  to  enter  the 
formal  opposition  of  the  Equitable  Life  Insurance  Com¬ 
pany  to  this  proposed  amendment  to  the  zoning  matter  and 
I  seek  leave  to  call  at  a  later  time  certain  witnesses  to  sup¬ 
port  my  opposition. 

•  ••••••••• 

MR.  CROMELIN : 

306  1  have  here  which  I  desire  to  submit  to  the  Com¬ 

mission  a  petition  which  has  been  signed  by  forty- 
seven  out  of  forty-nine  Methodist  preachers  of  the  Dis¬ 
trict  of  Columbia.  There  are  forty-nine  churches  within 
this  area.  We  refrained  from  asking  one  pastor  of  a 
church  because  of  the  close  proximity  of  his  church  to  the 
American  University  campus.  We  refrained  from  asking 
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him  to  sign.  And  we  have  one  other  who  felt,  and  asked 
that  he  be  excused  from  signing  for  personal  reasons. 

This  petition  says: 

“We,  the  undersigned,  all  being  pastors  of 
churches  within  the  Washington  District,  Balti¬ 
more  Conference  of  the  Methodist  Church,  which 
is  part  of  the  area  jurisdiction  of  Bishop  G.  Brom¬ 
ley  Oxnam,  do  hereby  petition  and  pray  the 

307  Zoning  Commission  of  the  District  of  Co¬ 
lumbia  not  to  change  the  zoning  of  the  cam¬ 
pus  of  the  American  University,  as  prayed  by  the 
petition  filed  by  the  members  of  the  Spring  Valley- 
Wesley  Heights  Citizens  Association  on  Novem¬ 
ber  24, 1952,  from  residentinal  “A”  to  residential 
“A  Restricted”,  the  effect  of  which  would  be  to 
prevent  the  erection  of  the  new  Sibley  Memorial 
Hospital  on  or  adjacent  to  said  campus  as  planned 
by  the  Board  of  Trustees  of  American  University 
and  the  Board  of  Trustees  of  Lucy  Webb  Hayes 
National  Training  School  for  Deaconeses  and 
Missionaries,  conducting  Sibley  Memorial  Hospital 
and  Lucy  Webb  Hayes  School  for  Nursing.  Both 
said  hospital  and  said  University  are  institutions 
of  the  Methodist  Church,  and  in  the  opinion  of  the 
undersigned,  there  is  every  good  reason  why  they 
should  be  located  together,  each  working  for  the 
advancement  of  the  other,  in  the  training  and 
Christian  education  of  students  enrolled  in  the  Col¬ 
lege  of  Liberal  Arts  and  the  School  of  Nursing  of 
said  University  and  of  the  proposed  Medical 
School  of  said  University.  We  believe  that  there 
is  much  need  for  a  hospital  on  the  proposed  new 

site  and  that  the  entire  outlying  northwest 

308  area  of  the  city  would  be  much  benefited  by 
the  erection  of  the  new  Sibley  Memorial 
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Hospital  on  the  proposed  site,  particularly  inas¬ 
much  as  six  hospitals,  including  Veterans*  Hos¬ 
pitals  and  four  non-profit  private  hospitals  are  , 

shortly  to  be  located  in  the  Soldiers’  Home-  Brook- 
land  area. 

“For  this  and  other  reasons,  we  earnestly  peti¬ 
tion  the  Zoning  Commission  of  the  District  of  Co¬ 
lumbia  not  to  amend  the  zoning  map  by  changing 
Parcel  22/42  (with  the  exception  of  a  portion 
thereof  described  in  said  petition)  from  residen¬ 
tial  ‘A’  area  to  residential  ‘A  Restricted 

And  as  I  stated,  practically  unanimously  all  have  been 
asked  with  these  exceptions,  one  who  has  not  been  asked, 
have  joined  in  a  common  plea  on  behalf  of  the  Methodist 
Church  of  the  District  of  Columbia  that  this  petition  be 
denied. 

Now  if  the  Commission  pleases,  I  shall  have  ready  for 
presentation  to  you — I  have  a  petition  with  a  large  num¬ 
ber  of  names  on  it,  there  are  approximately  5,000  members, 
women,  on  the  Womens  Guild  of  the  Sibley  Memorial  Hos¬ 
pital. 

The  president  of  that  group,  Mrs.  Yeager,  is  here  to¬ 
day,  and  later  on  during  the  day  we  will  present  to  you  a 
Resolution  which  these  women  in  meeting  assembled  only 
yesterday  passed  strenuously  objecting  to  the  grant- 
309  ing  of  the  prayers  of  this  Petition. 

•  ••••••••• 

MR.  EDWARD  COLLADAY:  I  have  this  telegram  to 
present,  addressed  to  me,  dated  at  Paducah,  Kentucky,  and 
Mrs.  Barkley  says  this:  i 


“As  trustee  of  the  American  University  most 
respectfully  request  Commissioners  to  reject  Peti- 


141 


tion  for  re-zoning  of  the  American  University,  a 
University  which  is  barred  from  building  student 
and  faculty  houses,  dining  halls,  and  other  essen¬ 
tial  facilities,  is  so  seriously  handicapped  that 
future  growth  and  progress  would  be  greatly 
limited.  Surely  the  presence  of  a  splendid 

310  university  in  the  midst  of  any  community 
would  bring  countless  benefits  to  the  citizens 

thereof  and  surely  no  small  group  should  be  per¬ 
mitted  to  obstruct  the  progress  of  an  institution 
such  as  ours,  which  would  be  the  inevitable  re¬ 
sult  if  this  Petition  is  approved.  The  University 
has  no  desire  to  harm  anybody  but  would  rather 
hope  that  those  who  now  seek  to  impede  our  ex¬ 
pansion  would  join  with  us  as  our  friends  in  work¬ 
ing  toward  the  future  development  of  American 
University  as  a  great  institution  of  the  type  sorely 
needed  in  the  District.  I  will  greatly  appreciate 
it  if  you  will  transmit  this  request  to  the  proper 
person  at  a  time  and  place  you  deem  appropriate. 

(Signed) 

Mrs.  Alben  W.  Barkley” 

MR.  CROMELIN:  Now,  if  the  Commission  please,  I 
should  like  to  place  in  the  record  a  copy  of  the  charter  of  the 
American  University,  the  original  charter  which  is  by  a 
special  act  of  the  Congress  of  the  United  States  which  was 
approved  on  February  24,  1893,  exactly  fifty  years  ago. 

I  call  to  the  attention  of  the  Commissioners  in  particu¬ 
lar,  the  object  clause  of  that  Certificate  of  Incorporation 
which  is: 

311  “Said  corporation  is  hereby  empowered 
to  establish  and  maintain  within  the  Dis¬ 
trict  of  Columbia  a  university  for  the  promotion  of 
education.  The  said  corporation  shall  have  power 
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to  grant  and  to  confer  diplomas  and  the  usual  col¬ 
lege  and  university  degrees  and  honorary  degrees 
and  also  such  other  powers  as  may  be  necessary 
fully  to  carry  out  and  execute  the  general  pur¬ 
poses  of  said  corporation  as  herein  appearing.’ ’ 

And  I  might  state  that  with  the  exception  of  two  special 
Acts  of  Congress  which  have  since  been  passed,  one  within 
the  last  year,  and  which  affect  only  the  number  of  trustees 
serving  on  the  Board  of  Trustees  of  the  American  Uni¬ 
versity,  that  special  Act  of  Congress  so  creating  the  Uni¬ 
versity  and  authorizing  its  establishment  and  mainten¬ 
ance  as  a  school  and  university  for  the  promotion  of  educa¬ 
tion  without  any  other  qualifications  is  still  in  full  force 
and  effect. 

•  ••••••••• 

316  4 ‘Dr.  John  M.  Orem,  Administrator 
Sibley  Hospital 

Washington,  D.  C. 

“Dear  Dr.  Orem: 

“Through  the  various  newspapers  of  the  Dis¬ 
trict,  we  have  read  of  the  opposition  to  the  zoning 
of  the  proposed  location  of  your  new  Sibley  Hos¬ 
pital.  The  Sisters  of  Charity  want  you  to  know 
how  disappointed  we  are  to  learn  of  this  disagree¬ 
ment. 

“We  want  you  to  know  that  you  will  have 

317  a  very  special  remembrance  in  our  prayers 
for  the  successful  completion  of  your  plan 

for  the  new  Sibley. 

“Asking  God  to  bless  you  and  your  work. 


“Respectfully, 
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Sister  Celeste 
Sisters  of  Charity 
Providence  Hospital” 

I  understand  she  is  the  head  of  Providence  Hospital. 
I  understand  that  the  good  Sister  is  ill  today  and  cannot 
be  here  today,  but  I  just  feel  that  in  view  of  all  of  the  dis¬ 
play  of  ill-will  that  has  been  shown  as  the  result  of  the 
filing  of  this  Petition  that  it  might  be  entirely  appropriate 
to  put  this  letter  in  the  record. 


BISHOP  G.  BROMLEY  OXNAM 
(Methodist  Bishop  of  the  Washington  Area) 


DIRECT  EXAMINATION 


320  I  was  assigned  as  Bishop  of  the  Washington  area 
but  recently  and  one  of  the  fundamental  reasons  for 

that  appointment  was  to  mobilize  the  support  of  the  entire 
church  for  the  American  University.  The  Methodist  Church 
has  been  deeply  interested  in  education  from  the  begin- 
ing.  The  Commission  may  not  know  that  there  are 

321  118  colleges  and  universities  related  to  the  Method¬ 
ist  Church  at  the  moment.  We  have  placed  $500,- 

000,000  into  these  institutions  and  I  am  referring  to  such 
institutions  as  Duke,  Southern  California,  Northwestern, 
Boston,  Emory,  schools  of  that  standing.  And  among  the 
nine  universities  is  one  called  the  American  University. 
The  other  universities  have  had  a  supporting  constituency 
which  has  made  possible  putting  millions  of  dollars  behind 
them.  The  American  University  located  here  in  the  Dis- 
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trict  of  Columbia  has  been  something  of  an  orphan.  The 
church  is  determined  now  to  put  the  necessary  support 
back  of  this  institution  to  make  it  one  of  the  great  institu¬ 
tions  of  higher  education  in  this  nation.  We  believe  it  ap¬ 
propriate  to  have  a  great  Protestant  institution  in  this 
capital  city.  As  evidence  for  what  I  am  saying,  may  I 
state  that  the  Council  of  Bishops,  which  is  the  executive 
body  of  the  entire  church,  and  one  of  the  small  committees 
of  w’hich  I  happen  to  be  the  chairman  of,  and  we  went  to  the 
general  conference  which  is  the  supreme  legislative  body 
of  the  church,  and  secured  for  the  next  four  years  $100,000 
a  year  for  the  current  budget  of  the  institution,  and  that  is 
merely  a  token,  but  it  evidences  a  real  interest,  I  think. 
This  happens  to  be  the  interest  on  $3,000,000, 1  believe.. 

We  are  planning  to  put  very  substantial  funds  back  of 
this  institution. 

We  have  also  required  the  institution  to  place  its 
322  title,  the  title  to  the  institution,  in  the  church,  so  that 
there  will  never  be  any  divorce  of  the  institution  and 
the  church,  and  that  the  funds  that  we  put  in  will  remain 
in  a  great  religious  institution. 

In  addition  to  that,  the  Board  of  Trustees  and  any  char¬ 
ter  changes  must  be  approved  by  the  Board  of  Education  of 
the  church.  In  other  words,  when  I  say  the  church  is  back 
of  this  institution,  I  am  stating  what  I  believe  to  be  the 
facts.  v 

May  I  state  to  the  Commission  too  that  there  is  a  great 
denominational  interest  in  this  matter.  By  that  I  mean 
the  other  communities.  There  has  been  discussion  in  the 
National  Council  of  Churches  of  the  possibility  of  a  num¬ 
ber  of  churches  joining  in  the  support  of  the  American  Uni¬ 
versity.  It  has  seemed  wiser  in  those  discussions  to  have 
one  church  responsible  and  the  others  collaborate  in  sup¬ 
port.  I  think  that  is  wise  procedure,  but  there  is  wide  in¬ 
terest. 
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Just  quickly,  and  I  know  you  are  all  under  pressure  of 
time,  gentlemen,  and  I  shall  not  speak  long,  but  we  have 
already  discussed  with  the  president  of  the  University  and 
we  hope  to  announce  in  the  very  near  future  a  School  of 
international  service.  We  are  of  the  opinion  that  we  must 
do,  under  our  auspices,  what  is  being  so  appropriately  done 
at  Georgetown  in  the  School  of  Foreign  Service,  that  which 
is  being  done  under  the  leadership  of  Father  Walsh. 

323  We  believe  that  we  should  be  contributing  competent 
men  and  women  to  the  foreign  service  of  this  coun¬ 
try  grounded  in  Christian  principles.  We  are  of  the  opin¬ 
ion  that  these  people  are  likely  to  be  the  real  bulwark  in 
an  hour  when  real  freedom  is  in  jeopardy.  We  wish  to  do 
that. 

I  believe  that  within  the  reasonable  future  a  great  school 
of  theology  will  be  located  upon  this  campus.  We  wish 
religion  to  be  at  its  center. 

We  are  to  establish  a  school  of  nursing.  These  are  mat¬ 
ters  that  are  before  us  and  I  trust  that,  within  a  year  or 
two,  we  will  see  the  culmination  of  these  plans. 

Now,  the  matter  of  the  hospital.  A  school  of  nursing,  we 
believe,  to  be  conducted  efficiently  needs  a  hospital  nearby. 
We  are  of  the  opinion  this  hospital  will  make  a  substantial 
contribution  to  the  educational  life  of  the  institution  in 
providing  the  means  for  the  proper  training  of  these  young 
women. 

Again,  you  will  note  from  the  beginning,  this  has  been 
called  a  university,  not  a  college.  There  may  come  a  time 
when  we  will  wish  to  establish  a  school  of  medicine  upon 
this  campus.  We  will  of  course  need  a  good  hospital  in  the 
event  that  is  done. 

Here  is  the  time  to  build  this  hospital.  There  are  the 
funds.  There  is  the  proper  location.  And  we  are  of  the 
opinion  it  should  be  done. 

324  Now  I  say,  gentlemen,  that  in  long  range  planning, 
as  I  have  just  come  into  this  area,  I  have  been  the 
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least  bit  surprised  to  find  that  there  is  any  question  as  to 
the  continuance  of  what  we  understood  to  be  the  rights  in 
relation  to  that  campus.  I  have  been  planning  in  terms 
such  as  I  have  been  outlining  to  you  and  the  University 
too,  and  this  comes  as  something  of  a  suprise  to  us,  the 
hearing  that  is  now  before  you. 

One  word  more  concerning  the  hospital  and  before  I  men¬ 
tion  that,  may  I  say  that  in  some  communities  we  are  now 
finding  similar  opposition  to  building  of  a  church.  Peti¬ 
tions  are  coming  in  objecting  to  the  building  of  a  church 
on  the  ground  that  realty  values  will  decline  if  a  church 
comes  into  the  community.  If  you  will  me  explain  an 
opinion,  I  am  not  of  the  opinion  that  if  you  take  the  church 
out  of  the  community  there  won’t  be  value  of  any  kind  in 
that  community  and  we  here  in  this  proposal  are  not  think¬ 
ing  just  in  Methodist  terms.  We  are  not  sectarian.  Stud¬ 
ents  of  every  church  will  be  welcome  and  of  no  church  to 
this  campus. 

The  service  of  Methodist  hospitals  and  we  have  seventy- 
one  of  them,  I  think  we  served  about  1,171,000  people  last 
year — we  have  never  asked  whether  those  people  are  Jews 
or  Roman  Catholics  or  Protestants  or  of  no  faith.  We  are 
serving  people  in  the  name  of  religion  as  we  hope,  effec¬ 
tively. 

325-326  Now  a  word  concerning  the  hospital.  Person¬ 
ally,  gentlemen,  I  am  of  the  opinion  that  when 
that  hospital  is  built  and  there  is  proper  landscaping  built 
in  an  architecture  of  a  satisfying  style,  that  our  friends  in 
the  community  will  believe  that  instead  of  depreciating 
values  it  has  actually  enhanced  them.  I  have  served  on  a 
number  of  hospital  boards  and  I  have  read  the  testimony 
since  my  return  and  I  have  been  a  little  surprised  at  this 
picture  of  shrieking  ambulances  and  a  procession  of  drunks 
making  their  way  to  the  hospital.  I  don’t  know  hospitals 
like  that.  I  served  on  the  board  of  Deaconess  Hospital  in 
Boston,  Massachusetts,  nearby,  upon  the  board  in  Indian- 
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apolis,  upon  the  board  in  Brooklyn,  in  Los  Angeles,  and  I 
always  thought  that  a  hospital  zone  was  about  as  quiet  a 
zone  as  you  can  find.  In  fact,  there  are  usually  signs 
which  are  usually  put  up,  “Quiet,  Hospital  Zone”.  I  sim¬ 
ply  cannot  understand  this  picture. 

Now  I  may  be  wrong,  gentlemen,  but  as  I  say,  it  seems 
to  me  I  do  not  know  and  I  may  be  wrong,  but  I  am  of  the 
opinion  that  a  similar  objection  would  be  raised  by  the 
neighbors  there  if  we  were  to  build  a  great  new  science 
building.  It  would  seem  to  me  that  if  there  were  to  be  a 
dormitory  built  with  the  same  cubic  footage,  the  same 
ground  plan,  that  there  would  be  the  same  kind  of  object¬ 
ion  raised,  and  personally  I  am  of  the  opinion — 
327  General  Prentiss:  Please  keep  quiet  and  let  the 
Bishop  testify. 

The  Witness:  Personally  I  am  of  the  opinion  that  the 
funds  of  this  institution  are  involved  in  this  particular 
matter.  We  are  ready  now.  I  know  the  past  history.  We 
are  ready  now  to  mobilize  the  support  of  the  great  church, 
approximately  ten  million  numbers  with  a  constituency  of 
considerably  more  than  that.  The  entire  church  and  other 
churches  will  be  cooperating  with  us  in  building  into  this 
great  capital  city  an  institution  of  higher  learning  that  we 
believe  will  be  a  matter  of  pride  and  of  service  to  the  com¬ 
munity. 


CROSS-EXAMINATION 
By  Mr.  Wilkes: 

Q.  Bishop  Oxnam,  could  you  tell  us  what  the  plan  is  to 
integrate  the  hospital  and  the  nurses  home  into  the  en¬ 
larged  university  operation?  A.  I  believe  the  president  of 
the  University  can  give  you  a  better  answer  when  he  is 
upon  the  stand. 
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A  school  of  nursing,  calls  for  complete  integration  if  you 
have  a  school  of  nursing  and  these  young  ladies  are  to  re¬ 
ceive  the  academic  degree  and  the  registered  nurse  certifi¬ 
cate  within  the  period  of  four  years,  there  must  of 

328  necessity  be  the  closeness  of  integration  in  the  mat¬ 
ter  of  curriculum  and  in  the  matter  of  their  actual 

service  in  the  hospital. 

Q.  Is  it  your  thought  then  that  that  part  of  the  hospital 
operation,  as  planned,  which  constitutes  a  nurses’  building, 
would  be  a  part  of  the  American  University  in  its  enlarged 
planning?  A.  Personally,  Mr.  Wilkes,  I  think,  as  a  Bishop 
of  all  our  institutions  as  being  a  part  of  the  church,  if  you 
are  dealing  technically  with  the  corporate  relationship, 
you  will  have  to  ask  that  of  those  who  are  better  qualified 
than  I  am.  I  think  that  this  entire  matter  as  a  unit  and 
taking  the  case  of  the  school  of  theology — suppose  it  should 
happen  to  be  the  Westminister  School  of  Theology  now  lo¬ 
cated  at  Westminister  and  it  was  brought  to  the  campus — 
whether  it  would  be  wiser  to  continue  the  present  corpora¬ 
tion  which  is  known  as  the  Westminister  Theological  Semi¬ 
nary  and  work  out  some  arrangement  in  the  matter  of  de¬ 
grees  with  the  American  University,  that  is  a  matter  to  be 
decided. 

Now,  as  to  the  relationship  here  with  the  hospital  and 
the  institution,  I  take  it  we  will  work  it  out  in  the  terms 
of  the  best  service  we  can  to  the  people  involved. 

Q.  And  that  will  be  under  your  general  jurisdiction  as 
long  as  you  are  the  Bishop  of  this  area,  will  it  not?  A.  Yes, 
that  is  correct  with  this  exception ;  within  the  Method- 

329  ist  Church  we  seek  to  have  democratic  decisions  and 
decentralized  control.  We  believe  the  closer  we  can 

keep  our  institution  to  the  people,  the  wiser. 

Therefore,  a  Bishop  does  not  have  the  privilege  of  say¬ 
ing  what  may  or  may  not  be.  He  serves  upon  boards  and 
must,  through  proper  presentation  of  the  facts,  convince 
responsible  boards.  I  can  say  yes,  if  you  understand  it 
that  way,  sir. 
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Q.  Well  then,  Bishop,  as  you  suggest,  disregarding  com¬ 
pletely  the  matter  of  legal  or  corporate  entity,  and  dealing 
with  the  matter  only  of  the  use  to  which  the  campus  proper 
is  going  to  be  put,  it  is  your  plan  to  integrate  into  the 
American  University  planning  first  a  hospital,  along  with 
it  a  nurses ’  home  and  then  perhaps  eventually  a  medical 
school  in  addition  to  the  other  projects  such  as  the  planned 
theological  school.  Is  that  in  general  correct,  sir?  A.  Look¬ 
ing  down  the  years,  I  hope  there  may  some  day  be  a  great 
medical  school;  A  hospital  will  be  an  essential  to  that.  The 
school  of  nursing  is  the  immediate  project.  The  others 
that  I  have  outlined  to  you,  the  school  of  international  serv¬ 
ice,  the  school  of  theology,  I  would  hope  would  be  realized 
within  two  or  three  years  at  the  most.  We  plan  to  move  in 
force  upon  this  matter.  I  don't  know  whether  I  quite  an¬ 
swered  your  question  or  not,  sir. 

Q.  May  I  ask  you  this  along  a  different  line;  in  your 
varied  experiences,  how  much  of  that  time,  either  as  a 
young  man  in  preparing  for  the  ministry  or  as  a 
330  minister,  have  you  actually  resided  in  Washington, 
D.  C.?  A.  I  took  up  residence  in  Washington,  D.  C., 
I  take  it  legally  when  I  was  appointed  here  in  June.  I 
moved  here  actually  in  August.  That  is  all  of  the  residence 
I  have  had.  I  have  visited  Washington,  of  course,  many 
times  through  the  years  as  an  American  and  coming  here 
upon  various  missions. 

Q.  And  that  would  be  in  August  of  1952?  A.  October, 
I’m  sorry. 

Q.  October  1952.  That  is  when  you  actually  moved  into 
Washington.  A.  That  is  correct. 

Q.  may  I  ask  you  whether  or  not  you  are  acquainted 
with  the  plans  which  Mr.  Cromelin  was  good  enough  to 
give  us  access  to  last  week,  being  the  plans  of  Mr.  Juste- 
ment’s  firm  in  relation  to  the  proposed  hospital  and  nurses’ 
home?  A.  I  was  elected  a  member  of  the  Board  of  Trustees 
January  10th,  and  I  have  had  the  privilege  of  attending 
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meetings  prior  to  that  since  coming  here.  These  plans  have 
been  upon  the  table  from  time  to  time  and  I  have  seen 
them,  particularly  the  plans  that  have  to  do  with  the  alloca¬ 
tion  of  the  seven  acres  or  so  for  the  hospital. 

Q.  Have  you  made  a  study  of  them  for  the  purpose  of 
determining  to  what  extent  in  the  overall  planning  the 
seven  acres,  plus  the  roadway,  are  actually  available 
331  to  not  get  into  the  way  of  other  operations  of  the 
American  University?  A.  It  is  my  opinion,  and  it 
is  solely  an  opinion,  and  you  will  wish  to  have  the  president 
of  the  University  and  Mr.  Justement,  I  take  it,  to  testify 
here,  but  it  is  my  opinion  that  what  we  are  planning  there 
will  not  affect  the  University  and  its  activities. 

•  •••#**••• 


REDIRECT  EXAMINATION 
By  Mr.  Cromelin: 

Q.  There  is  just  one  further  question  I  wish  to  ask  you, 
Bishop,  and  that  is  whether  or  not  you  are  eligible  for  re¬ 
tirement  and  whether  or  not  you  refused  to  accept  retire¬ 
ment  because  of  the  charge  that  you  felt  was  yours  to  ful¬ 
fill  in  connection  with  the  American  University  develop¬ 
ment? 

Mr.  Wilkes:  That  has  already  been  answered. 

Mr.  Cromelin:  What  did  you  say? 

Mr.  Wilkes:  You  stated  it  and  he  agreed. 

The  Witness :  The  answer  is  that  legislation  was  passed 
at  the  last  General  Council  meeting  to  make  it  possible  for 
me  to  retire  four  years  hence  coming  here  to  a  new  field 
and  in  the  church  it  is  generally  assumed  that  a  man  serves 
eight  years  and  I  suppose  I  am  in  for  it,  and  if  we  can  get 
get  this  done  I  am  happily  in  for  it. 

*••••••••« 


LOUIS  JUSTEMENT  (Architect) 
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DIRECT  EXAMINATION 
By  Mr.  Cromelin: 


333  Q.  Now  Mr.  Justement,  at  the  request  of  the  presi¬ 
dent  of  the  Sibley  Memorial  Hospital,  have  you, 

throughout  some  years,  been  considering  the  plans  for  a 
new  Sibley  Memorial  Hospital  here  in  Washington?  A.  I 
have. 

Q.  And  over  how  many  years  have  your  studies  pursued? 
A.  Since  1944  in  the  beginning  on  the  old  site. 

Q.  Have  you  had  occasion  to  consider  the  location  of  the 
new  Sibley  Memorial  Hospital  on  the  campus  of  the  Ameri¬ 
can  University?  A.  Yes  I  have. 

Q.  In  that  connection,  and  as  the  result  of  the  studies 
which  you  made,  have  you  had  occasion  to  prepare  certain 
plans  of  a  proposed  new  Sibley  Memorial  Hospital  on  the 
campus  site?  A.  I  have. 

Q.  Now,  will  you  take  over  please,  sir,  and  tell  the  Com¬ 
mission  in  your  own  way  just  what  you  know  about  this 
entire  proposition?  A.  I  will.  Well,  Mr.  Chairman,  mem¬ 
bers  of  the  Commission,  I  have  listened  to  a  day  and  a  half 
of  testimony  on  the  part  of  the  petitioners  with  a  growing 
feeling  of  amazement  concerning  the  incredible  amount  of 
ill  feeling  that  has  been  engendered  by  this  case.  I  shall 
make  every  effort,  therefore,  to  present  my  statement 

334  without  animosity  and  to  develop  the  facts  as  clear¬ 
ly  and  accurately  as  I  can  by  means  of  maps,  dia¬ 
grams  and  drawings. 

I  will  begin  this  statement  by  considering  the  general 
problem  of  where  a  hospital  should  be  located.  It  has  been 
suggested  by  more  than  one  witness  that  the  present  loca¬ 
tion  of  Sibley  Hospital  on  North  Capitol  Street  was  a  good 
one  from  the  point  of  view  of  service  to  the  community  and 
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that  it  should  be  retained.  This  was  indeed  the  first  solu¬ 
tion  that  was  considered  by  Dr.  Orem  and  the  Sibley  Hos¬ 
pital  Board  and  I  prepared  a  plan  in  September  1944  for 
the  progressive  and  complete  rebuilding  of  Sibley  Hos¬ 
pital  on  its  present  site  over  a  period  of  years.  Let  me 
add  at  once  that  this  solution  was  not  adopted  because  it 
was  thought  to  be  the  best  plan  but  merely  because  it  was 
the  only  plan  which  appeared,  at  that  time,  to  be  feasible 
from  the  point  of  view  of  practical  financing.  Although 
plans  were  completed  for  a  nurses’  home,  as  the  first  unit 
of  the  proposed  reconstruction,  this  building  vras  not  built 
because  of  the  uncertain  building  conditions  following  the 
war.  The  reconstruction  project  as  a  whole  was  revived  in 
January  1952  when  the  prospect  of  Federal  assistance  be¬ 
came  imminent.  Additional  sketches  were  made  for  the 
purpose  of  exploring  the  practicability  of  the  first  wing  of 
a  hospital  building  on  the  Pierce  Street  frontage.  It  is  a 
possible  solution  but  one  which  would  involve  many 
335  compromises  in  planning,  delay  the  ultimate  comple¬ 
tion  of  the  hospital  for  many  years,  and  perhaps  re¬ 
sult  in  the  loss  of  any  Federal  assistance  for  any  building 
beyond  the  first  unit  of  reconstruction.  Furthermore,  de¬ 
spite  statements  which  have  been  made  to  you  by  previous 
witnesses,  the  present  location  of  Sibley  Hospital  is  not 
desirable  from  the  point  of  view  of  those  who  should  count 
most :  The  patients  who  will  be  cared  for  in  the  new  build¬ 
ings. 

I.  Hospital  Location  in  Relation  to  the  City  Plan  and 
Zoning. 

The  present  location  of  Sibley  Hospital  is  in  one  of  the 
worst  slum  areas  in  Washington,  it  is  within  two  blocks 
of  one  of  the  nation’s  busiest  railroad  terminals,  it  is  on 
a  street  having  streetcars,  its  surrounding  are  depressing 
and  the  view  from  the  patients’  rooms  is  about  as  depres¬ 
sing  as  any  to  be  found  in  Washington.  The  adjoining 
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property  in  the  block  is  improved  with  a  small  apartment 
building  and  row-houses,  many  of  the  latter  being  in  sepa¬ 
rate  ownerships.  Additional  land  acquisition,  even  if  ade¬ 
quate  funds  were  available  for  the  purpose,  would  be  a 
most  difficult  and  time-consuming  problem.  The  land  area 
which  is  now  owned  by  Sibley  totals  only  3.06  acres ;  a  350 
bed  hospital  in  this  location  would  therefore  be  provided 
with  only  nine-tenths  acre  per  100  beds. 

I  believe  that  Dr.  Orem  and  the  Board  of  Sibley 

336  have  shown  excellent  judgment  in  deciding  to  build 
on  an  entirely  new  site,  following  in  this  respect  the 

pattern  set  by  George  Washington,  Georgetown  and  Provid¬ 
ence  Hospitals  and  the  proposed  Hospital  Center  to  replace 
Emergency,  Garfield  and  Episcopal.  Once  this  decision  is 
accepted  the  next  question  becomes:  Where  should  we 
build? 

(Opponents,  Exhibit  No.  1,  a  map,  marked 
for  identification) 

By  Mr.  Cromelin: 

Q.  Please  describe  Exhibit  No.  1.  A.  Now,  if  we  ap¬ 
proach  this  thing  scientifically  as  we  plan  to  do,  suppose 
we  begin  by  looking  at  Exhibit  No.  1  which  you  will  see 
before  you,  which  is  a  map  of  the  city,  showing  the  resi¬ 
dence  of  every  patient  of  Sibley  Hospital  during  the  month 
of  November,  1952.  And  we  have  separated  that  into  four 
or  five  principal  groups  of  patients.  That  is  the  ones  liv¬ 
ing  in  the  Northwest,  in  the  Northeast,  in  the  Southeast,  in 
Prince  Georges  County,  Montgomery  County,  in  Arlington 
County  and  in  Southwest  Washington.  Now,  a  glance  at 
that  map  is  sufficient  to  show  that  Sibley  Hospital,  located 
in  the  center  of  the  city,  that  little  black  spot  which  was 
pointed  to,  serves  the  entire  metropolitan  area  of  Wash¬ 
ington.  Sibley  Hospital’s  present  patients  don’t  come 
from  the  immediate  environs  or  from  the  Northeast 

337  area  of  Washington.  They  come  from  the  whole  City 

of  Washington.  ..  .. 
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Now,  note  furthermore  that  two  of  the  greatest  concen¬ 
tration  of  patients,  the  ones  in  Northeast  and  the  ones  in 
Prince  Georges  County,  are  going  to  be  directly  in  line  of 
travel,  I  mean  that  the  new  Providence  Hospital  and  the 
new  Medical  Center  will  be  in  the  line  of  travel  for  patients 
coming  from  that  area.  It  is  only  logical  that  if  you  at¬ 
tach  any  importance  to  the  theory  that  patients  should  be 
served  by  hospitals  which  are  closest  to  them,  those  patients 
should  be  lost  to  Sibley,  two  of  the  largest  groups  that  we 
have. 

On  the  other  hand,  in  the  Northwest  section,  as  we  will 
show  presently,  there  is  a  gap  between  the  location  of  any 
hospitals  and,  will  you  point  to  the  location  of  Sibley  Hos¬ 
pital,  the  proposed  Sibley  Hospital,  rather,  you  will  see 
that  that  location  is  remote  from  Providence  and  Muni¬ 
cipal  Center,  the  hospital  center,  and  that  it  is  some  dist¬ 
ance  from  Georgetown  Hospital,  so  that  it  serves  a  differ¬ 
ent  area  and  it  is  one  which  vre  will  show  in  a  moment  is  so 
closely  related  to  the  city  as  a  whole  that  it  can  serve  as 
a  hospital  within  the  metropolitan  area. 

Now  one  further  statement,  it  has  been  suggested  at 
times  that  we  should  go  Southeast  and  the  biggest  con¬ 
centration  of  area  and  population  Southeast  of  course  would 
be  across  the  Anacostia  River.  We  do  not  think  that  that 
is  the  proper  location  a  hospital  that  is  serving  the  metro¬ 
politan  area  should  have.  It  would  be  fine  for  a  new 
338  neighborhood  hospital,  a  small  hospital  for  that 
neighborhood.  But,  for  a  hospital  whose  present 
patients  and  established  customs  are  based  on  serving  the 
metropolitan  area,  we  believe  it  would  be  fatal  to  go  east 
of  Anacostia  or  south  of  the  Potomac.  We  must  stay  in 
the  area  between  those  two  rivers. 

So  much  for  the  general  idea  of  locations. 

This  map  does  not  furnish  any  conclusive  support  for 
any  location,  but  it  certainly  does  not  indicate  any  need  for 
staying  in  the  vicinity  of  North  Capitol  Street.  In  fact,  it 


i 


shows  that  the  North  Capitol  Street  location  may  he  a 
very  difficult  one  to  maintain  when  the  new  Providence  and 
Medical  Center  have  been  built. 

(Opponents’  Exhibit  No.  2,  Highway  Map, 
marked  for  identification.) 

The  Witness:  Suppose  we  now  look  at  Exhibit  No.  2, 
which  is  a  D.  C.  highway  map  showing  the  present  and 
proposed  location  of  every  hospital  in  the  District  of  Co¬ 
lumbia.  You  will  note  that  George  Washington  Hospital 
is  located  near  George  Washington  University,  George¬ 
town  Hospital  is  on  the  Georgetown  campus,  Freedman’s 
Hospital  is  on  the  Howard  campus  and  the  proposed  Prov¬ 
idence  Hospital  is  on  the  property  owned  by  the  Catholic 
Sisters’  College,  near  Catholic  University. 

The  American  University  is  still  a  young  insti- 
339  tution  and  it  seems  premature  to  state,  as  some  wit¬ 
nesses  have,  that  it  will  never  be  able  to  finance  a 
medical  school.  It  would  seem  only  fair  to  allow  the  Uni¬ 
versity,  and  not  its  critics,  to  decide  this  question  when  the 
time  comes.  It  cannot  be  denied,  however,  that  Sibley  Hos¬ 
pital  now  provides  a  training  school  for  nurses.  While  it 
would,  of  course,  be  perfectly  possible  for  the  student  nur¬ 
ses  to  go  across  town  to  take  certain  courses  at  the  Uni¬ 
versity,  it  would  seem  to  be  more  convenient  for  them  to 
walk  across  the  campus.  From  the  point  of  view  of  the 
hospital,  the  nurses’  training  school  and  the  University, 
it  seems  just  as  logical  a  solution  as,  let  us  say,  the  plac¬ 
ing  of  Providence  Hospital  on  the  campus  of  the  Catholic 
Sisters’  College. 

Mr.  Earle  Draper  was  introduced  to  you  as  an  expert  in 
city  planning  and  zoning  and  he  made  the  statement  that 
“it  is  almost  criminal  to  attempt  such  a  location  as  Ameri¬ 
can  University  for  Sibley  Hospital”.  I  have  known  Mr. 
Draper  for  a  great  many  years  and  I  believe  that  my 
knowledge  of  urban  planning  and  zoning  is  at  least  equal  to 
his.  I  have  written  a  book  on  city  planning  and  for  several 
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years  I  served  as  chairman  of  the  national  committee  on 
urban  planning  of  the  American  Institute  of  Architects.  I 
must  confess  that  I  was  amazed  at  Mr.  Draper’s  state¬ 
ment  and,  after  the  hearing  on  January  5,  I  asked  him  if 
he  had  made  any  effort  to  study  possible  locations  as 

340  to  where  we  might  place  a  hospital  in  the  District  of 
Columbia.  He  said  that  he  had  not.  I  have  made 
such  a  study  and  I  will  discuss  it  in  a  moment.  The 

statistics  which  Mr.  Draper  gave  you  concerning  acreage 
required  per  100  hospital  beds  were  based  on  data  con¬ 
cerning  hospitals  which  are  not  remotely  comparable  to  the 
proposed  Sibley  Hospital.  If  we  confine  ourselves  to  local 
examples  comparable  to  the  proposed  Sibley  Hospital,  we 
shall  use  only  the  data  for  the  new  Georgetown  Hospital, 
the  proposed  Providence  Hospital,  and  the  proposed  Medi¬ 
cal  Center.  These  are  as  follows : 

Providence,  as  proposed,  3.4  acres  per  100  beds. 

Medical  Center,  as  proposed,  based  on  the  latest  avail¬ 
able  information  and  on  the  ultimate  capacity  of  1200  beds, 
3.6  acres  per  100  beds. 

Sibley,  2.3  acres  per  100  beds. 

The  figures  for  Georgetown  are  not  available  because 
the  hospital  building  is  located  on  the  campus,  without  de¬ 
finite  boundary  lines. 

It  cannot  be  said  that  the  8  acre  site  provided  for  Sibley 
Hospital  is  liberal.  On  the  other  hand,  the  site  is  adequate, 
as  will  be  shown  conclusively  by  later  exhibits.  The  2.3 
acres  which  it  provides  per  100  beds  is  sheer  luxury  com¬ 
pared  with  the  land  available  in  the  present  location  where 
we  only  have  nine  tenths  acre  per  100  beds,  and  some  of  our 
critics  are  perfectly  willing  to  let  it  stay  at  its 

341  present  location  with  nine  tenths  of  an  acre  per  100 
beds,  although  they  say  that  we  should  have  more 

than  eight  acres  out  where  we  propose  to  go.  For  the  pur¬ 
pose  of  finding  our  hypothetical  site  let  me  assume,  there¬ 
fore,  that  it  must  contain  a  minimum  of  7  acres. 
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Our  problem  now  becomes  one  of  finding  a  site,  in  one 
ownership,  of  not  less  than  7  acres  at  a  price  which  is  not 
excessive,  in  an  area  which  offers  pleasant  surroundings 
and  good  orientation,  and  one  which  is  satisfactorily  zoned. 
That  is  a  tall  order,  as  you  will  see.  We  begin  by  consult¬ 
ing  the  zoning  regulations  and  we  find  on  page  3  that  we 
cannot  erect  a  hospital  in  Residental  A  restricted,  Residen¬ 
tial  A  semi-restricted  and  Residential  B  restricted,  but  that 
we  can  erect  a  hospital  in  Residential  A,  B,  C  and  D  areas. 
We  note,  furthermore,  that  there  is  not  a  single  qualifying 
footnote  adding  to  or  deducting  from  the  authority  given 
in  the  table.  We  now  look  at  the  official  plat  book  which 
contains  the  zoning  maps  and  we  make  a  record  of  every 
single  piece  of  property  that  is  in  one  ownership  and  that 
contains  more  than  7  acres.  We  must  make  one  more  quali¬ 
fication  :  All  so-called  ‘ 1  strip  zoning”  to  a  depth  of  100  feet 
along  major  thoroughfares  is  unavailable  because  the  hos¬ 
pital  site  should  have  a  minimum  depth  of  at  least  300  feet, 
regardless  of  its  length.  Let  us  now  locate  all  the  prop¬ 
erties  in  the  entire  District  of  Columbia  north  of  Florida 
Avenue  and  west  of  the  Anacostia  River  that  corn- 
342  ply  with  the  requirements  set  forth  above,  entirely 
regardless  of  price  or  availability. 

That  is  the  exhibit  which  I  will  ask  you  to  look  at  now, 
which  we  have  labeled  Exhibit  3. 

,  (Opponents  ’  Exhibit  No.  3,  a  map,  marked  for 
identification.) 

The  Witness:  Most  of  the  sites  can  be  checked  off  very 
quickly.  The  one  at  the  top  is  owned  by  Catholic  Univer¬ 
sity.  I  believe  you  will  agree  that  it  is  unlikely  that  we 
could  buy  from  them,  but  even  if  we  could,  it  would  cer¬ 
tainly  be  the  wrong  location  because  it  is  between  the  Pro¬ 
vidence  Hospital  and  the  new  Medical  Center.  So  that  it  is 
Obviously  about  the  worst  location  on  the  part  of  a  hos¬ 
pital  location  that  we  can  find.  So,  let  us  pass  that  one  up. 
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Now  we  have  to  go  clean  across  the  city  to  find  another 
one.  I  wish  to  emphasize  this  is  every  single  tract  with 
more  than  7  acres  which  is  properly  zoned  for  a  hospital. 
We  come  to  the  next  little  dot  which  is  next  to  Wisconsin 
Avenue.  We  have  reason  to  believe  that  it  would  be  very 
difficult,  if  not  impossible,  to  buy  it.  I  don’t  want  to  go 
into  the  details  of  it  except  that  it  is  probably  difficult  to 
buy. 

Let  us  go  near  the  District  line.  There  is,  on  the  other 
side  of  Spring  Valley,  is  a  large  tract  zoned  “A”  area. 

We  could  go  there.  That  is  owned  by  the  Miller 
343  Brothers.  Now,  even  if  the  Miller  Brothers  were 
willing  to  give  us  that  piece  of  property,  a  most  un¬ 
likely  contingency  to  be  sure,  can  you  imagine  that  we 
would  be  any  better  off?  It  is  simply  on  the  other  side  of 
Spring  Valley  and  it  would  have  exactly  the  same  opposi¬ 
tion  from  Spring  Valley  that  we  have  on  American  Uni¬ 
versity.  So  that  all  that  we  would  be  doing  -would  be  chang¬ 
ing  the  center  of  incidence  of  the  loudest  cries  of  anguish, 
the  number  of  cries  of  anguish  would  be  just  as  great. 

Now,  let  us  go  next  to  American  University,  the  next 
spot.  You  will  see  that.  You  recognize  that.  That  is  the 
one  we  are  talking  about.  We  go  across  the  street  and  we 
have  the  Glover  properties.  There,  if  we  went  to  select  the 
Glover  property  portion  of  it,  we  would  be  exciting  the 
opposition,  presumbly,  of  the  residents  of  Wesley  Heights. 
So,  let  us  pass  that  one  and  then  there  remains  one  little 
spot  which  is  not  even  in  one  ownership,  but  I  am  giving 
you  the  benefit  of  every  doubt,  the  benefit  of  every  possible 
deal  that  you  might  imagine  in  assembling  properties,  the 
southern  extremities  of  two  large  sites  which  are  improved 
on  the  northern  extremity  by  the  Westchester  Apartments. 

Now,  if  we  could  make  a  deal  and  assemble  those  two,  we 
could  get  a  site  of  seven  acres  or  more  there.  But  there  are 
many  reasons,  too  technical  to  go  into,  why  it  would  not  be 
a  satisfactory  site  for  a  hospital.  Now,  we  have  ex- 
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344  amined  every,  single  site  that  is  satisfactory  for  a 
hospital  today.  Where  are  all  these  sites  that  we 

could  go  to,  that  we  should  go  to?  That  is  what  I  would 
like  to  know.  . 

Before  we  leave  this  general  question  of  city  planning  I 
want  to  call  your  attention  to  the  fact  that  the  location 
of  Sibley  Hospital  on  the  American  University  campus, 
besides  being  ideal  from  the  point  of  view  of  the  present 
Nurses’  Training  School,  is  perfect  from  the  point  of  view 
of  accessibility  to  the  population  of  the  entire  metropolitan 
area  and  the  many  doctors’  offices  in  downtown  Washing¬ 
ton.  It  is  in  a  quiet  area  with  a  superb  view  to  the  south 
and  near  but  not  on  the  intersection  of  the  city’s  only  cir¬ 
cumferential  highway  with  one  of  its  most  important 
radials.  Now,  that  is  the  Fort  Drive  and  the  only  real  cir¬ 
cumferential  in  the  entire  city.  You  will  see  we  are  within 
a  half  a  block  of  it  and  we  are  within  a  block  of  Massa¬ 
chusetts  Avenue.  There  is  no  other  hospital  location,  exist¬ 
ing  or  proposed,  that  is  in  as  strategic  location  as  that  one, 
from  the  point  of  view  of  getting  quickly  to  any  place  in 
the  city,  the  nearest  one  to  it  is  Providence.  It  is  a  loca¬ 
tion  which,  from  the  point  of  view  of  the  hospital,  is  as 
fine  as  any  in  the  entire  city. 

You  will  note  that  this  map  does  not  indicate  that  the 
property  of  the  Catholic  Sisters,  College  is  available  as 
a  site  for  a  hospital.  When  this  site  didn’t  show  up 

345  on  my  map  as  being  in  the  A,  B,  C  or  ,D  area,  I 
checked  on  the  zoning  and  found  it  to  be  “A”  semi- 

restricted.  Now  page  3  of  the  Zoning  Regulations,  under 
the  column  headed  “Hospitals”  says  very  clearly,  defi¬ 
nitely  and  without  the  qualification  of  any  footnote  that 
hospitals  may  not  be  erected  in  the  “A”  semi-restricted 
area.  It  is  true  that  four  columns  to  the  right,  in  this  same 
tabulation,  we  find  that  “philanthropic  or  eleemosynary 
institutions”  may  be  erected  in  the  “A”  semi-restricted 
area  if  permission  is  granted  by  the  Board  of  Zoning  Ad¬ 
justment.  I  visited  the  site  of  the  proposed  Providence 
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Hospital  and  I  found  that  the  following  sign  is  prominently 
displayed  on  this  site : 

“Site  of  New  Providence  Hospital. 

“Pursuant  to  authority  granted  by  the  Board  of 
Zoning  Adjustment,  a  modem  general  hospital 
with  nurses  ’  home  and  appurtenant  buildings  will 
be  erected  on  this  site  by  Providence  Hospital  in 
the  near  future.” 

I  have  cited  these  regulations  in  detail  because  I  believe 
a  careful  reading  will  show  that  they  could  just  as  readily 
have  been  interpreted  against  Providence  Hospital — in¬ 
deed,  normally,  where  there  is  a  specific  heading  in  a  series 
of  headings,  the  specific  heading  has  a  validity  which  sup¬ 
ersedes  the  validity  of  a  general  heading  with  which  it  may 
appear  to  be  in  conflict: 

346  I  wish  to  make  it  quite  clear  that  I  have  no  quarrel 
with  the  decision  of  the  Board  of  Zoning  Adjustment. 
I  believe  that  the  site  of  the  new  Providence  Hospital  is  an 
excellent  one  and  I  am  very  happy  that  the  Board  of  Zon¬ 
ing  Adjustment  saw  fit  to  resolve  a  conflict  in  the  regula¬ 
tions  in  favor  of  Providence  Hospital  and  to  give  it  the 
benefit  of  every  possible  doubt. 

Now  as  I  said,  these  regulations  might  have  been  inter¬ 
preted  against  Providence  Hospital,  but  that  there  was  a 
question  of  doubt  and  the  doubt  was  resolved  in  favor  of 
Providence  Hospital.  I  am  glad  that  the  Board  of  Zoning 
Adjustment  did  so.  I  think  it  is  an  excellent  location  for 
Providence  Hospital.  It  couldn’t  be  improved  upon  as  a 
location  and  the  Board  was  certainly  wise  in  granting  the 
decision,  that  is  the  Board  of  Zoning  Adjustment  Further¬ 
more,  this  case  is  cited  purely  as  a  legal  technicality  and 
certainly  without  the  slightest  desire  of  saying  that  be¬ 
cause  there  is  any  or  because  of  any  animosity  of  any  kind 
toward  Providence  Hospital.  On  the  contrary,  the  rela- 
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tions,  as  have  been  shown,  are  most  cordial  between 
the  two  institutions  and  my  own  relations  with  the  archi¬ 
tects  of  Providence  Hospital  are  most  friendly.  If  I 
though  that  there  was  the  most  remote  danger  that  we  were 
injuring  Providence  Hospital,  I  wouldn’t  even  mention  this 
.  instance,  helpful  as  it  is  to  our  case.  But  that  case 

347  has  been  decided,  and  decided  correctly.  All  I  ask 
is  that  since  it  has  been  decided  and  since  it  is  a 

precedent,  that  it  be  considered  as  an  element  in  our  case. 
Because,  I  believe,  that  in  view  of  the  approval  which  the 
Board  of  Zoning  Adjustment  has  given  to  Providence  Hos¬ 
pital  for  building  in  the  “A”  semi-restricted  area,  it  would 
be  difficult  to  believe  that  the  Zoning  Commission  could, 
within  a  few  months,  take  away  from  Sibley  Hospital,  the 
right  to  build  which  the  present  “A”  building  provides  un¬ 
equivocally  and  beyond  a  possible  challenge  for  the  site  that 
is  purchased  from  the  American  University. 

I  have  discussed  all  the  sites  which  are  located  in  the  Dis¬ 
trict  of  Columbia  that  qualify  as  to  size  and  present  zoning 
for  the  construction  of  the  hospital  of  350  beds  as  of  today. 

The  fact  that  a  piece  of  property  is  now  colored  in  red 
on  this  map,  Exhibit  3,  however,  does  not  mean  that  Sibley 
Hospital  can  shift  to  it  in  case  the  petition  is  granted.  In 
the  first  place,  Sibley  Hospital  must  find  the  money  to  buy 
it — in  addition  to  raising  its  share  of  the  cost  of  construc¬ 
tion  over  and  above  the  Federal  grant  This  may  or  may 
not  be  an  insuperable  obstacle,  depending  upon  the  price  of 
the  land  and  many  other  factors.  But  let  us  suppose  that 
it  is  possible  to  buy  another  site.  As  a  result  of  the  highly 
publicized  denunciation  of  Sibley  Hospital  by  the 

348  angry  citizens  of  Spring  Valley,  the  citizens  of  al¬ 
most  any  other  neighborhood  are  apt  to  make  it  an 

issue  of  social  prestige  and  to  claim  that  they  have  just  as 
much  right  to  be  protected  against  a  hospital  as  the  wealthy 
residents  of  Spring  Valley.  What  is  to  prevent  them  from 
filing  a  petition  to  change  the  zoning  of  the  new  site!  What 
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would  the  Zoning  Commission  say  to  them?  Could  it  pos¬ 
sibly  say  “No”  when  it  has  said  “Yes”  to  the  citizens  of 
Spring  Valley?  A  stand  must  be  made  sometime  against 
the  assertion  of  excessive  rights  on  the  parts  of  neigbor- 
hood  groups ;  the  longer  that  stand  is  postponed  the  more 
difficult  it  will  become. 

There  remains  the  possibility  that  the  Board  of  Sibley 
Hospital,  discouraged  at  the  opposition  it  has  met  would, 
in  the  event  the  petition  is  granted,  resume  the  project 
at  the  North  Capitol  Street  location;  it  might  even  abandon 
any  new  construction  in  spite  of  the  inducements  offered  by 
the  prospect  of  Federal  aid.  Is  the  indefinite  continuance 
of  the  shabby  buildings  on  North  Capitol  Street  to  be  the 
end  result  of  the  approval  of  this  petition? 

At  this  point  I  could,  if  I  wanted  to,  match  the  careless 
and  exaggerated  language  of  Earle  Draper  and  say  that 
it  would  be  “criminal”  to  prevent  Sibley  Hospital  from 
carrying  out  its  plans  for  the  construction  of  a  new  hos¬ 
pital  ;  that  if  there  were  a  major  fire  in  the  old  build- 
349  ings  the  deaths  could  be  in  some  degree  chargeable 
to  the  signers  of  this  petition.  I  shall  merely  point 
out  that  it  is  very  difficult,  if  not  impossible,  to  give  build¬ 
ings  as  old  as  the  present  Sibley  Hospital  buildings  the 
protection  which  is  achieved  as  a  matter  of  course  when  a 
new  building  is  constructed.  As  for  Mr.  Draper,  I  shall 
merely  state  that,  whatever  his  general  qualifications  may 
be,  he  has  not  made  a  sufficient  study  of  the  issues  in  this 
case.  Moreover,  the  premises  upon  which  he  bases  his  con¬ 
clusions  are  mistaken.  His  testimony  in  this  case  should 
carry  no  weight  with  your  Commission. 

Before  finishing  with  Mr.  Draper,  however,  I  would  like 
to  comment  on  one  or  two  of  his  statements.  At  the  be¬ 
ginning  of  his  testimony  he  says,  and  I  quote : 

“In  an  area  such  as  this,  where  the  pattern  is 
fixed,  where  the  development  has  gone  apace  for 
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many,  many  years,  there  is  another  factor  which 
must  be  considered,  and  that  is  the  protection  of 
established,  and  legitimate,  land  uses.” 

Precisely,  Mr.  Draper ;  there  is  nothing  wrong  with  the 
words  you  have  used  but  only  with  the  inference.  The'  de¬ 
velopment  of  the  American  University  has  gone  apace  for 
many,  many  years  before  a  single  house  was  built  in  Spring 
Valley  and  American  University  is  entitled  to  the  protec¬ 
tion  of  zoning. 

350  At  the  end  of  his  statement,  Mr.  Draper  says: 

“One  of  the  main  things  that  disturbs  me  about 
such  a  proposal  of  such  a  building  in  such  a  resi¬ 
dential  neighborhood  is  that  invariably  and  con¬ 
clusively  it  sets  in  motion  forces  which  will  lead 
to  further  requests  for  changes  in  land  use  in  that 
area.  This  would  gradually  and  steadily  bring 
about  deterioration  of  a  residential  neighbor- 


Again,  the  inference  is  that  requests  for  commercial  zon¬ 
ing,  etc.,  will  be  made  as  a  result  of  the  hospital  being  built 
Now  I  would  like  to  say  that  the  existing  small  commercial 
area  at  45th  and  Macomb  Streets  is  more  than  adequate 
for  any  small  stores  that  could  conceivably  serve  the  hos¬ 
pital  and  that  it  is  conveniently  located.  The  need  for  any 
local  stores  from  the  point  of  view  of  the  hospital  is  in¬ 
significant  and  we  would  be  just  as  well  satisfied  if  there 
were  no  stores  within  a  radius  of  two  miles.  A  hospital  is 
not  a  commercial  enterprise  and  it  is  not  an  objectionable 
type  of  land  use  unless  it  is  planned  without  regard  to  the 
legitimate  interests  of  adjoining  property  owners.  We  will 
show  you,  by  means  of  subsequent  exhibits,  that  every  ef¬ 
fort  has  been  made  and  will  be  made  to  safeguard  the  prop¬ 
erty  values  of  the  adjoining  owners. 
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I  believe  that  I  have  said  enough  to  prove,  beyond 

351  any  reasonable  doubt,  that  a  site  on  American  Uni¬ 
versity  is  a  very  desirable  one  from  the  point  of 

view  of  the  patients  who  are  to  occupy  the  hospital ;  further¬ 
more,  that  it  is  the  only  immediate  means  available  to 
Sibley  Hospital  for  the  rebuilding  of  its  plant  in  its  en¬ 
tirety. 

II.  Traffic: 

Earle  Draper  has  mentioned  the  “objectionable  type  of 
traffic  which  would  raise  havoc  with  minor  streets’ ’  and 
Charles  M.  Upham  has  spoken  of  a  “bad  and  dangerous 
entrance  on  University  Avenue.”  It  is  quite  obvious  that 
their  testimony  on  this  score  is  based  entirely  on  the  mis¬ 
taken  assumption  that  we  would  have  one  or  more  entrances 
on  University  Avenue.  When  advised  of  the  fact  that  the 
only  entrance  to  Sibley  will  be  from  the  Nebraska  Avenue 
side,  Mr.  Draper  states  lamely  that  there  will  still  be  traffic 
coming  down  49th  Street  from  Massachusetts  Avenue  in 
Maryland  and  Mr.  Upham  states  that  the  added  traffic  load 
from  the  hospital  will  be  too  much  for  Nebraska  Avenue. 

Let  us  look  at  the  map  for  a  moment :  I  believe  we  may 
state  with  perfect  assurance  that  any  one  driving  down 
Massachusetts  Avenue  from  the  west  would  find  it  far 
easier  to  continue  to  Ward  Circle,  make  a  right  turn  at 
Nebraska  Avenue,  another  right  turn  at  Rockwood  Park¬ 
way  and  a  right  turn  into  the  Sibley  driveway.  So  much 
for  Mr.  Draper. 

The  contention  of  Mr.  Upham  is  curious:  First 

352  we  are  told  that  University  Avenue  and  Glenbrook 
Road  are  inadequate  as  to  street  width,  character  of 

paving,  etc.,  and  when  it  is  shown  that  the  approach  will  be 
entirely  from  the  Nebraska  Avenue  side  we  are  told  that 
this  thoroughfare  is  too  important  and  presently  loaded 
with  traffic.  What  sort  of  street  must  we  find  that  will  be 
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neither  too  big  nor  too  small  but  will  be  just  right  as  an  ap¬ 
proach  to  the  hospital! 

(Opponents’  Exhibit  No.  4,  a  map,  marked  for 
identification.) 

The  Witness:  I  submit  Exhibit  4,  which  is  a  map  of 
American  University  and  its  environs ;  that  map  will  permit 
us  to  follow  traffic  movements  a  little  better  than  the  small 
scale  map.  I  shall  first  discuss  very  briefly  an  overlay  map 
showing  future  projected  improvements  of  Nebraska  Ave¬ 
nue,  which  will  be  made  as  a  part  of  a  road  system  known 
as  the  Fort  Drive,  a  most  important  circumferential  which 
will  tie  in  with  a  crossing  of  the  Potomac  River.  When  this 
road  has  been  completed  and  the  bridge  built  across  the 
Potomac,  the  volume  of  traffic  on  Nebraska  Avenue  will  be 
so  great  that  the  hospital  traffic  will  be  a  mere  drop  in  the 
bucket.  You  will  note  the  center  parking  strip  proposed 
in  this  thoroughfare  and  the  parallel  access  road  on  the 
east  side  of  Nebraska  Avenue.  It  is  quite  obvious  that 
many  adjustments  will  be  required  in  connection  with 
353  a  project  of  this  magnitude;  ths  traffic  generated  by 
the  proposed  Sibley  Hospital  will  be  a  simple  prob¬ 
lem  to  solve  in  comparison  with  the  overall  planning  of  this 
thoroughfare. 

And  while  I  am  on  that  subject,  something  will  be  said 
no  doubt  about  a  left  hand  turn  off  Nebraska  Avenue,  that 
there  has  to  be  left  hand  turn  at  some  point  there  into 
American  University.  Now  I  think  we  are  not  going  to 
scrap  American  University.  The  traffic  load  into  American 
University  is  going  to  be  a  serious  one,  and  since  we  have 
to  solve  that  anyhow,  there  has  to  be  a  way  of  getting  across 
Nebraska  Avenue  and  once  you  are  on  the  American  Uni¬ 
versity  side,  you  are  on  the  right  hand  side  of  the  street 
and  you  have  only  700  feet  more  to  go  to  Sibley. 

Let  us  now  remove  this  overlay  from  the  map,  however, 
and  deal  with  Nebraska  Avenue  traffic  as  it  exists  today. 
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Now  we  see  pictured  the  entire  campus  and  the  hospital 
area  has  been  left  in  white  because  we  have  later  maps 
showing  that  in  a  larger  scale.  That  map  has  been  pre¬ 
pared  in  vivid  color  so  that  it  would  read  at  a  distance,  and 
it  has  been  prepared  from  a  site  plan  prepared  by  Mr. 
Goodman  for  the  University,  prepared  some  time  ago  and 
is  as  of  this  moment  the  accepted,  adopted  long  range  plan 
for  the  University.  The  buildings  that  are  shown  in  orange 
are  projected  buildings  and  the  buildings  that  are  shown 
in  dark  brown  are  the  existing  permanent  buildings. 

354  You  will  note  that  it  is  easy  for  cars  to  approach 
the  hospital  from  Massachusetts  Avenue,  New  Mexi¬ 
co  Avenue,  Foxhall  Road  and  Nebraska  Avenue,  but  that 
traffic  to  the  hospital  from  north,  south,  east  and  west  ul¬ 
timately  ends  up  at  the  corner  of  Nebraska  Avenue  and 
Rockwood  Parkway.  So  let  us  look  at  a  large  scale  map 
of  this  intersection  as  shown  on  Exhibit  5. 

(Opponents’  Exhibit  No.  5,  a  map,  marked  for 
identification.) 

The  Witness :  It  will  be  seen  that  cars  approaching  the 
hospital  from  the  north  will  have  two  easy  right  turns  out 
of  Nebraska  Avenue.  Cars  approaching  from  the  south 
would  normally  make  a  left  turn  at  Nebraska  Avenue  and 
Rockwood  Parkway.  Cars  leaving  the  hospital  going  south 
would  cross  Rockwood  Parkway  and  turn  right  into  Ne¬ 
braska  Avenue ;  if  they  were  going  north  they  would  cross 
Nebraska  Avenue  and  continue  on  Newark  Street  to  45th 
Street,  and  then  turn  north  to  merge  easily  into  Nebraska 
Avenue  traffic;  if  they  were  going  east  they  would  simply 
continue  on  Newark  Street  to  New  Mexico  Avenue. 

I  call  attention  to  the  fact  that  in  no  case  would  it  be 
necessary  or  convenient  for  a  motorist  to  go  into  any  part 
of  Spring  Valley  in  order  to  go  to  or  from  the  hospital. 

The  present  location  of  the  Sibley  patients  as  indicated 
by  Exhibit  2  shows  that  the  most  convenient  ap- 

355  proach  for  most  of  these  patients  would  be  from  the 
north.  Now  it  is  evident  from  the  map  that  the  path  of 


167 


the  school  children  does  not  cross  the  automobile  traffic  ap- 

*  proaching  from  or  returning  to  the  north  or  going  east  re- 
,  gardless  of  its  point  of  origin.  Some  crossing  of  school 

lanes  wil  be  required  with  respect  to  the  small  portion  of 
the  traffic  on  the  part  of  Sibley  patients  originating  from 
the  south,  but  this  traffic  can  be  handled  in  a  safe  and  or- 

*  derly  manner  as  indicated. 

But,  to  guard  against  the  possibility  that  a  motorist 
1  doesn’t  go  in  this  particular  area  and  do  the  most  conven¬ 
ient  thing,  you  could  put  a  sign  at  the  exit  from  Sibley  Hos- 
I  pital  which  would  prohibit  a  right  hand  turn  into  Rockwood 
Parkway.  With  the  right  hand  turn  prohibited  into  Rock- 
wood  Parkway,  there  would  be  no  difference  at  all  in  the 
l  situation  with  respect  to  the  hazards  to  school  children,  as 
I  was  mentioned  in  the  previous  testimony. 

Now,  concerning  the  traffic  flow,  the  traffic  coming  to  the 
\  hospital  and  to  the  south,  now  let  us  suppose  that  a  car 
wants  to  go  to  the  east ;  they  would  cross  Nebraska  Avenue 
and  proceed  on  Newark  Street  and  down  New  Mexico  Ave¬ 
nue.  Or,  suppose  a  car  wants  to  go  north.  Then  it  would 
►  go  the  same  way  to  45th  Street,  turn  north  and  merge  easily 
into  the  Nebraska  Avenue  northbound  traffic.  Now,  the 
green  lines  on  that  diagram  represent  the  paths 
354  taken  by  the  school  children  to  Sunday  school,  I 

*  mean  first  to  the  public  school,  the  Horace  Mann 
school,  and  you  will  note  that  those  children  do  not  cross 
any  line  of  traffic  entering  Sibley  Hospital,  and  the  hazard 
to  them  is  the  same  as  it  is  now  with  the  normal  traffic.  They 

l  have  to  cross  Nebraska  Avenue  and  it  has  to  be  a  guarded 

^  crossing  anyway.  Now,  those  who  are  going  to  Sunday 

school  will,  in  addition  to  that,  have  to  cross  Newark  Street 

*  and  you  might  say  that  they  are  crossing  a  line  of  traffic 
there  that  we  will  show  in  a  moment  that  the  traffic  on  Sun¬ 
day  morning  is  so  light  as  to  be  ridiculously  negligible.  I 
am  talking  of  the  hospital  traffic.  The  other  traffic  to  the 

A  Sunday  school,  or  to  the  church,  rather,  is  there  anyway. 


168 


We  can’t  do  anything  about  that,  But,  the  traffic  to  the 
hospital,  according  to  a  definite  count  that  we  have  taken 
of  a  similar  institution,  that  is,  Georgetown  Hospital  for 
three  and  one  half  hours  on  a  Sunday  morning,  indicates 
an  average  car  once  every  two  minutes  on  Sunday  morning. 
Now,  that  is  not  a  traffic  hazard. 

Just  how  much  traffic  will  the  hospital  generate  f  I  have 
gone  to  the  trouble  of  stationing  two  of  my  draftsmen  at 
the  entrance  to  Georgetown  Hospital  from  eight  ami.  to 
ten  p.m.  on  an  ordinary  week  day,  and  from  nine  a.m.  to 
twelve  thirty  p.m.  on  Sunday.  We  selected  Georgetown  be¬ 
cause  it  has  a  capacity  of  350  beds  and  it  is  in  a  location  as 
nearly  comparable  to  American  University  as  any 
357  existing  hospital  in  Washington.  Two  men  were 
stationed  at  the  hospital  site  at  all  times  during  this 
count.  The  results  of  this  survey  show  that  the  number 
of  vehicles  going  to  the  hospital,  including  cars  parked  in 
the  street,  was  as  follows : 


Weekday 

Sunday 

8 :00  a.m.  to 

9 :00  a.m.  to 

10:00  p.m. 

12:30  p.m. 

Taxicabs 

169 

14 

Passenger  cars 

898 

101 

Trucks 

72 

6 

Ambulances,  private 

6 

Total 

1145 

121 

I  have  secured  from  the  Highway  Department  a  traffic 
count  for  Nebraska  Avenue  between  Massachusetts  Avenue 
and  Foxhall  Road  which  was  made  this  week;  this  infor¬ 
mation  is  indicated  both  numerically  and  graphically  on 
Exhibit  5. 
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The  more  heavily  shaded  area  at  the  bottom  shows  the 
added  vehicular  traffic  based  on  our  actual  count,  hour  by 
hour,  at  Georgetown.  It  will  be  seen  that  the  peak  traffic 
hour  for  the  hospital  does  not  coincide  with  the  peak  traffic 
hour  for  Nebraska  Avenue.  The  peak  traffic  of  the  hos¬ 
pital  can  be  added  to  the  Nebraska  Avenue  traffic  and  the 
total  is  still  less  than  the  peak  hour  traffic  at  Nebraska  Ave¬ 
nue  without  any  hospital  traffic. 

358  I  ask  you  in  all  fairness,  is  the  addition  of  that 
little  bit  of  brown  traffic  at  the  bottom  of  that  chart 

being  considered  as  a  serious  argument  as  an  increase  in 
the  traffic  load?  Now,  let  me  say  that  that  is  very  vast 
understatement  of  the  traffic  at  present  because  as  time 
goes  on  at  Sibley  Hospital,  it  will  not  increase  its  size,  its 
ultimate  capacity  is  350  beds.  That  is  what  it  is  planned 
for  and  there  won’t  be  any  more.  The  traffic  to  it  will  not 
increase. 

But  the  traffic  on  Nebraska  Avenue  may  be  three,  four, 
five,  ten  times  as  much  as  that  in  the  future.  There  has 
been  an  enormous  increase  in  the  figures  on  Nebraska  Ave¬ 
nue  just  within  the  last  five  years.  What  it  could  be  with¬ 
in  ten  or  twenty  years  I  will  leave  to  your  imagination. 
Let  us  confine  ourselves  now  to  the  present.  As  of  the 
present  consideration,  I  say  that  the  argument  of  traffic  is 
just  so  much  bunk. 

Furthermore,  you  will  note  that  the  peak  of  the  traffic, 
our  traffic  does  not  occur  at  the  time  that  the  peak  traffic 
conditions  on  Nebraska  Avenue  occur. 

Many  witnesses  have  spoken  about  the  conflict  between 
the  traffic  to  and  from  the  hospital  and  the  traffic  to  and 
from  Metropolitan  Church  on  Sunday  morning.  If  we  con¬ 
sult  the  figures  on  Sunday  morning  traffic  to  and  from 
Georgetown  Hospital,  however,  we  find  that  this  is 

359  precisely  the  time  when  traffic  to  the  hospital  would 
be  very  light.  The  121  cars  noted  from  9:00  a.m.  to 

12 :30  p.m.  at  Georgetown  Hospital  are  equivalent  to  one 
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car  every  two  minutes.  Surely  this  small  amount  of  traffic 
is  not  sufficient  to  be  a  serious  objection. 

Before  I  leave  this  question  of  traffic,  let  me  observe 
again  that,  although  the  buildings  of  the  proposed  Sibley 
Hospital  will  be  close  to  Spring  Valley,  the  entrance  to 
the  hospital  is  at  the  edge  of  but  not  in  Spring  Valley.  In 
this  respect  the  situation  is  considerably  better  than  that 
of  the  proposed  Providence  Hospital  at  12th  and  Varnum 
where  almost  all  the  traffic  to  and  from  the  hospital  will 
have  to  go  through  the  ordinary  streets  of  a  purely  resi¬ 
dential  community.  Surely  it  cannot  be  claimed  that  the 
safety  of  pedestrians  in  Spring  Valley  and  Wesley  Heights 
is  a  more  important  consideration  than  the  safety  of 
pedestrians  in  Brookland. 

III.  The  Site  Plan  and  Building  Plans  for  Sibley  Hos¬ 
pital. 

It  has  been  said  that  we  would  not  find  it  practicable  to 
plan  the  building  without  service  entrances  from  University 
Avenue  and  that  we  would  not  have  sufficient  land  for 
parking  without  acquiring  additional  acreage.  I  believe 
those  who  said  that  have  underestimated  our  ability  as 
architects.  Let  us  look  at  a  site  plan  of  the  pro- 
360  posed  hospital,  Exhibit  6,  and  see  if  this  is  true. 

(Opponents’  Exhibit  No.  6,  site  plan,  marked 
for  identification.) 

The  Witness :  This  site  plan  is  carefully  drawn  to  scale 
on  the  basis  of  complete  preliminary  plans  for  the  hospital 
building.  We  know  that,  while  there  may  be  changes  in 
some  of  the  detailed  plan  requirements,  the  total  volume 
of  the  building  as  we  have  planned  it  is  adequate  and  the 
various  functions  required  are  in  proper  relationship  to 
each  other. 

With  respect  to  entrance:  It  will  be  seen  that  all  ve¬ 
hicles,  both  trucks  and  passenger  cars,  will  use  the  main 
entrance  driveway  leading  to  the  hospital  property.  After 
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passing  through  the  entrance  gateway  the  passenger  cars 
will  continue  through  to  the  entrance  court  unless  they  de¬ 
sire  to  go  directly  to  the  large  parking  area  north  of  the 
Nurses’  Training  School.  Trucks  will  be  required  to  make 
a  right  turn  into  the  large  circular  roadway  that  surrounds 
the  parking  area  and  leads  to  the  service  entrances. 

Near  its  end  the  service  roadway  divides  into  a  two  level 
road,  the  lower  one  of  which  leads  to  the  basement  area 
containing  boiler  room  and  maintenance  spaces.  There 
will  be  very  few  trucks  which  will  need  to  take  this  lower 
road;  nevertheless,  to  screen  them  from  the  neighborhood 
we  propose  a  tall  and  dense  evergreen  hedge  on  the 
361  west  side  of  this  roadway.  The  upper  level  of  the 
service  road  will  be  used  by  the  delivery  trucks  that 
bring  supplies  to  the  kitchens  and  storerooms  on  the  ground 
floor  level.  Ambulances  will  also  use  this  road  since  it 
leads  to  the  ambulance  entrance.  These  will  generally  be 
private  ambulances,  however,  since  Sibley  Hospital  does 
not  operate  as  an  emergency  hospital  and  does  not  have  an 
ambulance.  The  area  between  the  upper  and  lower  service 
roadway  levels  will  be  heavily  planted  in  order  to  make 
these  service  entrances  as  inconspicious  as  possible  from 
the  point  of  view  of  the  residences  to  the  west. 

Parking  has  been  planned  for  200  cars,  although  the 
amount  of  parking  can  be  increased  to  350  cars  should  this 
be  required.  Our  survey  of  conditions  at  Georgetown  indi¬ 
cate  that  there  is  a  great  deal  of  parking  in  the  streets  be¬ 
cause  there  is  only  parking  space  for  65  cars  and  this  park¬ 
ing  is  largely  reserved  for  the  staff  and  visiting  physi¬ 
cians.  And  I  would  like  to  add  that  Georgetown  has  a 
capacity  of  360  beds,  ultimately  it  will  be  400.  But  for  the 
moment  it  is  operating  as  a  360  bed  hospital,  so  that  the 
figures  for  Georgtown  are  quite  comparable  with  what  we 
have  in  mind.  A  very  careful  check  of  parking  conditions 
show  that,  on  a  week  day  the  peak  parking  load,  including 
cars  parked  in  the  street,  occurs  in  the  evening  and  is  ap- 


proximately  111  cars.  We  believe  that  a  total  of  200 

362  cars  will  be  adequate  for  the  peak  parking  load  at 
the  proposed  Sibley. 

The  main  portion  of  the  building  is  seven  stories  high 
above  the  main  entrance  level.  The  height  is  based  upon 
the  provision  of  the  zoning  regulations  which  permits 
an  increase  of  height  above  the  forty  foot  height  up  to 
eighty  feet  provided  the  building  is  set  back  from  all  lot 
lines  one  foot  for  every  foot,  of  height  above  forty  feet. 
This  would  require  a  minimum  set  back  of  forty  feet  from 
the  street  dedication  line  or  property  line.  But  we  have 
made  the  minimum  set  back  seventy  feet  and  in  most  places 
it  is  much  more  than  that.  The  average  distance  between 
the  building  and  the  south  lot  line  is  about  110  feet.  The 
average  distance  between  the  building  and  the  curb  line  on 
University  Avenue  is  approximately  120  feet.  Further¬ 
more,  we  will  make  every  effort  to  preserve  the  many  exist¬ 
ing  trees  in  the  area  between  the  building  and  the  lot  line 
to  the  south  or  street  line  to  the  west. 

(Opponents’  Exhibit  No.  7,  a  drawing,  marked 
for  identification.) 

The  Witness :  Exhibit  7  shows  the  hospital  as  seen  from 
its  closest  neighbors  whose  houses  are  on  Rockwood  Park¬ 
way.  The  view  shown  is  approximately  at  the  sidewalk 
line  on  Rockwood  Parkway.  In  summer  the  trees  will  screen 
the  view  of  the  building  to  a  large  extent.  If  we 

363  had  shown  all  the  trees  that  we  will  keep  that  are 
presently  located  there,  we  would  hardly  have  been 

able  to  show  the  buildings.  The  portion  of  the  grounds 
which  are  not  wooded  will  be  in  lawns  and  no  roadways, 
parking  areas  or  unattractive  adjuncts  will  be  visible  from 
the  south. 

(Oppenents’  Exhibit  No.  8,  a  drawing,  marked 
for  identification.) 

The  Witness :  Exhibit  8  shows  the  hospital  as  seen  from 
the  west  across  University  Avenue.  We  have  not  had  time 
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to  study  the  fenestration  in  detail  but  the  general  mass  of 
the  building  is  accurately  drawn  in  order  to  show  it  in  cor¬ 
rect  relationship  to  existing  embankments  and  trees. 
Again  it  is  to  be  noted  that  existing  trees  will  screen  the 
building  to  a  large  extent  and  a  tall  hedge  will  screen  the 
service  driveway.  At  no  point  will  any  point  ot  the  build¬ 
ing  or  driveway  be  closer  than  ninety  feet  from  the  curb 
on  University  Avenue. 

( Opponents’  Exhibit  No.  9,  a  drawing,  was 
marked  for  identification.) 

The  Witness:  Exhibit  9  shows  the  hospital  and  nurses* 
training  school  from  the  entrance  side.  This  is  the  side 
which  will  be  of  greatest  interest  to  the  visitor  but  it  is  of 
least  interest  to  the  adjoining  neighborhood  and  we  show 
it  merely  to  indicate  that  the  site  problems  have  been  stud¬ 
ied  in  their  entirety. 

364  Conference  with  Dean  Rathburn  and  Allison  Mil¬ 
ler,  Jr. 

If  it  had  been  possible  for  me  to  show  this  site  plan  and 
the  perspectives  to  the  property  owners  of  Spring  Valley 
two  or  three  months  sooner,  it  is  quite  likely  that  the  issues 
could  have  been  resolved  amicable  and  that  no  petition 
would  have  been  filed.  On  November  19,  1952,  Mr.  Dean 
Rathburn  and  Mr.  Allison  Miller,  Jr.,  came  to  my  office 
seeking  information  concerning  the  proposed  plans  for 
Sibley  Hospital.  They  stated  that  they  did  not  think  that 
the  hospital  was  in  itself  objectionable  to  Spring  Valley  and 
their  primary  concern  was  with  respect  to  the  entrance  and 
service  driveways  to  the  hospital.  If  one  or  more  en¬ 
trances  were  from  the  University  Avenue  side  they  stated 
that  they  would  be  compelled  to  side  actively  with  our  op¬ 
ponents.  The  purpose  of  their  visit,  however,  was  that 
of  attempting  to  reach  an  amicable  agreement,  fair  fo  all 
concerned,  on  the  basis  of  entrances  to  the  hospital  from  the 
Nebraska  Avenue  side  only. 
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Studies  were  already  under  way  with  respect  to  this 
question  of  entrances  but  nothing  had  as  yet  been  settled, 
the  negotiations  with  respect  to  the  transfer  of  land  were 
still  going  on,  and  I  felt  that  I  had  no  authority  to  discuss 
the  plans  with  anyone  without  securing  the  consent  of  Dr. 
Orem.  At  Mr.  Rathburn ’s  request,  and  while  he  was  still 
in  my  office,  I  called  Dr.  Orem  to  see  whether  I  might 

365  show  our  plans  to  Mr.  Rathburn  and  Mr.  Miller.  Dr 
Orem  said  that,  until  the  transfer  of  the  land  had 

been  completed,  we  should  not  discuss  the  plans  with  any¬ 
one.  I  so  informed  Mr.  Rathburn  and  told  him  that,  as 
soon  as  I  was  authorized  to  do  so,  I  would  be  very  glad  to 
discuss  our  plans  with  him ;  for  I  agreed  thoroughly  with 
the  principle  that  w-e  should  try  to  produce  a  site  plan 
that  made  every  effort  to  meet  reasonable  objections  on  the 
part  of  the  immediate  neighbors. 

I  have  cited  this  interview-  in  some  detail  because  I  be¬ 
lieve  it  goes  to  the  heart  of  the  w-hole  issue.  It  should 
have  been  possible  to  settle  the  matter  as  friendly  neigh¬ 
bors;  the  petition  should  never  have  been  presented.  Dr. 
Orem  and  the  Sibley  Board  rightly  felt,  however,  that  they 
w-ere  in  no  position  to  discuss  matters  with  the  neighbors  or 
to  make  concessions  of  any  kind  until  the  land  transfer 
had  been  completed.  Until  that  time  they  were  not  the  land 
ow-ners  and  could  not  make  any  concession  even  had  they 
desired  to  do  so.  By  the  time  the  land  transfer  had  been 
completed,  however,  the  amount  of  ill-feeling  that  had  been 
engendered  was  so  great  that  it  was  no  longer  possible  to 
proceed  on  the  basis  of  rational  discussions  in  a  spirit  of 
neighborly  give  and  take.  Mr.  Rathburn,  Mr.  Miller  and 
the  residents  of  Spring  Valley,  no  doubt  assumed,  from  our 
continued  silence,  that  all  of  their  w-orst  fears  were  well 
founded;  they  proceed  with  their  plans,  petitions, 

366  spreading  of  opposition  and  stirring  of  emotions. 
The  petition  cites  ten  grievances  almost  every  one  of 

which  is  based  on  premises  which  are  not  true.  In  the 
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meantime,  the  negotiations  between  Sibley  Hospital  and 
American  University  for  a  right-of-way  to  the  Nebraska 
Avenue  side  were  proceeding  and  we  were  making  steady 
progress  in  site  plan  studies  based  on  this  assumption. 
We  have  spared  no  effort  to  meet  every  reasonable  re¬ 
quest  of  the  neighbors.  Now  that  you  are  acquainted  with 
what  we  propose  (not  what  it  is  alleged  that  we  propose), 
it  is  perhaps  time  to  take  up  the  arguments  made  in  the 
petition  and  dispose  of  them  very  briefly,  one  by  one. 

The  first  argument  cited  is: 

“1.  There  will  be  a  very  substantial  increase 
in  traffic  flowing  through  the  aforesaid  area,  which 
traffic  will  consist  of  automobiles,  visitors,  doctors, 
nurses,  employees,  and  other  persons  having  busi¬ 
ness  at  the  hospital,  trucks,  garbage  supplies,  food 
and  maintenance,  ambulances,  buses  and  taxis, 
which  traffic  will  be  on  a  twenty-four  hour  basis 
each  day  of  the  year.” 

I  believe  I  have  disposed  of  the  question  of  traffic  and  it 
is  evident  from  this  wording  of  the  petition  that  they 
thought  that  we  were  coming  in  from  the  west. 

Then  No.  2  is  as  follows: 

367  “2.  Your  petitioners  are  informed  that  Ameri¬ 

can  University  does  not  propose  to  grant  a  means 
of  ingress  or  egress  to  the  hospital  tract  over  its 
property  from  Nebraska  Avenue.  Your  petition¬ 
ers  are  further  informed  that  University  Avenue, 
as  proposed,  will  be  extended  in  a  northerly  direc¬ 
tion,  thus  providing  the  main  entrance  to  the  hos¬ 
pital  tract  at  or  near  the  junction  of  University 
Avenue  and  Glenbrook  Road.  Your  petitioners 
believe  that  said  main  entrance  will  be  inadequate 
and  that  additional  entrances  will  be  opened  along 
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Woodway  Lane  and/or  University  Avenue  be¬ 
tween  Ward  Circle  and  Quebec  Street  in  order  to 
afford  better  access  to  the  hospital  for  ambulances 
from  Massachusetts  Avenue,  trucks,  garbage,  serv¬ 
ice,  maintenance  and  employees.” 

Now  again,  notice  the  whole  tenor  of  that  long  para¬ 
graph  is  all  based  on  the  assumption  that  we  are  having 
our  entrance  from  the  west. 

And  then  No.  3  is  as  follows : 

“3.  The  safety  and  well  being  of  children  in  the 
aforesaid  area  will  be  endangered  by  the  increase 
in  traffic,  especially  those  children  going  to  and 
from  Horace  Mann  school.” 

Now  we  have  shown  that  there  is  no  increased  danger  to 
the  children  going  to  Horace  Mann  school. 

368  “4.  The  public  streets  leading  to  the  hos¬ 

pital  tract,  with  the  exception  of  Massa¬ 
chusetts  Avenue  and  Nebraska  Avenue,  are  inade¬ 
quate  to  accommodate  the  additional  traffic.  The 
widening  of  the  streets  leading  to  the  hospital 
tract  will  cause  very  substantial  damage  to  many 
of  the  residents  located  in  the  principal  affected 
areas.” 

Again,  a  total  misconception. 

“5.  The  value  of  the  residences  located  near  the 
hospital  tract  will  be  adversely  affected  as  a  re¬ 
sult  of  on-the-street  parking,  which  parking  will 
of  course  aggravate  the  traffic  congestion.” 

We  have  shown  that  we  are  going  to  provide  the  park¬ 
ing. 


“6.  Depending  on  the  type  of  facilities  installed, 
smoke  and  fume  problems  caused  by  the  heating 
plant  and/or  the  incinerator  may  well  arise.  There 
will  be  problems  from  debris  and  refuse  which  will 
inevitably  tend  an  operation  such  as  proposed.’ ’ 

Now,  I  believe  we  have  a  very  efficient  smoke  inspector 
and  that  whatever  may  be  the  trouble  with  some  existing 
buildings,  a  new  building  going  up  is  going  to  be  very  well 
protected  from  the  point  of  view  of  smoke. 

369  “7.  The  only  existing  commercial  estab¬ 

lishments,  such  as  grocery  and  drug  stores  within 
a  radius  of  nine  blocks  from  the  hospital  tract  are 
located  a.  45th  and  Macomb  Street  and  b.  on  Mas¬ 
sachusetts  Avenue  between  48th  and  49th  Street 
known  as  Spring  Valley  Shopping.  Center.  In  the 
event  the  hospital  is  relocated  as  proposed,  your 
petitioners  believe  and  therefore  state  that  in  all 
probability  efforts  will  be  made  to  amend  the  zon¬ 
ing  maps  or  otherwise  seek  exceptions  under  the 
Zoning  Regulation  in  order  to  provide  drug  store, 
restaurants,  and  other  similar  business  establish¬ 
ments  near  the  hospital  tract.” 

Now,  I  have  already  disposed  of  their  arguments  in  my 
previous  remarks. 

“8.  If  the  hospital  is  erected  as  proposed,  your 
petitioners  believe  and  therefore  state  that  in 
order  to  accommodate  persons  going  to  and  from 
the  hospital,  new  bus  routes  will  be  established 
over  certain  of  the  streets  in  the  principal  affected 
areas,  such  as  49th  Street,  Rockwood  Parkway, 
University  Avenue,  and  Glenbrook  Road.” 
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Again,  a  total  misconception.  No  new  bus  routes  will  be 
needed.  People  are  going  to  get  off  the  buses  on 
370  Nebraska  Avenue  anyway.  That  is  the  only  place 
they  could  get  off  to  get  to  the  hospital. 

“9.  The  erection  of  the  hospital  will  adversely 
effect  and  substantially  destroy  the  beauty,  quiet 
and  serenity  of  the  well-planned  and  well  regulated 
residential  community  of  Spring  Valley  and  Wes¬ 
ley  Heights.’  ’ 

I  don’t  think  that  was  intended  as  a  reflection  on  my 
architectural  ability,  but  I  wish  to  assure  you  that  we  have 
every  desire  to  make  those  buildings  just  as  attractive  as 
it  is  possible  to  do  so. 

V.  Zoning  Advisory  Council  and  Citizens  Zoning  Com¬ 
mittee. 

You  will  see  that  when  the  facts  are  known  the  case  is 
by  no  means  the  one-sided  picture  presented  by  the  peti¬ 
tion.  The  statements  made  in  the  petition  were  available 
to  both  the  Zoning  Advisory  Council  and  the  Citizens  Zon¬ 
ing  Committee,  whereas  we  had  no  opportunity  to  correct 
the  mistaken  premises  on  which  the  petition  was  based;  I 
think  it  is  only  reasonable  to  request,  therefore,  that  the 
reports  of  the  Council  and  the  Committee  in  this  case  be 
ignored.  In  further  support  of  this  request  we  call  at¬ 
tention  to  the  fact  that,  of  the  seven  organizations  ordi¬ 
narily  requested  to  send  representatives  to  the  meeting  of 
the  Citizens  Zoning  Committee,  four  were  not  represented 
at  all  on  the  day  of  the  action.  Mr.  Harvey  Jones, 
371  who  ordinarily  represents  the  Real  Estate  Board  was 
present  but  was  not  authorized  to  represent  the 
Board  in  this  case. 


179 


The  report  of  the  Zoning  Advisory  Council  contains  the 
following  statement: 

“The  contention  of  these  home  owners  is  that 
the  intrusion  of  a  large  hospital  with  attendant 
traffic  of  visitors,  doctors,  employees  and  others 
doing  legitimate  business  with  an  institution  of  this 
type  will  substantially  impair  the  value  and  use  of 
many  of  the  homes  contiguous  to  and  within  close 
proximity  to  the  proposed  location.  The  Council 
believes  that  this  contention  is  substantiated  fully 
by  the  facts  and  a  review  of  the  zone  plan.” 

This  statement,  in  itself  and  without  anything  else,  shows 
how  completely  the  Zoning  Advisory  Council  relied  on  the 
premises  of  the  petition,  premises  which  are  all  based  on 
the  assumption  that  traffic  would  enter  the  hospital  from 
University  Avenue. 

The  report  of  the  Zoning  Advisory  Council  also  states 
that  “an  ‘A’  Restricted  zoning  will  not  make  the  American 
University  nonconforming”.  This  statement  is  generally 
although  not  entirely  true.  It  is  true,  strange  though  it 
may  seem,  that  educational  buildings  cannot  be  built  in 
any  residential  zone  without  securing  the  approval 
372  of  the  Board  of  Zoning  Adjustment.  So  that,  unless 
one  wants  to  be  at  the  mercy  of  the  Board  of  Zoning 
Adjustment,  one  had  better  find  property  in  a  first  commer¬ 
cial,  second  commercial,  or  industrial  district  in  order  to 
build  an  educational  institution.  On  the  other  hand,  apart¬ 
ments  for  the  faculty,  fraternity  houses  and  club  houses  may 
be  built  in  the  “A”  area  district  without  any  approval  on 
the  part  of  the  Board  of  Zoning  Adjustment.  Since  these 
are  precisely  the  building  types  which  the  University  mas¬ 
ter  plan  contemplates  for  the  southern  portion  of  its  prop¬ 
erty,  I  believe  it  is  not  true  to  state  that  the  change  in  zon¬ 
ing  is  without  effect  on  the  construction  of  the  University 
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buildings.  Who  would  want  to  be  at  the  mercy  of  the  Board 
of  Zoning  Adjustment  if  it  wasn’t  necessary? 

VI.  Deed  Restriction  Concerning  Entrances  on  Univer¬ 
sity  Avenue. 

Mr.  Wilkes  has  stated  a  number  of  times  during  the 
course  of  the  hearings  on  January  5  and  January  6,  that  it 
made  very  little  difference  what  our  plans  showed  with  re¬ 
spect  to  the  entrances  from  University  Avenue.  If  later 
studies  indicated  the  desirability  of  an  entrance  on  the  west 
side,  Mr.  Wilkes  appears  to  believe  that  the  authorities  in 
charge  of  Sibley  Hospital  would  feel  no  compunction  to 
abide  by  representations  made  at  this  hearing.  I  believe  that 
the  present  Sibley  Board  or  any  future  Sibley  Board 
373  would  respect  any  promise  it  had  made  to  your  Com¬ 
mission.  But,  in  order  to  leave  no  doubt  in  the  mind 
of  anyone  on  this  score,  I  have  recommended  to  the  presi¬ 
dent  of  Sibley  Hospital  the  following  procedure: 

Within  thirty  days  of  the  granting  of  a  building  permit  to 
Sibley  Hospital  and  before  any  construction  has  been  be¬ 
gun,.  a  deed  restriction  will  be  placed  on  record  which  pre¬ 
vents  Sibley  Hospital  from  constructing  any  roadway  or 
path  which  connects  or  gives  access  to  its  frontage  on  Uni¬ 
versity  Avenue.  Since  the  north  line  of  the  Sibley  Hos¬ 
pital  property  is  south  of  Wood  way  Lane,  University  Ave¬ 
nue  is  the  only  frontage  available  to  Sibley  Hospital  on  the 
west  this  deed  restriction  would,  therefore,  guarantee  the 
continued  use  of  the  right-of-way  to  Rockwood  Parkway 
through  the  American  University  grounds  as  the  only  ac¬ 
cess  for  both  passenger  and  commercial  vehicles  going  to 
or  from  the  hospital. 

While  we  are  on  the  subject  of  entrances,  I  would  like  to 
refer  to  remarks  that  have  been  made  by  several  witnesses 
and  by  Mr.  Wilkes  to  the  effect  that  the  American  Uni¬ 
versity  took  good  care  not  to  let  Sibley  Hospital  use  any 


181 


of  its  roads  as  a  means  of  access  to  the  hospital;  the  im¬ 
plication  being  that  there  was  something  very  objectionable 
about  the  volume  and  kind  of  traffic  to  Sibley.  It  should  be 
perfectly  obvious  to  any  fair-minded  person  that  the 

374  real  reason  for  separating  the  entrances  is  that  it  is 
desirable  for  each  of  the  institutions  to  eliminate  any 

possible  confusion  on  the  part  of  the  public.  It  is  merely 
the  most  elementary  common  sense  in  planning  for  the  con¬ 
venience  of  the  public. 

(Opponents’  Exhibit  No.  10,  a  map,  was  mark¬ 
ed  for  identification.) 

The  Witness :  » 

VII.  Map  Showing  Location  of  Petitioners  *  Residences. 

I  -would  like  to  introduce  at  this  point  Exhibit  10,  which 
is  a  portion  of  the  D.  C.  Highway  map  which  has  been 
photographically  enlarged  and  on  which  I  have  marked  the 
location  of  all  the  existing  residences.  We  have  indicated 
in  red,  not  merely  those  who  signed  the  original  petition, 
but  also  those  who  signed  the  petition  that  was  circulated 
at  the  hearing.  The  ones  shown  in  blue  or  purple  are  the 
ones  who  signed  additional  petitions  which  were  circulated 
among  the  audience  here.  The  other  houses  are  indicated 
in  green  and  we  make  no  claim  as  to  whether  they  are  for  or 
against  us. 

Mr.  Wilkes:  Mr.  Justement,  do  you  show  on  this  plat 
the  residents  who  favor  the  construction  of  the  hospital? 

The  Witness :  We  haven’t  shown  anything  else  but  what 
is  on  there.  There  is  no  record  made  of  that  kind.  We 
showed  only  the  total  number  of  residents  and  then  those 
who  favored  the  petition.  That  is  all. 

375  This  map  shows  that  the  great  majority  of  the 
petitioners  cannot  possibly  be  affected  by  the  pro¬ 
posed  Sibley  Hospital  on  American  University  Campus. 
Yet  they  join  in  the  hue  and  cry  of  their  neighbors,  appar- 
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ently  with  the  same  indignation,  whether  they  live  a  tenth 
of  a  mile  from  the  proposed  hospital,  a  mile  or  even  a  mile 
and  a  half  away.  We  read  of  buses  being  chartered  to 
bring  petitioners  to  the  hearing.  Even  if  we  try  to  be  as 
objective  as  possible,  it  is  difficult  to  describe  the  emotions 
which  now  exist  as  anything  but  hysterical.  It  is  not  the 
first  time  that  this  phenomenon  has  taken  place  with  re¬ 
spect  to  a  zoning  issue  but  I  do  not  recall  any  case  in  which 
it  has  ever  taken  place  on  the  scale  which  we  witness  today. 
I  believe  that  the  time  has  come  when  some  reasonable 
limit  should  be  placed  on  the  number  of  property  owners 
whose  interests  may  be  considered  to  be  involved.  On 
this  map  we  have  therefore  described  two  circles,  one  with 
a  radius  of  500  feet  from  the  proposed  hospital  building  and 
one  with  a  radius  of  1000  feet  from  the  proposed  hospital 
building.  We  have  eliminated  from  consideration,  by  the 
plans  which  we  have  presented  here  today,  any  considera¬ 
tion  of  traffic  through  Spring  Valley  so  that  the  only  argu¬ 
ment  left  on  the  part  of  the  petitioners  is  that  they  don’t 
like  the  looks  of  a  hospital  building  in  their  midst. 

Despite  every  effort  of  the  Sibley  Hospital  Board 
376  and  architects  to  produce  attractive  buildings  in  an 
attractive  setting,  the  result  may  offend  the  view  of 
some  of  the  residents.  But  how  far  can  they  see  through 
this  hilly  and  vrooded  section?  I  submit  that,  beyond  a 
radius  of  500  feet,  one  would  not  be  too  conscious  of  the 
hospital  and  beyond  a  radius  of  1000  feet  it  would  be 
scarcely  noticeable.  Let  us  now  count  the  number  of  red 
dots  on  this  map,  each  dot  representing  a  house,  and  not 
two  names  or  sometimes  three  and  four  as  it  does  on  the 
petition. 

The  total  number  of  petitioners’  houses  in  the  entire 
area  as  we  had  it  at  the  latest  count,  and  counting  all  kinds 
of  petitioners,  is  483. 

The  total  number  of  petitioners’  houses  within  1000  feet 
radius  is  28. 


The  total  number  of  petitioners’  houses  within  500  feet 
radius  is  11. 

I  submit  that  the  Commission  is  showing  great  liberality 
to  consider  a  zone  of  influence  as  far  as  1000  feet  but  even 
if  this  wide  zone  is  accepted  the  number  of  property  own¬ 
ing  petitioners  involved  is  reduced  from  483,  as  claimed, 
to  28.  That  is  quite  a  reduction.  Within  the  500  foot 
radius  only  11  houses  are  involved. 

Let  us  now  consider  for  a  moment  the  real  interests  of 
those  who  are  immediately  affected,  the  people  whose  prop¬ 
erty  is  contiguous  to  or  across  the  street  from  the 
377  American  University  and  the  New  Sibley.  Let  us 
suppose  that,  as  a  result  of  their  pleas,  the  Commis¬ 
sion  grants  the  petition.  Sibley  Hospital  would  be  stopped 
from  building,  the  property  would  presumably  be  deeded 
back  to  the  University  and  the  entire  campus  would  be  in 
the  “A”  restricted  area.  The  University’s  borrowing 
capacity  would  thereby  be  sharply  reduced  and  funds  might 
not  be  available  for  those  very  improvements  which  all 
agree  should  be  made.  If  worse  came  to  worse  and  the  Uni¬ 
versity  or  the  mortgagee  were  forced  to  sell  part  of  the 
campus  adjacent  to  Spring  Valley,  would  that  be  a  happy 
day  for  Spring  Valley? 

Judging  from  some  of  the  testimony  we  have  heard  that 
would  be  fine.  Instead  of  a  college  campus  there  would  be 
fine  $50,000  houses.  But  would  there?  Substantial  por¬ 
tions  of  this  very  area  have  been  graded  and  filled  ground 
is  suitable  for  only  two  classes  of  structure ;  cheap  one  story 
shed-like  structures,  with  a  minmum  of  plaster,  built  on  a 
reinforced  slab  on  the  ground;  or  substantial  multistory 
buildings  that  justify  the  cost  of  pile  foundations.  Be¬ 
cause  of  the  zoning  the  latter  would  be  prohibited  and, 
precisely  because  of  the  change  in  zoning,  the  developer 
would  be  encouraged  to  build  a  cheap  housing  development 
that  capitalized  on  the  value  established  by  Spring  Valley. 
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The  A-restricted  classification  merely  guarantees  that  only 
fully  detached  houses  will  be  built,  it  is  no  guaran- 

378  tee  of  quality.  Some  of  the  ugliest,  dreariest  sub¬ 
divisions  in  the  entire  city  of  Washington  consist  of 

fully  detached  houses  that  comply  in  every  minute  detail 
with  the  requirements  of  this  miraculous  “A”  Restricted 
classification. 

The  best  interests  of  the  city,  the  University,  the  hospital, 
and  the  neighborhood  will  be  served  if  this  petition  is  re¬ 
jected  by  your  Commission.  When  the  hospital  is  built 
and  in  operation  and  the  sound  and  fury  of  this  epic  zon¬ 
ing  battle  is  over  many  a  petitioner  who  is  complaining 
loudly  today  will  ask  himself  what  it  was  that  caused  him 
to  see  red  back  in  January  1953.  More  than  one  will  be 
just  a  little  ashamed  that  he  allowed  himself  to  get  all  ex¬ 
cited  about  nothing.  Many  will  be  glad  that  you  had  the 
wisdom  to  deny  their  petition.  On  the  other  hand  I  be¬ 
lieve  that  the  Board  of  Trustees  of  the  American  University 
and  the  Board  of  Trustees  of  Sibley  Hospital  will  both 
feel  that  they  must  make  every  effort  to  overcome  any  real 
grievances  on  the  part  of  the  adjacent  property  owners; 
I  am  sure  that  Dr.  Anderson  for  American  University  and 
Dr.  Orem  for  Sibley  Hospital  can  and  will  live  as  good 
neighbors  if  the  Spring  Valley  citizens  will  allow*  them  to 
do  so. 

Many  witnesses  are  apparently  under  the  impression  that 
they  should  have  been  expected  to  know*  that  “A”  area 
permits  a  college  but  that  they  could  not  have  been  ex¬ 
pected  to  know*  that  it  permits  a  hosiptal.  In  so  far 

379  as  a  distinction  is  made  by  the  regulations,  however, 
a  college  is  more  offensive  than  a  hospital;  for  a 

college  cannot  be  built  in  any  residential  area  without  the 
approval  of  the  Board  of  Zoning  Adjustment  whereas  a 
hospital  is  prohibited  only  in  A-restricted,  A-semi-restricted 
and  B-restricted  areas  and  is  permitted  in  A  area,  B  area, 
C  area  and  D  area  without  any  approval  by  the  Board  of 
Zoning  Adjustment. 
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VIII.  Changes  in  the  Zoning  Maps. 

The  re-zoning  of  property  to  a  more  restrictive  classifi¬ 
cation  is  a  most  serious  use  of  the  zoning  power ;  it  should 
be  used  only  as  a  last  resort  and  then  only  after  making 
every  effort  to  avoid  undue  hardship  or  damages  for  the 
owners  of  the  property  it  is  proposed  to  re-zone.  In  the 
present  instance  it  would  be  particularly  unjustifiable. 
For  the  property  has  not  been  bought  for  the  purpose  of 
capitalizing  on  the  values  built  up  in  the  adjoining  areas. 
The  American  University  had  bought  its  present  campus 
and  was  an  established  institution  before  the  Miller 
Brothers  had  built  a  single  house  in  either  Spring  Valley  or 
Wesley  Heights.  It  was  a  going  institution,  chartered  by 
the  Congress  of  the  United  States,  with  several  perman¬ 
ent  buildings  erected  long  before  the  original  Zoning  Act 
was  passed  on  March  1,  1920. 

On  a  narrow  legalistic  basis  it  is  questionable  whether 
the  Zoning  Act  can  be  made  to  restrict  the  functions 
380  which  the  Congress  authorized  the  American  Uni¬ 
versity  to  perform.  And  on  any  basis  of  equity  one 

►  would  expect,  surely,  that  the  American  University,  which 
established  itself  in  this  area  when  it  was  open  country, 
would  be  protected  by  the  Zoning  Commission  in  the  exer- 

r  cise  of  its  rights. 

As  to  Sibley  Hospital,  I  would  like  to  point  out  again 
that  the  damage  which  it  will  suffer  is  not  merely  that  of 
the  time  and  cost  of  finding  another  site.  It  is  most  un¬ 
likely  that  a  new  site  can  be  found  which  begins  to  compare 

r  with  the  advantages  of  the  American  University  site  from 
the  point  of  view  of  Sibley  Hospital,  regardless  of  cost. 
And  if  it  is  found,  who  is  going  to  pay  for  itt 

►  I  think  there  is  another  important  issue  at  stake  here 
which  is  not  directly  concerned  with  the  property  rights 
of  the  American  University,  Sibley  Hospital  or  the  adjoin- 

k  ing  property  owners;  it  is  the  question  of  the  validity  of 


the  zoning  maps.  How  can  businessmen,  prospective  prop¬ 
erty  owners,  builders  and  architects  undertake  any  major 
project  if  they  cannot  have  the  assurance  that,  when  they 
proceed  in  good  faith  and  follow  the  regulations  literally, 
they  may  count  on  the  protection  of  the  zoning  maps  as 
they  are  and  the  regulations  as  they  are?  Must  they  make 
the  assumption  that  the  zoning  maps  have  no  real  validity 
and  that  if  they  want  to  be  sure  concerning  their  rights  they 
must  first  go  and  ask  the  adjoining  property  owners 

381  if  they  have  any  objections?  Premature  disclosure 
of  plans  would  frequently  result  in  a  deliberate  court¬ 
ing  of  opposition  and  cannot  be  the  answer  to  this  prob¬ 
lem.  It  has  been  suggested  that  the  only  safe  procedure  is 
to  take  out  insurance  against  petitions  by  adjoining  prop¬ 
erty  owners  with  Lloyds  of  London,  since  Lloyds  will  in¬ 
sure  anything.  I  am  sure  your  Commission  will  favor  a 
procedure  which  gives  prospective  purchasers,  developers 
and  their  architects  the  protection  of  dealing  with  known 
rules  and  regulations  instead  of  requiring  them  to  gamble 
on  the  emotinal  reaction  of  the  adjoining  neighbors. 

The  first  preliminay  drawings  which  we  prepared  for 
Sibley  Hospital  on  the  American  University  campus  carry 
the  date  of  March  25, 1952  and  must  have  been  begun  on  or 
about  March  1,  1952,  over  ten  months  ago.  On  April  3  an 
application  to  the  General  Services  Administration  for 
grant-in-aid  was  filed  on  the  basis  of  these  drawings.  We 
prepared  additional  drawings  in  the  fall,  in  order  to  deter¬ 
mine  the  practicability  of  a  site  in  the  southwest  corner  of 
the  campus  and  October  27  a  definite  contract  for  archi¬ 
tectural  services  was  signed  between  the  Sibley  Memorial 
Hospital  and  Justement,  Elam  and  Darby,  architects.  On 
the  same  date,  October  27,  we  authorized  Bernard  F.  Lo- 
craft,  Civil  Engineers,  on  behalf  of  the  Sibley  Hospital,  to 
prepare  a  detailed  topographic  and  utility  survey  for  a  por¬ 
tion  of  the  American  University  property  that  in- 

382  eluded  the  area  under  discussion.  This  survey  is  now 
completed.  W e  immediately  resumed  the  preparation 
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of  preliminary  drawings  on  the  new  site  on  the  basis  of  pre¬ 
liminary  site  information  available  to  ns.  Our  work  at 
this  time  was  concentrated  particularly  on  studies  for  the 
typical  floors,  floors  which  would  not  be  affected  by  the 
topography  in  any  event  You,  no  doubt,  realize  how  time- 
consuming,  how  complex  the  preliminary  negotiations  are 
that  lead  up  to  the  construction  of  any  major,  building 
project.  But  the  citizens  associations  and  adjoining  prop¬ 
erty  owners  can  scarcely  be  expected  to  realize  the  damage 
that  can  result  from  their  petition;  many  of  them,  I  am 
sure,  would  not  have  signed  the  petition  if  they  had  known 
what  the  granting  of  this  petition  might  mean. 

IX.  Basic  Considerations  in  Zoning. 

In  conclusion,  yet  us  examine  the  proposed  change  in 
zoning  on  the  basis  of  the  four  words  which  form  the  con¬ 
stitutional  basis  of  all  zoning  acts:  Health,  safety,  prop¬ 
erty,  and  morals. 

1.  Health:  It  would  be  too  absurd  to  contend  that  the 
construction  of  a  new  modern  hospital  is  contrary  to  the 
health  of  the  community.  Our  opponents  have,  therefore, 
evaded  this  issue  by  suggesting  that  of  course  they  are  in 
favor  of  a  new  hospital,  only  not  near  Spring  Valley.  We 
have  proved  that  the  American  University  site  is  a  most 

desirable  site  from  the  point  of  view  of  Sibley  Hos- 
383  pital  and  may  very  well  be  the  only  site  that  will 
permit  it  to  proceed  with  the  construction  of  a  new 
hospital.  So  that  the  practical  effect  of  approving  .this 
petition  may  very  well  be  the  abandonment  of  the  plans 
for  a  new  hospital  by  Sibley.  So  much  for  the  factor  of 
health. 

2.  Safety:  Much  has  been  said  about  the  danger  to 
pedestrians  and  especially  to  children,  resulting  from  the 
location  of  Sibley  Hospital  on  the  American  University 
campus.  Nine-tenths  of  the  arguments  are  based  on  the 
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mistaken  premise  that  there  would  be  one  or  more  en¬ 
trances  from  University  Avenue.  The  remaining  one-tenth 
of  the  argument  is  based  on  the  undesirability  of  adding  the 
hospital  traffic  to  the  huge  volume  of  traffic  on  Nebraska 
Avenue.  Precisely  because  Nebraska  Avenue  is  going  to 
be  designed,  in  any  event,  as  part  of  the  city’s  principal 
circumferential  highway,  the  hospital  traffic  will  be  a  mere 
drop  in  the  bucket.  Furthermore,  this  hospital  traffic  can¬ 
not  be  avoided  somewhere  in  the  city  unless  we  tear  down 
the  existing  Sibley  Hospitals  building  and  do  not  replace 
them  anywhere.  Another  consideration  with  respect  to 
safety  is  that  of  protection  in  case  of  national  emergency 
due  to  bombing.  The  location  of  the  new  Sibley  Hospital 
makes  it  the  most  easily  accessible  of  all  our  hospitals  to 
the  entire  metropolitan  area,  and  yet  it  is  more  remote 
from  the  center  of  the  bombing  target  than  any  of  the  pro¬ 
posed  new  hospital  buildings  except  Providence.  It 
384  may  be  said  that  the  possibility  of  bombing  is  re¬ 
mote;  let  us  hope  for  the  best  but  be  prepared  for 
the  worst.  One  form  of  preparation  is  a  reasonable  dis¬ 
persion  of  hospitals  from  the  central  area  combined  with 
quick  accessibility  to  the  entire  metropolitan  area.  So 
much  for  the  factor  of  safety. 

3.  Property:  The  burden  of  proof  on  this  score  rests 
exclusively  on  the  petitioners,  for  the  home  owners  of 
Spring  Valley  bought  with  the  full  knowledge  that  the 
American  University  was  a  going  institution.  Their  claims 
of  damage,  though  asserted  by  experts,  are  based  on  nebul¬ 
ous  considerations  which  are  difficult  to  evaluate  and  almost 
impossible  to  substantiate;  even  if  these  claims  were  ac¬ 
cepted,  in  toto,  they  could  constitute  no  valid  reason  for 
taking  away  any  of  the  property  rights  of  the  American 
University  and  Sibley  Hospital  because  the  Spring  Valley 
purchasers  were  chargeable  with  the  legal  knowledge  that 
a  hospital  could  be  built  on  the  American  University  cam¬ 
pus.  On  the  other  hand,  the  property  damage  that  would 


be  sustained  by  the  American  University  by  the  granting 
of  this  petition  can  be  evaluated  on  the  basis  of  known  real 
estate  sales  in  this  area.  There  is  nothing  uncertain  or 
fancied  about  the  basis  of  computation  of  this  property 
damage.  Moreover,  it  is  a  damage  that  cannot  be  fairly 
expected  or  assumed  as  a  matter  of  legal  knowledge  on  the 
part  of  the  American  University  because  this  damage  will 
only  occur  in  the  event  your  Commission  changes 

385  the  zoning  from  A  area  to  A  restricted  area,  a  con¬ 
tingency  it  has  no  reason  to  assume.  So  much  for 

the  factor  of  property. 

4.  Public  Morals:  The  idea  that  a  hospital  is  contrary 
to  public  morals  is  rather  difficult  to  put  across ;  neverthe¬ 
less,  Dr.  Lewis  has  suggested  that  “the  students  and 
faculty  of  the  American  University,  as  well  as  those  who 
live  in  Spring  Valley,  -would  be  embarrassed  and  seriously 
troubled  and  involved  with  the  problem  of  indigents,  drunks, 
psychiatric  patients,  epileptics  and  the  usual  run  of  acci¬ 
dent  cases  that  come  to  a  hospital  We  have  shown  that 
the  only  entrance  to  the  hospital  will  be  from  the  Nebraska 
Avenue  side  and  on  examination  of  the  site  plan  will  show 
that  there  is  no  possibility  of  either  auto  or  pedestrian 
traffic  to  the  hospital  being  objectionable  to  or  even  visible 
from  Spring  Valley.  We  are  by  no  means  prepared  to 
accept  the  gloomy  description  of  our  proposed  hospital 
that  has  been  given  in  the  statements  made,  by  the  peti¬ 
tioners.  We  hope  to  erect  a  beautiful,  light  and  airy 
building  which  will  be  a  pleasure  to  look  at  from  the  out¬ 
side  in  a  natural  setting  of  existing  trees.  We  also  hope 
that  it  will  be  a  pleasure  to  work  in  for  doctors,  nurses  and 
attendants ;  and,  while  we  cannot  guarantee  that  it  will  be 
a  pleasure  to  be  sick  in  the  new  building,  we  hope  to  do 
everything  that  can  be  done  for  the  comfort  and  health  of 
the  patient,  and  to  cheer  him  with  a  pleasant  outlook 

386  and  southern  exposure.  I  have  had  numerous  occa¬ 
sions  to  visit  sick  friends  or  relatives  in  several  of 
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our  hospitals  and  I  have  never  yet  had  occasion  to  be  an¬ 
noyed  or  even  to  notice  any  individuals  who  fit  the  descrip¬ 
tion  given  by  Dr.  Lewis.  So  that  the  number  of  unsavory 
characters  hanging  about  a  hospital  must  be  very  small, 
as  I  am  sure  you  will  agree  from  your  own  personal  ex¬ 
perience.  There  may  be  a  few  patients  who  are  obnoxious 
in  one  way  or  another  but  they  must  be  treated  somewhere 
and  it  is  to  be  presumed  that  the  students  and  faculty  of 
the  American  University  will  be  sufficiently  versed  in  the 
facts  of  life  to  accept  this  burden  in  a  spirit  of  Christian 
charity  and  without  any  ill  effect  on  their  morals.  So  much 
for  the  factor  of  public  morals. 

I  believe  that  we  have  proved  conclusively  that  the  grant¬ 
ing  of  this  petition  would  be  a  clear  violation  of  the  four 
principles  on  which  all  zoning  powers  are  based. 

I  thank  you. 

General  Prentiss:  Ladies  and  gentlemen,  we  are  going 
to  reconvene  at  two  o’clock  this  afternoon  in  the  Depart¬ 
ment  of  Commerce  Auditorium,  which  is  across  the  street. 

I  want  to  be  sure  that  the  people  who  are  standing  out 
in  the  hall  hear  this  announcement. 

We  will  reconvene  at  two-o’clock,  recess  now,  and  meet 
in  the  Department  of  Commerce  Auditorium  across  the 
street. 


Q.  Mr.  Justement,  there  has  been  some  testimony  at  the 
previous  hearings  in  this  case  that  if  a  hospital  were  to  be 
erected  on  the  campus  of  the  American  University  it  would 
inevitably  follow  that  small  stores,  hotels,  boarding  houses, 
and  commercial  establishments  would  spring  up  in  the 
neighborhood. 

Now,  are  you  familiar  with  the  area  of  the  new  George¬ 
town  Hospital?  A.  In  a  general  way,  yes  sir. 

Q.  How  long  has  that  hospital  been  in  operation?  A.  I 
don’t  recall  the  date,  but  my  guess  would  be  that  it  is 
about  three  years. 
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Q.  You  are  familiar  with  the  location  of  the  hospital? 
I  believe  you  said  you  had  visited  that.  A.  Yes  sir. 

Q.  Do  you  know  of  a  single  commercial  establish- 

388  ment  of  any  sort  or  any  hotel  or  any  boarding  house 
or  any  commercial  enterprise  of  any  sort  that  has 

sprung  up  in  the  neighborhood  of  Georgetown  University 
Hospital  since  its  erection  and  opening?  A.  I  do  not. 

Q.  Is  there  any?  A.  Well,  I  haven’t  seen  any. 

Q.  Well,  so  far  as  you  can  recall,  aren’t  the  nearest 
stores  the  same  two  little  stores  that  are  at  35th  or  34th 
and  Reservoir  Road  that  were  in  existence  there  long  prior 
to  the  establishment  of  the  hospital?  A.  That  is  right. 

Q.  And  isn’t  the  only  thing  of  a  commercial  element  that 
has  sprung  up  at  the  hospital  a  small  florist  shop  and  a 
small  gift  shop  completely  inside  of  the  hospital  building? 
A.  That  is  right. 

Q.  Now  Mr.  Justement,  you  stated  in  your  testimony 
this  morning  that  you  had  been  working  on  the  Sibley  Hos¬ 
pital  project  for  approximately  eight  years.  A.  On  the  old 
site. 

Q.  On  the  old  site.  I  mean  working  on  the  develop¬ 
ment  of  a  new  Sibley  Hospital.  A.  That  is  right. 

Q.  When  was  it  that — was  it  not  in  about  March  of  this 
year  that  the  plans  were  first  considered  and  later 

389  developed  for  the  establishment  of  the  hospital,  Sib¬ 
ley  Memorial  on  the  site  of  American  University? 

A.  That  is  right. 

Q.  And  you  have  been  working  on  the  plans  since?  A. 
That  is  right. 

Q.  Now  when  was  it  that  you  first  entered  into  a  con¬ 
tract,  if  you  did,  with  Sibley  Memorial  Hospital  for  your 
employment  as  an  architect  on  the  entire  project?  A.  On 
October  27th  I  entered  into  a  contract  on  the  present  setup. 

Q.  Do  you  have  a  copv  of  that  contract  with  you?  A. 
I  do. 
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Mr.  Cromelin:  I  show  you  an  agreement  dated  October 
27,  1952,  entered  into  between  the  Sibley  Memorial  Hos¬ 
pital  by  John  M.  Orem,  who  is  its  president,  and  by  Juste- 
ment,  Elam  and  Darby,  by  yourself,  and  ask  you  if  that  is 
the  contract  of  your  employment  as  the  architect  on  the 
new  Sibley  Memorial  Hospital? 

The  Witness :  That  is  right. 

By  Mr.  Cromelin: 

'  Q.  Is  this  the  standard  form  of  agreement  between  the 
owners  and  the  architects  as  prescribed  by  the  American 
Institute  of  Architects?  A.  It  is. 

Q.  And  are  the  rates  which  are  charged  in  that 
390  contract  the  standard  rates  charged  by  all  members 
of  the  American  Institute  of  Architecture?  A.  That 
is  right. 

Q.  And  under  the  terms  of  this  contract  which  you  en¬ 
tered  into  under  date  of  October  27,  1952,  with  the  hos¬ 
pital,  will  you  be  so  good  as  to  state  how  much  now  the  hos¬ 
pital  is  indebted  to  you  for  architectural  services  in  con¬ 
nection  with  the  drawing  of  the  plans,  your  surveys,  your 
research,  etc.  with  respect  to  the  ultimate  construction  on 
the  American  University  site  of  the  Sibley  Memorial  Hos¬ 
pital  ?  In  round  numbers,  what  is  that  figure  that  the  hos¬ 
pital  now  owes  you?  A.  I  would  say  directly  in  excess  of 
$20,000,  and  with  reimbursibles  to  engineers  for  surveys 
and  other  expenses  of  that  nature,  close  to  $25,000. 

Q.  That  is  not  contingent  on  the  outcome  of  this  proceed¬ 
ing  or  anything  of  that  sort?  A.  No. 

Q.  In  other  words,  you  have  already  rendered  services 
for  which  you  expect  to  bill  to  the  hospital  in  due  course, 
not  less  than  $20,000?  A.  Yes. 

Mr.  Cromelin:  With  the  consent  of  Mr.  Wilkes,  would 
the  Commission  be  so  good  as  to  permit  us  to  call  out  of 
turn  Dr.  Hunter,  who  has  to  catch  a  plane  at  three  o’clock? 
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DR.  OSCAR  B.  HUNTER,  JR.  (PHYSICIAN) 


DIRECT  EXAMINATION 

•  *  •  '  •  •  •  •  •  •  •  • 

By  Mr.  Cromelin: 


392  Q.  Doctor,  you  have  given  study  to  certain  of  the 
problems  which  confront  Sibley  Memorial  Hospital, 

both  at  its  old  location  and  at  the  proposed  new  location 
at  the  American  University  site. 

Will  you  be  so  good  as  to  give  the  Commission  the  benefit 
of  your  opinion  with  respect  to  these  several  matters?  A. 
Yes  sir.  Thank  you. 

393  I  would  like  the  Commission  to  consider  the  fact 
that  first  of  all,  Sibley  Hospital  of  course  was  con¬ 
structed  in  a — at  that  time — a  refined  residential  neighbor¬ 
hood  in  1895. 

At  that  time  such  of  the  surroundings  were  comparable 
to  what  we  now  envision  as  the  new  Sibley  Memorial  Hos¬ 
pital.  These  changes  are  the  changes  which  occur  with 
time  and,  unfortunately,  any  time  I  look  in  the  mirror  I  am 
more  aware  of  the  fact  that  changes  do  occur. 

There  is  no  question  about  the  fact  that  the  academic 
atmosphere  of  a  university  is  highly  important  to  a  teach¬ 
ing  program,  and  particularly  when  you  are  teaching 
young  people  like  nurses  and  medical  technologists,  as  I  do 
every  day. 

It  is  necessary  economy  which  is  most  pertinent  at  the 
present  time  for  the  teaching  in  laboratories,  for  economy 
of  professorial  help  and  all  of  the  other  facilities,  necessary 
for  teaching  technical  subjects. 

The  American  University  School  of  Nursing,  which  has 
now  been  in  existence  for  quite  some  years,  is  one  of  the 
few  remaining  in  our  Nation’s  Capital,  and  I  believe  it  is 
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a  vital  necessity  to  our  community.  The  nursing  schools 
at  George  Washington  and  Emergency  Hospital  have  dis¬ 
continued,  and  the  one  at  Garfield  will  probably  be  discon¬ 
tinued  if  something  is  not  done  for  it. 

Young  women  these  days  are  not  attracted  to  very  un¬ 
appetizing  and  old  un-modern  buildings.  The  mod- 

394  ern  hospital  of  a  new  university  setup  not  only  has 
the  new  facilities  for  teaching  and  a  highly  attrac¬ 
tive  setup,  but  it  is  in  these  exact  surroundings  of  young 
people  where  they  are  taking  academic  subjects,  and  they 
are  naturally  attracted  to  these  fields  which  are  normally 
attractive  to  young  people,  I  believe. 

Furthermore,  one  very  important  thing  which  has  come 
to  my  attention  in  the  last  several  years  has  been  in  rela¬ 
tionship  to  my  activities  with  the  Civil  Defense  Organiza¬ 
tion. 

Our  founder  was  the  Vice-chairman  of  that  organization 
and  it  was  the  planning  at  the  time  to  place  these  hospitals 
in  fringe  areas  where  possible.  Now,  in  such  a  location 
as  it  is  now  established,  the  Sibley  Memorial  Hospital  is 
certainly  an  ideal  target  and  it  was  figured  that  it  would 
be  knocked  out  in  an  initial  blow  from  an  atomic  bomb.  The 
proposed  location  is  certaiinly  ideal  from  the  Civil  Defensee 
point  of  view. 

As  I  have  recently  gone  around  to  look  at  this  site  which 
is  described  by  many  as  being  ideal,  it  looks  a  little  bit 
debilitated  at  the  present  time,  but  with  the  architect’s 
drawings  I  have  an  idea  of  what  a  beautiful  site  it  could  be 
in  an  already  wooded  surrounding  which  could  be  turned 
into  a  park,  which  is  highly  conducive  to  convalescents  or 
patients  who  are  in  most  of  the  hospitals  at  the  present 
time,  and  this  is  the  type  of  neighborhood,  the  type 

395  of  surroundings,  that  most  patients  would  like  to 
be  in,  the  surroundings  that  I  certainly  would  like 

to  be  in  if  I  were  a  patient. 
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The  teaching  functions  now  at  Sibley  Hospital  are  limited 
to  the  nurses  and  medical  technologists,  residents  and  in¬ 
terns. 

There  has  been  some  discussion  of  the  need  for  teaching 
beds. 

Now  teaching  beds  have  various  and  different  connota¬ 
tions.  Every  person  on  this  Board  has  been  in  a  hospital 
and  if  they  have  been  in  a  hospital  where  they  have  student 
nurses  and  residents  and  interns,  they  have  been  in  a  good 
hospital.  But  if  they  have  had  no  residents  and  interns  or 
no  student  nurses,  the  possibility  of  teaching  and  the  pos¬ 
sibility  of  good  care  is  lessening,  I  believe. 

The  hospital  planning  in  general,  I  go  back  to  that  point, 
is  at  the  present  time  directed  largely  to  communities  where 
there  are  wooded  areas,  where  there  is  a  large  residential 
area. 

For  example,  we  don’t  have  to  look  too  far  in  the  Dis¬ 
trict  of  Columbia,  Walter  Reed  Hospital,  the  Naval  Hos¬ 
pital,  the  National  Institute  of  Health,  the  new  hospital  and 
the  Clinical  Center,  the  Washington  Sanitarium  Hospital, 
all  of  these  hospitals  are  located  in  their  surrounding  coun¬ 
tryside  in  residential  areas  where  they  are  wooded,  pleas¬ 
ant,  and  conducive  to  convalescence. 

396  Now  I  don’t  think  I  should  take  the  Board’s  time 
in  going  into  the  commercial  activities  which  are  as¬ 
sociated  with  hospitals  because  I  don’t  believe  there  are 
any  commercial  activities.  They  just  dont’t  exist,  to  any  ap¬ 
preciable  extent.  I  don’t  see  any  commercial  activities  in 
any  of  the  hospitals  that  I  visit.  They  are  very  quiet  but, 
nevertheless,  industrious  situations  where  patients  are  try¬ 
ing  to  get  well. 

Now,  the  idea  that  hospitals  are  a  center  where  vagrants 
congregate  is  a  little  bit,  I  think,  far-fetched.  I  don’t  see 
any  vagrants  congregating  around  the  hospitals  I  have 
visited.  I  have  seen  none  around  the  newer  hospitals, 
Doctors  Hospital  has  none  and  I  go  to  most  of  the  hospitals 


196 


in  town,  once  a  month  at  least,  Georgetown  University  Hos¬ 
pital,  George  Washington  Hospital,  University  Hospital, 
they  have  no  vagrants  present  at  these  hospitals  unless  they 
are  vagrants  who  are  in  bed  being  taken  care  of  for  neces¬ 
sary  medical  illnesses. 

I  might  point  out  at  this  point  that  it  is  a  subject  that 
is  not  too  well  known,  but  there  are  two  hospitals  in  this 
community  which  have  made  both  ends  meet  and  do  not 
necessarily  have  to  go  into  the  red  every  year.  Those  two 
hospitals  happen  to  be  Sibley  Hospital  and  Doctors  Hos¬ 
pital.  They  do  not  go  in  the  red  each  year.  Previous  testi¬ 
mony  has  indicated  that  this  proposed  hospital  would  be  a 
large,  such  as  a  large  municipal  hospital  like  Bal- 
397  levue  Hospital  in  New  York,  such  is  certainly  not  the 
characteristic  of  any  proposed  modern  hospital  at 
this  time,  I  believe. 

Sanitation  is  certainly .  no  problem.  Each  one  of  the 
members  of  the  Board  here  probably  have  a  disposal  in 
their  homes  in  the  present  days.  Those  disposals  were 
used  in  hospitals  long  before  they  were  used  in  the  home. 
Garbage  is  not  a  problem.  It  is  a  sewage  disposal  factor 
at  the  present  time. 

Incineration  is  certainly  not  a  problem.  Incineration  at 
the  present  time  is  carried  off  in  non-odoriferous  gases 
which  are  usually — there  are  two  very  fundamental  gases, 
carbon-dioxide  and  water  vapor. 

The  culinary  and  laundry  facilities  at  the  present  time 
for  hospitals  are  totally  unobstrusive  and  usually  in  the 
inside  of  a  hospital  where  no  one  has  an  opportunity  to  see 
wrhat  is  going  on. 

The  housing  facilities  for  a  hospital  are  almost  always, 
and  certainly  in  this  building,  are  an  integral  part  of  the 
hospital.  As  far  as  the  University  is  concerned,  dormitory 
buildings  of  the  University  are  a  far  greater  problem  as 
far  as  housing  is  concerned  than  any  hospital  could  ever 
be  and  it  would  seem  to  me  that  the  entrance  to  the  hospital, 
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being  from  an  arterial  trunk  highway,  would  give  no  vis¬ 
ible  evidence  of  an  excessive  traffic  load. 

If  I  may  at  this  point,  I  would  just  like  to  make  one 

398  pertinent  observation  to  the  Board.  It  seems  to  me 
that  this  has  been  an  unfortunate  situation,  that  the 

residents  of  this  very  fine  neighborhood,  most  of  whom  are 
friends  of  mine  and  I  trust  and  hope  that  they  will  con¬ 
tinue  to  be  friends  of  mine,  they  have  not  had  an  idea  ex¬ 
actly  of  what  exactly  has  been  going  on  and  I  hope  that  by 
this  little  demonstration  that  the  architects  have  put  on  will 
indicate  to  them  the  beauty  of  the  surroundings  which  this 
hospital  will  make  of  this  particular  area  of  our  city. 

This  hospital  is  a  necessary  thing.  It  is  something  which 
will  add  immeasurably  to  the  forward  advance  of  our  very 
fine  and  very  beautiful  city. 

Q.  Dr.  Hunter,  you  spoke  of  two  hospitals  within :  the 
Washington  area  that  have  been  able  at  the  present,  not¬ 
withstanding  the  troublesome  times,  to  operate  in  the  black. 
One  of  them  was  Doctors  Hospital  Doctors  Hospital  is  a 
privately  operated,  profit-making  hospital,  is  it  not?  A. 
Will,  I  don’t  like  those  words  “profit-making”,  Mr. 
Cromelin.  It  is  a  private  hospital. 

Q.  Well,  it  is  a  stock  corporation  that  conducts  it?  A. 
Yes  sir.  That  is  correct 

Q.  You  don’t  know  anything  about  what  dividends  they 
are  paying  at  the  present  time,  I  assume.  A.  Very  modest, 
Mr.  Cromelin. 

Q.  While  Sibley  Hospital  is  absolutely  a  non-pro- 

399  fit  hospital,  is  it  not?  A.  It  is. 

Q.  And  it  is  the  only  private,  non-private  hospital 
within  the  District  of  Columbia  that  has  not  had  to  go  into  ' 
the  red?  A.  That  is  correct. 

Q.  Furthermore,  do  you  not  know,  that  insofar  as  Sib¬ 
ley  Hospital  is  concerned,  that  it  has  never  received  a 
nurses’  home  as  many  of  the  other  hospitals  around  the 
District  of  Columbia  have,  as  gifts  from  the  Government, 
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that  it  has  never  received  a  dime  from  the  Community 
Chest,  and  that  it  has  never  received  a  penny  by  way  of 
contributions  from  the  United  States  Government  or  the 
District  of  Columbia?  A.  To  the  best  of  my  knowledge, 
that  is  correct,  sir. 

Q.  Now  you  spoke,  Doctor,  just  a  minute  ago  about  sev¬ 
eral  hospitals.  You  mentioned  Emergency  and  one  other 
which  had  been  compelled  to  abandon  the  nurses’  home, 
notwithstanding  the  tremendous  shortage  of  nurses  in  the 
District  of  Columbia.  You  spoke  of  two  hospitals,  I  be¬ 
lieve,  that  had  to  do  that.  A.  George  Washington  and 
Emergency  Hospital  had  discontinued  their  nursing  schools. 

Q.  I  would  like  to  call  to  your  attention  the  fact  if 
400  it  is  a  fact,  of  which  you  have  knowledge,  that  Home¬ 
opathic  Hospital  was  also  compelled  to  abandon  its 
nursing  training  school.  Am  I  correct  about  that?  A.  I 
believe  that  is  so. 

Q.  And  also  the  Government  itself,  St.  Elizabeth’s  Hos¬ 
pital,  here  in  the  District  of  Columbia,  by  reason  of  the  tre¬ 
mendous  cost  of  operation,  the  Government  gave  up  the 
nurses’  training  program  at  St.  Elizabeth’s  Hospital  while 
Sibley  has  continued  to  graduate  its  average  of  twenty- 
two  nurses  each  year.  A.  Yes  sir,  that  is  so. 


CROSS-EXAMINATION 
By  Mr.  Wilkes: 

Q.  Dr.  Hunter,  you  are  a  pathologist,  are  you  not?  A. 
Yes  sir,  that  is  correct. 

Q.  And  do  you  have  a  laboratory  in  the  Sibley  Hospital  ? 
A.  Yes  I  do. 

Q.  Do  you  use,  in  connection  with  the  conduct  of  your 
professional  laboratory  business,  students  of  the  American 
University?  A.  The  students  that  we  teach  in  Sibley  Me¬ 
morial  Hospital  are,  on  some  occasions,  affiliated  with 
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American  University  as  a  teaching,  part  of  their  teaching 
program. 

Q.  Now  Doctor,  you  mentioned  the  fact  that  at  the  time 
Sibley  Hospital  was  established  before  the  turn  of 

401  the  century,  the  neighborhood  in  which  it  is  presently 
located  was  a  fine  residential  neighborhood.  A.  Yes 

sir,  but  in  the  course  of  time,  transportation  being  what  it 
is,  street  cars  being  quite  noisy,  automobiles  allowing  peo¬ 
ple  to  move  to  farther  distances,  it  is  no  longer  a  residential 
neighborhood.  But  with  the  progress  of  time,  people  have 
changed  their  standards  by  which  they  decide  that  a  resi¬ 
dential  neighborhood  is  a  good  one,  and  consequently  at 
the  present  time  many  people  feel  that  the  residential  areas 
are  those  out  in  the  country  in  the  fringe  areas  rather  than 
close  to  street  car  lines,  which  used  to  be  the  necessary 
mode  of  transportation,  I  believe. 

Q.  Have  you  heard  the  area  in  which  Sibley  is  presently 
located  referred  to  in  this  case  as  a  slum  area?  A.  Well,  I 
haven’t  heard  it  referred  to  as  a  slum  area,  but  I  don’t  be¬ 
lieve  that  is  an  ideal  area. 

Q.  Do  you  think  the  existence  of  Sibley  Hospital  in  the 
area  has  been  a  contributing  factor  in  its  change  of  char¬ 
acter  from  a  splended  residential  neighborhood  to  the  char¬ 
acter  of  neighborhood  that  it  is  today?  A.  Absolutely  not. 
It  is  a  matter  of  fact  that  the  city  has  grown  and  the  in¬ 
habitants  of  the  surrounding  neighborhood  have  changed. 

There  is  now  largely  a  commercial  area  in  that  particu¬ 
lar  zone,  which  is  entirely  left,  the  commercial  acti- 

402  vities  have  increased  so  voluminously  that  the  resi¬ 
dents  have,  of  course,  moved  out. 

. 


Q.  Isn’t  it  a  fact  that  the  tendency  among  hospitals  is  to 
grow  about  one-third  every  ten  years?  A.  No.  I  don’t  be¬ 
lieve  that  is  true  at  all. 
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Q.  Yon  think  then  that  there  is  no  tendency  on  the  part 
of  hospitals  to  expand  as  they  pick  up  in  age?  A.  Well  sir, 
there  is  an  ideal  size  of  most  hospitals.  The  ideal  size 
being  what  the  facilities  can  handle,  and  when  the  facili¬ 
ties  all  have  limits,  and  if  you  try  to  extend  a  hospital  be¬ 
yond  the  facilities  that  are  available,  you  will  not  be  able 
to  take  care  of  your  patients  adequately. 

•  •  •  •  •  »  •  •  •  * 

403  CHARLES  S.  DEWEY 

(President  of  Garfield  Memorial  Hospital  and  the 
Washington  Hospital  Center) 

•  ••••••*•* 

DIRECT  EXAMINATION 
By  Mr.  Edward  Colladay: 

•  *•••*•••* 

Q.  Have  you  some  familiarity  with  the  plans  for  moving 
Sibley  Hospital  to  the  American  University  and 

404  some  familiarity  with  the  American  University?  A. 
I  am  here  as  a  witness,  not  in  connection  with  the  location 
of  the  hospital,  not  in  connection  with  Sibley,  except 
in  a  certain  part  of  its  activities,  but  as  interested  in  the 
hospital  situation  in  Washington  as  a  whole.  And  if  you 
will  permit,  I  would  like  to  proceed  on  that  line  because  I 
am  not  acquainted  with  the  objections  nor  the  purposes  of 
this  meeting  except  as  they  hold  to  the  necessity  of  giving 
hospitals  to  the  District  of  Columbia,  modern,  decent  hos¬ 
pitals,  and  nursing  schools  to  provide  nurses  to  take  care 
of  the  sick.  If  I  may  proceed  on  that  line — 

Q.  Will  you  please  do  so? 

Mr.  Wilkes :  We  concede  that.  We  concede  those  points. 
We  are  in  favor  of  good  hospitals  and  good  nursing  homes. 

Mr.  Colladay:  Well,  I  prefer  to  have  the  witness  make 
his  statement,  if  the  Commission  please. 


By  Mr.  Colladay : 

Q.  Please  proceed.  A.  About  six  years  ago,  Dr.  Claude 
Hunger  made  a  survey  of  the  hospitals  in  the  District  of 
Columbia  and,  to  use  practically  his  words,  found  them  in 
an  outrageous  condition  of  inefficiency  and  very  old  con¬ 
struction  which  were  really  dangerous. 

As  a  result,  there  has  been  legislation  passed  to  permit 
various  hospitals  to  obtain  Government  assistance 

405  to  construct  new  buildings  of  modern  types  and  be 
efficient  in  operation. 

The  three  hospitals  I  mentioned  in  which  I  am  connected 
have  taken  advantage  of  that.  But  I  would  like  to  draw 
the  attention  of  the  Commission,  of  the  Commissioners,  not 
only  the  Commissioners  but  the  other  people  of  Washing¬ 
ton,  that  our  authorization  terminates  on  June  30, 1950  and 
if  anybody  wishes  to  take  advantage  of  the  offer  of  the  Con¬ 
gress  and  of  the  Government  to  assist  them,  they  must  have 
their  plans  developed  and  their  contracts  let  in  that  time. 
That  for  the  hospitals. 

Now,  for  the  nursing  schools.  Dr.  Hunter,  the  previous 
witness,  has  mentioned  that  several  of  the  hospitals  have 
stopped  or  done  away  with  their  nursing  schools.  Garfield 
Hospital,  of  which  I  am  president,  continues  our  nursing 
school  but  under  great  difficulties.  It  costs  us  about  $70,000 
a  year  to  operate  that  school.  We,  last  year,  went  out 
and  raised  $34,000  to  help  continue  this  school  for  another 
year. 

One  of  the  reasons  that  it  is  difficult  for  us  to  maintain 
a  school  is  this:  the  course  is  thirty-six  months  and  the 
young  ladies  who  come  to  us  and  who  contemplate  becom¬ 
ing  nurses,  for  seventeen  months  of  those  thirty-six  months 
have  to  take  courses  in  teachers  college  which  I  think  is 
the  same  thing  that  is  done  by  Sibley  Hospital. 

406  My  own  opinion  is  that  it  would  be  advisable  for 
hospitals,  where  possible,  to  attach  themselves  to 

universities  in  order  that  the  nursing  courses  may  be  part 
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of  the  curriculum  of  those  universities  and  those  young 
ladies  who  would  like  to  become  nurses  would  then  con¬ 
tinue  and  would  get  the  double  education  and  they  would  get 
the  double  degree,  the  degree  from  the  university  and  then 
continue  on  in  the  practical  work  as  a  practical  nurse,  and 
finally  a  registered  trained  nurse  from  the  hospital  itself. 
And  it  is  that  point  only  that  I  had  hoped  that  here  is  an 
opportunity  for  a  great  hospital  that  has  done  a  wonderful 
service  in  the  community  to  attach  itself  to  a  great  univer¬ 
sity  and  render  this  service  in  our  community.  And  it  is 
that  point  only  that  I  wish  to  take  up  and  discuss  and  I 
hope  that  all  those  who  lodge  a  protest  against  the  placing 
of  a  hospital  will  remember  that  this  is  the  capital  of  the 
world,  this  is  a  growing  center,  and  that  there  are  no  hos¬ 
pitals  out  in  the  Northwest  section,  the  nearest  one  being 
Bethesda  and  the  next  one  being  at  23rd  Street  and  Penn¬ 
sylvania  Avenue,  George  Washington  University,  and  that, 
gentlemen,  is  the  only  thing  that  I  wish  to  bring  before  you 
as  a  plea,  the  construction  of  a  hospital  and  a  continua¬ 
tion  of  nursing  homes  adequately  placed. 

Q.  You  overlooked  Georgetown  Hospital.  A.  I  beg 

your  pardon,  Georgetown,  naturally,  which  is  a  great 
407  hospital  and  which  has  its  own  nursing  school.  I 
apologize  for  that.  It  is  out  on  Reservoir  Road  and 
has  a  beautiful  building,  most  modern. 


JOHN  L.  LASKEY 

(Lawyer  and  Vice-chairman  of  the  Board  of  Trustees  of 

American  University) 


DIRECT  EXAMINATION 


By  Mr.  Colladay: 
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Q.  Mr.  Laskey,  will  you  please  identify  yourself  and 
make  your  statement  in  behalf  of  the  Board  of  Trustees  of 
the  American  University?  A.  My  name  is  John  L.  Laskey. 
I  am  a  practicing  attorney  in  the  city  and  am  Vice-chairman 
of  the  Board  of  Trustees  of  the  American  University,  and 
appear  here  today  on  behalf  of  the  Board  of  Trustees. 

Unlike  some  of  the  other  witnesses,  I  am  not  amazed  at 
the  nature  of  the  proceedings  and  at  the  nature  of  the  type 
of  participation  that  has  gone  on.  I  think  it  is  a  peculiar 
characteristic  of  zoning  hearings  to  generate  heat.  It  is 
not  surprising  that  it  has  happened  in  this  case,  al- 
408  though  the  intensity  of  that  heat  is  imminently 
greater. 

It  is,  however,  a  familiar  pattern  which  all  who  attend 
zoning  hearings,  I  think,  will  recognize  and  it  is  to  be  ex¬ 
pected  that  this  proceeding,  as  other  proceedings  have  in 
the  past,  will  follow  that  pattern  and  run  the  same  course. 

I  have  in  mind  particularly  zoning  proceedings  involv¬ 
ing  Maret  School  with  which  I  am  also  connected.  That 
hearing,  likewise,  generated  extreme  heat  and  extreme  op¬ 
position  with  the  placement  of  the  school  on  Cathedral 
Avenue  and  at  the  Woodley  site.  We  sat  there  for  days 
and  heard  the  same  dire  predictions  sounding  the  death 
knell  of  property  values,  the  death  knell  of  safety  to  the 
children,  the  death  knell  of  peace  and  tranquility  to  the  com¬ 
munity.  Our  application  in  that  instance  was  allowed  and 
the  school  was  established.  Hearings  were  conducted  I 
think  in  excess  of  two  years  ago  and  the  dire  predictions 
have  yet  to  be  realized.  I  think  the  same  prediction  can 
be  made  with  regard  to  this  proceeding. 

The  primary  concern  of  the  petitioners  seems  to  be  with 
the  placement  of  the  hospital  in  that  community.  The 
primary  concern  of  the  Board  of  Trustees  is  the  threat  in¬ 
herent  in  the  petition  to  the  continued  existence  and  growth 
of  the  University  and  to  the  development  of  the  University 
along  its  logical  course  pursuant  to  the  charter  granted  it 
by  Congress. 
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There  have  been  certain  specific  objections,  some  voiced 
openly  in  the  course  of  the  hearing,  others  bruited 

409  about  more  or  less  in  rumor  and  gossip. 

There  have  been  objections  to  the  University  it¬ 
self  which  has  been  termed  both  a  backward  child  and  a 
poor  neighbor.  Great  universities  do  not  spring  into  exist¬ 
ence  full  panopied  like  Minerva  from  the  bowel  of  Jove. 
There  are  labor  pains,  there  are  growing  pains.  The  period 
will  not  be  limited  by  any  lack  of  desire  on  the  part  of  the 
University  to  conceive  new  liberal  and  far-reaching  ideas. 

We  have  had  adversities.  We  expect  others.  I  think  the 
members  of  this  Commission  will  agree  that  the  measure, 
both  of  men  and  of  institutions  is  the  extent  of  their  ability 
to  meet  and  surmount  adversity.  We  submit  to  you  that  we 
have  that  capacity. 

There  have  been  allusions,  direct  and  veiled,  to  the 
academic  standing  of  the.  University.  The  University  is 
fully  accredited  in  all  departments.  There  is  no  present 
reason  to  believe  that  this  accreditment  is  in  any  danger. 
There  have  been  allusions,  direct  and  veiled,  to  dissention 
on  the  Board  of  Trustees.  I  would  like  the  Commission  to 
be  advised  that  we  appear  here  unanimously.  The  action 
taken  by  the  American  University  is  the  action  of  the  Board 
of  Trustees  of  the  University.  It  was  arrived  at  after 
democratic  procedures  in  which  differences  of  opinion  were 
heard,  discussed,  and  resolved. 

There  have  been  suggestions  that  a  medical  school 

410  is  too  far  in  the  future,  too  intangible  of  realization 
to  be  seriously  considered  by  the  University. 

Less  than  five  years  ago,  the  University  did  not  have  a 
law  school,  and  the  same  thing  might  have  been  said  at 
that  time  of  its  ability  to  acquire  and  operate  one.  The 
University  now  has  a  fully  accredited,  a  fully  qualified  and 
high  standing  law  school  operated  at  20th  and  G  Street.  I 
was  a  member  of  the  Board  of  the  Law  School  when  it  was 
operating  as  an  independent  institution.  At  that  time  the 


members  of  tbe  Board  decided  that  institution  which  itself 
had  a  marvelous  liberal  background,  having  been  founded 
because  other  institutions  in  the  City  of  Washington  were 
unwilling  to  admit  women  to  the  study  of  law  save  only 
Howard  University — that  law  school  with  its  background 
and  history  had  a  choice  when  it  decided  it  would  be  wise 
not  to  continue  as  an  independent,  a  choice  of  institutions 
with  which  it  could  become  affiliated.  It  freely  and  volun¬ 
tarily  chose  affiliation  with  the  American  University  be¬ 
cause,  after  examination,  it  had  faith  in  the  future  of  that 
institution  and  it  desired  to  associate  itself  with  that  in¬ 
stitution  and  contribute  to  its  growth.  The  same  potential 
exists  with  regard  to  the  establishment  of  a  medical  school. 

There  have  been  objections  to  the  University  itself  as 
a  traffic  generator.  I  think  Mr.  Justement  has  fully  dealt 
with  that  question. 

411  I  would  only  say  that  we  must  admit  that  any  in¬ 
stitution  is  a  traffic  generator.  Others  also  are  traffic 
generators  in  that  very  area.  We  have  there  less  than  half 
a  mile  from  the  residences  of  those  most  actively  in  op¬ 
position  to  our  proposal,  a  bank,  a  movie  theater,  shopping 
center,  a  department  store.  Why,  as  to  traffic  generators, 
I  have  even  heard  that  some  of  the  social  functions  given 
by  the  residents  will  attract  fifty  to  seventy-five  cars  to  a 
narrow,  dead-end  street. 

We  are  a  mobile  society.  The  traffic  problem  is  with  us 
and  will  continue  with  us. 

The  University  has  been  in  its  present  location  for  over 
sixty  years,  with  major  buildings  having  been  constructed 
looking  to  the  future  of  a  great  university  since  1898. 

Under  those  circumstances,  with  whom  do  the  equities 
lie?  With  the  old  established  residents  or  with  the  Johnny- 
come-lately? 

The  University  is  governed  by  a  Board  of  Trustees  of 
men  who  are  outstanding — I  would  like  to  except  myself 
from  this  classification — outstanding  in  the  ministry,  all  of 
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the  professions,  education,  in  business,  and  all  of  them  in 
America.  The  legitimate  goal  of  the  University  and  long 
within  the  purview  of  the  present  zoning  regulations  should 
not  be  lost. 

Q.  In  connection  writh  your  testimony,  Mr.  Vice-chairman 
of  the  Board  of  Trustees,  I  wish  to  call  attention  to 

412  the  fact  that  there  were  in  attendance  at  this  hear¬ 
ing  this  morning,  and  there  may  be  now — there  were 

other  trustees,  Mrs.  Barkley,  by  telegram,  Mr.  George 
Clark,  Mr.  Mark  Lansburg,  Dr.  John  Orem,  Mr.  A.  C. 
Houghton,  Bishop  Oxnam,  yourself,  Paul  Cromelin  and  my¬ 
self,  and  I  happen  to  be  the  senior  trustee  from  1921  to  date, 
Dr.  Ralph  Smith,  Dr.  Horace  Cromer  and  Mr.  Samuel  H. 
Kaufman.  A.  I  saw  them  all  here  this  morning.  I  have 
not  seen  them  all  this  afternoon. 

Mr.  Colladay:  That  is  all. 

CROSS-EXAMINATION 

By  Mr.  Wilkes: 

Q.  Mr.  Laskey,  have  you  ever  seen  Mrs.  Barkley  at  a 
meeting  of  the  Board  of  Trustees?  A.  Yes,  I  have  seen  her 
at  more  meetings  than  I  can  remember  on  both  hands,  but 
I  cannot  give  you  the  exact  number.  I  have  also  seen  her 
at  many  meetings  of  the  executive  committee  and,  from  time 
to  time,  at  the  meetings  of  the  Buildings  and  Grounds  Com¬ 
mittee. 

Q.  Was  she  a  member  of  the  Board  of  Trustees  before 
she  married  the  Vice-President  and  came  to  Washington 
to  live?  A.  I  do  not  know  either  the  date  of  her  marriage 
or  the  date  of  her  election  to  the  Board. 

Q.  You  referred  to  a  united  board.  Is  it  a  fact 

413  that  when  this  matter  of  establishing  the  Sibley  Hos¬ 
pital  on  the  campus  of  the  American  University 

came  up  for  vote,  that  the  vote  was  eleven  to  ten?  A.  I 
do  not  know  the  exact  vote.  There  has  been  a  number  of 
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votes  on  matters  connected  with  the  establishment  of  Sib¬ 
ley  Hospital  on  the  campus.  Some  of  them  on  certain  is¬ 
sues,  I  believe,  have  been  close.  There  have  been  during 
the  course  and  evolvement  and  evolution  of  this  proposal, 
differences  of  opinion,  all  of  which  have  been  rationalized 
and  harmonized. 

Q.  Is  it  fair  to  say,  however,  that  the  committee  vote 
was  a  vote  which  prevailed  by  one  vote?  A.  I  would  have 
to  consult  the  minutes  on  that.  I  know  there  was  one  close 
vote  in  connection  with  the  establishment  of  the  hospital. 
Perhaps,  as  I  said  before,  there  have  been  many  votes  in 
that  connection  and  the  final  vote  by  which  the  University 
granted  the  acreage  in  question  to  Sibley  Hospital  was,  I 
believe,  unanimous. 


415  JOSEPH  MILLER 

(Representative  of  the  Washington  Metropolitan  Chapter 
of  the  American  Institute  of  Architects) 


DIRECT  EXAMINATION 


Gentlemen :  At  its  regular  monthly  meeting  held 
416  January  15,  1953,  the  Washington  Metropolitan 
Chapter  of  the  American  Institute  of  Architects, 
considered  the  proposed  re-zoning  of  American  University 
property  from  “A”  area  district  to  “A  Restricted”  area 
district  from  the  point  of  view  of  the  validity  of  the  zoning 
maps. 

As  a  practical  matter,  we  believe  that  prospective  pur¬ 
chasers,  developers,  builders,  architects,  and  engineers  must 
be  able  to  have  reasonable  assurance  that  they  may  proceed 
in  accordance  with  their  rights  under  the  regulations  and 
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the  zoning  maps  as  they  are.  It  should  not  be  necessary 
for  them  to  divulge  their  plans  prematurely  and  ask  their 
neighbors  whether  they  have  any  objections. 

In  order  to  permit  change  and  yet  preserve  the  validity 
of  the  zoning  maps,  therefore  we  recommend  that  when¬ 
ever  a  petition  is  filed  to  change  the  zoning  of  a  property 
from  a  less  restricted  to  a  more  restricted  classification, 
the  petition  shall  be  filed  and  notice  given  at  least  twelve 
months  before  the  change  can  be  made. 

In  the  meantime,  until  reasonable  and  fair  procedures 
have  been  adopted,  we  believe  that  no  property  should  have 
its  zoning  changed  from  a  less  restricted  to  a  more  re¬ 
stricted  zoning. 


Respectfully  submitted, 


Theodore  W.  Dominic 
President 


417  DR.  FRANCIS  J.  BROWN 

(Expert  on  Nursing  Education) 


DIRECT  EXAMINATION 


My  purpose  in  appearing  before  the  Zoning  Commission 
is  to  point  out  that  the  proposed  development  at  the  Ameri¬ 
can  University  in  the  construction  of  a  hospital  in  its  im¬ 
mediate  vicinity,  in  this  instance  on  the  campus,  is 
418  in  keeping  with  a  rapidly  expanding  policy  in  the 
education  of  nurses.  There  are  two  developments 
in  the  field  of  nursing  which  should  have  very  significant 
bearing  upon  the  decisions  of  this  Commission  in  relation 


to  the  proposed  hospital  construction  by  American  Univer¬ 
sity.  One  is  the  changing  educational  program  for  the 
training  of  nurses  and  the  other  the  changing  relationship 
between  the  hospitals  and  the  teaching  institutions. 

Until  the  turn  of  this  century,  the  preparation  of  nurses 
was  primarily  through  apprentice  training.  The  young 
woman  entered  the  hospital,  was  given  instruction  in  the 
necessary  skills,  and,  upon  the  completion  of  such  appren¬ 
tice  training,  was  authorized  to  practice.  As  the  informa¬ 
tion  and  essential  skills  multiplied,  it  became  apparent  that 
such  apprentice  training  was  inadequate.  In  1909  the  Uni¬ 
versity  of  Minnesota  developed  the  first  diploma  program 
for  nurses  combining  education  in  the  institution  and  train¬ 
ing  in  a  hospital.  A  study  as  early  as  1923  by  the  Commis¬ 
sion  on  the  grading  of  nursing  schools  recommended,  and 
I  quote,  that  the  nursing  schools  and  hospitals  be  integral 
parts  of  the  continuous  program,  unified  both  as  to  ad¬ 
ministration  and  as  to  program.  A  study  made  in  1933  re¬ 
inforced  these  recommendations. 

One  of  the  recommendations  of  the  National  Committe 
for  the  Improvement  of  Nursing  Services  is  that 
419  universities  provide  instruction  and  hospital  faci¬ 
lities  in  a  unified  program  to  meet  the  national  need 
for  more  and  better  trained  nurses.  It  also  recommended 
in-service  courses  in  college  for  nurses  now  practicing  in 
hospitals.  In  short,  each  of  the  several  national  studies 
have  recommended  the  integration  of  nursing  education  and 
the  practical  experience  in  the  hospital. 

Within  the  43  years  since  the  first  collegiate  school  of 
nursing  was  established,  a  total  of  494  schools  of  nursing 
now  ultilize  the  teaching  facilities  of  colleges  and  universi¬ 
ties,  96  of  which  offer  degree  courses.  For  the  most  part 
these  collegiate  schools  have  been  established  within  the 
last  twenty  years,  and  the  modern  trend  in  nursing  educa¬ 
tion  is  toward  a  further  expansion  of  nursing  education  in 
collegiate  institutions. 
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It  is  true  that  at  the  present  time  only  11%  of  all  nurses 
in  practice  are  graduates  of  collegiate  schools  but  in  a  pub¬ 
lication  of  the  National  League  for  Nursing,  which  is  now 
in  process  of  preparation,  a  survey  of  the  needs  for  nursing 
indicate  that  it  would  be  desirable  if  42%  of  the  nurses  had 
the  education  provided  through  the  collegiate  schools  and 
an  additional  12%  had  completed  work  in  graduate  schools 
of  nursing. 

The  second  change  in  emphasis  is  the  closer  relationship 
between  the  hospital  and  the  school  for  nursing.  This  is 
indicated  by  the  development  at  the  University  of 
420  North  Carolina,  for  example,  in  which  the  nursing 
school  has  just  been  completed  this  past  fall  directly 
across  the  street  from  the  hospital,  both  of  which  are  lo¬ 
cated  on  the  campus.  During  this  past  year,  to  cite  another 
illustration,  the  State  of  Florida,  using  a  full  time  staff, 
has  made  a  comprehensive  study  over  the  period  of  a  year 
looking  toward  the  establishment  of  its  medical  school  and 
a  school  of  nursing.  As  a  result  of  this  extensive  survey, 
plans  are  being  made  to  construct  the  hospital,  the  school 
of  nursing,  and  the  medical  school  within  a  single  unit  on 
the  university  campus.  This  is  the  trend  in  the  schools 
now  being  established.  In  fact,  one  of  the  criteria  for  ac¬ 
creditation  recently  adopted  is  the  proximity  of  the  educa¬ 
tional  facilities  to  the  University  and  the  practical  facili¬ 
ties  afforded  through  the  hospital. 

This  same  emphasis  is  indicated  in  the  policy  of  locating 
veterans  hospitals.  Previously  it  was  believed  that  vet¬ 
erans  hospitals  should  be  established  without  reference  to 
the  location  of  medical  or  dental  schools.  More  recently, 
this  policy  has  been  reversed,  and  most  of  the  veteran  hos¬ 
pitals  constructed  within  the  last  few  years  have  been  or 
are  now  being  constructed  adjacent  to  a  teaching  center  for 
doctors  and  nurses.  This  policy  was  recommended  by  both 
the  Veterans  Administration’s  advisory  committees:  the 
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Special  Medical  Advisory  Group  established  by  law 
421  to  advise  the  Administrator  and  the  Council  of  Chief 
Consultants  to  advise  the  Chief  of  the  Medical  Sec¬ 
tion. 

The  advantages  of  having  the  hospital  and  the  teaching 
institutions  in  very  close  proximity  are  obvious.  It  pro¬ 
vides  close  integration  of  the  instructional  and  experience 
aspects  of  the  training  of  nurses.  It  makes  possible  a  uni¬ 
fied  program  of  general  education  and  specialized  training 
which  is  otherwise  impossible.  / 

American  University,  in  seeking  to  /Construct  the  hos¬ 
pital  on  the  campus  where  it  will  be  hn*maediately  adjacent 
to  the  school  of  nursing,  is  seeking  to  cirrj  out  what  is  now 
recognized  as  best  practice  in  nursing  education.  It  will 
also  help  in  meeting  the  increasing  needs  for  nurses  with 
collegiate  education.  < 

This  plan  of  American  University  and  Sibley  will  help  to 
attract  girls  into  the  nursing  field  and  alleviate  the  tremend¬ 
ous  shortage  of  nurses  now  existing. 


CROSS-EXAMINATION 
By  Mr.  Wilkes : 

Q.  Dr.  Brown,  I  read  from  a  portion  of  the  1951-1952 
catalogue  of  the  American  University  and  it  is  as  follows : 

422  1 1  The  University  offers  programs  in  nurs¬ 

ing  education  and  administration  to  enable 
students  who  have  completed  the  basic  profes¬ 
sional  course  in  nursing  and  have  qualified  as 
registered  nurses  to  complete  the  work  leading  to 
•  a  degree  of  Bachelor  of  Science  in  Nursing.” 


Then,  along  a  little  later,  it  says : 

“Programs  are  planned  to  meet  the  needs  of 
students  of  nursing  to  prepare  for  positions  as 
head  nurses,  clinical  instruction,  and  psychiatric 
nurses.’ ’ 

Now,  is  that  your  understanding  of  the  work  that  is 
being  carried  out  at  the  American  University  now?  A.  I 
am  not  familiar  with  the  program  now  carried  on  at  Ameri¬ 
can  University.  I  am  speaking  in  terms  of  the  basic  prin¬ 
ciples  which  I  am  sure  the  American  University  will  fol¬ 
low  that  are  in  keeping  with  the  best  practices  in  the  train¬ 
ing  of  nurses. 

Q.  In  connection  with  the  training  of  nurses  and  doctors, 
the  availability  of  clinical  material  is  of  primary  import¬ 
ance,  is  it  not?  A.  That  is  correct. 

Q.  Do  you  think  this  location  is  conducive  to  expecting 
an  abundance  of  clinical  material?  A.  That  is  a  question 
for  the  doctors  to  decide,  sir,  and  not  for  an  educator. 
423  Q.  It  is  a  fact,  is  it  not,  that  nurses  taking  courses 
of  instructions  have  to  go  to  St.  Elizabeths  Hos¬ 
pital  for  psychiatric  instructions,  Children’s  Hospital  for 
instructions  in  connection  with  matters  pertaining  to  child’s 
care  and  other  hospitals  where  specialities  are  involved? 
A.  There  are  what  are  termed  affiliated  hospitals  which  are 
the  specialized  hospitals.  That  is  inevitable,  because  of  the 
fact  that  one  would  not  have  these  specializations  in  all  of 
the  hospitals  in  any  community. 

But  in  terms  of  the  basic  program,  both  of  the  in-service 
training  of  the  nurses  in  the  hospital  and  the  pre-service 
training  of  nurses,  this  close  integration  of  a  program  is 
almost  impossible  unless  the  nurses  training  and  the  univer¬ 
sity  and  the  hospital  are  immediately  adjacent  to  each 
other.  Certainly,  that  has  been  the  national  trend  consist¬ 
ently. 


SISTER  OLIVIA  GOWAN 


(Expert  on  Nursing  Education) 


DIRECT  EXAMINATION  .  . 

By  Mr.  Cromelin: 

,  <  i 

424  Q.  Sister,  I  believe  that  you  are  the  president  of 
the  District  of  Columbia  League  of  Nursing,  are  you 
not?  A.That  is  correct. 

Q.  You  are  also  the  dean  of  nursing  education,  the  school 
of  nursing  education  at  Catholic  University;  you  are  a 
member  of  the  Board  of  Review  National  Accrediting  Serv¬ 
ice,  a  member  of  the  Advisory  Council  to  the  Nursing  Serv¬ 
ice  and  the  Veterans  Administration,  and  chairman  of  the 
Educational  Committee  of  the  Council,  member  of  the 
Nurses  Advisory  Board  for  Children’s  Hospital,  and  an 
Honorary  Member  of  American  Hospital  Association;  am 
I  correct?  A.  That  is  correct. 

Q.  Now,  Sister,  have  you  made  some  research  and  in¬ 
vestigation  and  study  as  to  the  requirements  of  a  modern 
hospital  in  so  far  as  its  nurses’  functions  are  concerned, 
and  also  with  respect  to  the  proposed  affiliation  of  Sibley 
Memorial  Hospital  and  American  University  in  so  far  as 
the  development  of  a  Department  of  Nursing  is  concerned? 
A.  Yes;  I  spent  the  greater  part  of  my  teaching  and  uni¬ 
versity  work  in  this  particular  field.  :  . 

I  have  been  the  Director  and  Dean  of  the  School  of  Nurs¬ 
ing  at  Catholic  University  since  1932  and  during  that  time 
I  have  taught  and  wrote  to  a  certain  extent  and  carried  out 
research  in  this  particular  field. 

I  would  like  to  say,  if —  .  _  . 

Q.  You  will  tell  your  own  story.  A.  If  there  are 
no  further  questions  you  would  like  to  bring  out,  I 
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would  like  to  state  that  I  have  also  spent  ten  years  as  a  hos¬ 
pital  administrator,  where  I  feel  that  I  know,  should  know 
the  American  Hospital  as  well  as  its  nursing  educational 
program. 

I  would  like  to  say,  first  of  all,  that  the  modern  hospital 
has  three  main  functions. 

First  and  foremost,  of  course,  is  the  care  of  patients.  It 
also  has  an  important  educational  function  for  those  who 
are  involved  in  the  treatment  and  care  of  patients,  and  it 
has  a  research  function. 

I  am  particularly  concerned  here  with  the  education  of 
all  nurses,  although  we  must  remember  that  in  many  of  our 
large  hospitals,  medical  education  of  the  physician,  labora¬ 
tory  technicians,  record  librarians  and  even  the  general 
personnel  are  educated  in  the  proper  field  of  health. 

The  hospital,  this  education  takes  place  on  the  clinical 
side  both  are  the  patients  who  may  be  in  bed  and  the  patient 
who  is  up  and  around.  I  am  particularly  interested  in  this 
question,  this  plan  of  Sibley  Hospital  to  be  constructed,  to 
construct  its  new  building  on  the  campus  of  American  Uni¬ 
versity.  As  was  brought  out  by  some  of  the  previous  testi¬ 
mony,  particularly  that  of  Dr.  Hunter  and  Dr.  Brown,  of 
the  American  Council,  if  we  are  to  educate  person- 
426  nel  in  this  important  field  of  health,  we  need  a  hos¬ 
pital  in  close  proximity  to  a  university. 

The  modern  basis  and  trend  is  in  that  direction,  as  has 
been  brought  out  by  Dr.  Brown. 

Now,  I  have  a  feeling  that  perhaps  there  is  a  strong 
concept  prevalent  about  what  a  hospital  is  today.  A  hospi¬ 
tal,  a  modem  hospital  today,  is  a  thing  of  beauty.  If  it  is 
not,  it  is  not  really  in  a  position  to  carry  out  its  main  pur¬ 
pose,  which  is  the  care  of  patients. 

So,  both  in  the  material  and  the  spiritual  sense,  Sibley 
Hospital  is  trying  to  continue  the  good  work  of  the  past, 
by  improving  its  facilities,  by  building  one  of  the  most 
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beautiful  new  hospitals,  and  also  providing  the  necessary 
educational  facilities. 

Probably  many  of  us  here  in  Washington  think  of  it, 
because  we  have  a  number  of  hospitals  that  are  old  and 
certainly  need  new  buildings,  to  think  of  the  hospital  build¬ 
ing  as  being  rather  old,  hard  to  keep  up  in  repair  and  not 
too  beautiful. 

As  I  said  before,  the  modern  hospital  presents  a  different 
picture.  We  don’t  have  smoke.  We  have  modern  methods 
of  garbage  disposal,  and  we  also  have  quiet  zones  around 
hospitals. 

In  fact,  I  think  we  can  conceive  the  modern  hospital  to 
be  a  beautiful  building  and  well  kept  up,  and  really 
427  not  menace,  certainly,  to  any  particular  community 
or  a  city  such  as  Washington. 

We  also  have,  in  relation  with  Sibley  Hospital,  as  I  know 
Sibley  Hospital  and  its  school  of  nursing,  and  I  have  taught 
their  students  and  I  have  taught  their  personnel — we  have 
had  a  very  fine  relationship  between  the  School  of  Nursing 
and  Catholic  University  and  Sibley  Hospital  School  of 
Nursing.  In  fact,  one  of  their  graduates  is  a  member  of  our 
faculty  at  the  present  time,  and  we  know  there  is  a  fine 
religious  and  spiritual  atmosphere  in  that  particular  hos¬ 
pital. 

And  in  that,  we  are  receiving,  the  people  of  this  com¬ 
munity  are  not  only  receiving  medical  care,  and  custodial, 
but  they  are  receiving  something  beyond  that. 

Now,  I  think  that  the  present  Sibley  Hospital,  because  of 
its  age,  difficulty  of  maintenance  and  so  on,  is  going  to  have 
a  hard  time  to  continue  to  attract  the  young  people  to  that 
,  institution  and  its  School  of  Nursing.  In  fact,  I  don’t  think 
I  am  giving  out  any  information  that  is  not  correct  when  I 
say  the  enrollment  is  already  dropping,  in  spite  of  the  fact 
that  the  staff  are  working  to  maintain  high  standards  of 
education  and  surroundings. 
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In  a  democratic  country,  the  students  of  nursing  cer¬ 
tainly  should  be  given  the  opportunity  of  education  that  is 
afforded  to  young  people  in  other  fields  of  education, 

428  particularly  in  this  field  of  social  science. . 

I  think  Sibley  School  of  Nursing  is  attempting  to 
do  that.  In  1950,  the  National  League  of  Nursing  Educa¬ 
tion  adopted  the  principle  that  nursing  education  in  all  its 
forms,  practical,  professional  and  graduate  nurse,  be  con¬ 
ducted  under  the  auspices  of  an  educational  institution.  In 
doing  so,  the  National  League  of  Nursing  Education,  which 
is  our  standard-setting  body  on  a  national  basis  at  that 
time,  was  at  that  time,  recognized  that  hospitals  were  not 
of  themselves  educational  institutions.  And  they  believed 
that  nursing  education  should  be  conducted  under  the  aus¬ 
pices  of  educational  institutions  to  improve  both  the  quality 
of  nursing  service  and  to  protect  the  public.  That  protec¬ 
tion  of  the  public  is  also  involved  in  education,  and  we 
as  citizens  of  this  community  will  be  directly  affected  in 
one  way  or  another  by  whatever  happens  in  relation  to  the 
educational  program  in  connection  with  Sibley  Hospital. 

Now,  the  wards  of  hospitals  are  important  teaching  cen¬ 
ters.  They  are  used  best  when  the  educational  aid  is  in  op¬ 
eration  through  university  or  educational  control. 

Sibley  Hospital  needs  the  educational  facilities  of  Ameri¬ 
can  University.  The  university  with  which  it  has  been 
-  connected  has  been  unable  to  utilize  the  educational  facili¬ 
ties  offered,  because  of  apparent  reasons,  such  as  trans¬ 
portation  costs,  and  so  on.  Now,  when  American 

429  University  becomes  fully  responsible  for  the  educa¬ 
tional  program  in  nursing,  more  young  women  will 

be  attracted  to  nursing. 

In  the  past,  Sibley  has  attracted  a  desirable  type  of  young 
women.  As  we  know,  it  is  having  difficulties  now.  More 
than  likely,  because  Sibley  needs  a  new  hospital  and  a 
school  for  the  education  of  nurses,  needs  American  Univer¬ 
sity,  the  .District  of  Columbia  has  been  faced  with  the  need 


to  support  this  movement  of  the  new  hospital  on  the  cam¬ 
pus  of  American  University.  The  District  of  Columbia 
has  been  faced  with  a  shortage  of  nurses  for  a  long  time,  at 
least  within  the  past  decade. 

I  would  like  to  say  here,  that  should  not  the  citizens  of 
this  community  consider  this  fact :  Sibley  Hospital,  because 
of  its  Christian  purpose,  has  appealed  to  parents  of  girls 
who  are  anxious  to  have  them  educated  in  a  religious  en¬ 
vironment.  This  has  been  possible  at  Sibley,  according  to 
the  wishes  of  the  parents.  The  school  actually  had  its 
beginning  in  the  training  of  deaconesses  of  the  Methodist 
Church.  Today,  more  than  ever,  we  need  a  Christian  herit¬ 
age. 

In  conclusion,  may  I  say  that  I  have  tried  to  say  that  a 
modern  hospital  is  not  objectionable  in  any  community. 
One  of  any  university  center  is  so  important  to  the  welfare 
of  our  people  that  it  deserves  all  the  support  that  all  of  us 
have  in  our  souls  to  support. 

In  our  troublesome  times,  we  need,  more  than 
430  ever,  the  religious  values  that  have  been  given  to 
those  who  have  brought  Sibley  Hospital  and  its 
school  into  its  present  statute. 

When  this  hospital  is  looking  to  the  university,  which  it 
needs  so  urgently  to  assist  it  to  continue  its  fine  work  of  the 
past,  shall  we  say  to  those  devoted  people — and  I  would 
like  here  to  commend  the  Board  of  Directors,  Dr.  Orem, 
Mrs.  Cassassus,  and  the  others  who  have  been  connected 
with  it,  for  the  fine  contributions  they  have  made  to  the 
community. 

Can  we  afford  to  discourage  this  fine  contribution  that 
has  been  within  our  midst,  by  saying,  “We  don’t  want  you 
within  a  certain  section  of  our  city”? 

It  is  my  opinion  that  the  opposition  that  has  been  en¬ 
countered  is  mainly  due  to  misunderstanding  and  certain 
fears  that  do  not  really  exist. 
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Therefore,  I  would  like  to  say,  in  closing,  let  us  work  to¬ 
gether  as  united  citizens  for  the  greater  welfare  and  good 
of  our  people. 

Q.  Sister,  we  thank  you  very  much.  I  assume  that  it  is 
your  considered  opinion  that  a  young  lady  cannot  be  a  good 
nurse  and  administer  to  the  sick,  and  the  souls  of  the  dying, 
unless  she  has  deep  religious  convictions  within  her  heart. 

Am  I  correct?  A.  You  are  correct.  It  is  my  firm 
432  belief  that  a  young  woman  of  all  faiths  cannot  really 
do  good  nursing  unless  she  has  spiritual  values  in 
her  own  life. 


LOUIS  JUSTEMENT  (Resumed  Testimony) 


432  CROSS-EXAMINATION 

By  Mr.  Wilkes : 


Q.  Mr.  Justement,  what  is  the  estimated  cost  of  the  pro¬ 
ject  which  is  shown  on  your  plans  involving  the  hospital 
and  the  nurses’  quarters  in  connection  with  it?  A.  At  this 
stage,  it  is  very  difficult  to  fix  it  precisely,  but  let  us  say 
that  it  wTould  be  something  in  the  neighborhood  of  $7  mil¬ 
lion. 

Q.  Then,  if  I  read  your  contract  which  you  just  warned 
me  not  to  lose,  you  have  got  a  fee  of  about  $350,000  in¬ 
volved,  haven’t  you?  A.  That  is  right;  as  a  gross  fee. 


433  Q.  Now,  Mr.  Justement,  you  are  an  architect,  are 
you  not?  A.  I  try  to  be. 

Q.  Are  you  a  real  estate  expert?  A.  A  real  estate  ex¬ 
pert? 
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Q.  Yes,  sir.  A.  I  don’t  attempt  to  qualify  as  a  real 
estate  expert.  I  think  I  know  a  lot  about  it,  but  I  am  not 
pretending  to  qualify  as  a  real  estate  expert. 

Q.  Are  you  an  expert  on  hospital  administration?  A.  I 
don’t  pretend  to  that. 

Q.  Are  you  a  lawyer?  A.  No. 

Q.  Are  you  a  doctor?  A.  No. 

Q.  Are  you  conscious  of  the  fact  that  you  have  expressed 
expert  opinion  not  only  as  an  architect,  in  your  presenta¬ 
tion,  but  you  have  also  attempted  to  express  opinions  as 
an  expert  on  hospital  administration,  as  a  lawyer,  and  as  a 
doctor?  A.  I  would  not  say  that  I  have  expressed  ex- 

434  pert  opinions  on  those  subjects.  I  have  tried  to  pre¬ 
sent  those  subjects  from  the  point  of  view  of  common 

sense  and  my  own  observation,  and  any  expert  questions 
on  those  lines,  I  am  sure  are  going  to  be  fully  and  com¬ 
pletely  substantiated  by  further  witnesses. 

My  testimony  has  been  designed  to  give  an  over-all  view 
of  this  case  as  I  have  seen  it  developed  and  discussed  it 
in  all  its  ramifications. 

I  am  not  claiming  expertness  where  I  do  not  possess  it. 

Q.  Number  one.  We  will  take  them  numerically. 

Mr.  Justement,  directing  your  attention  to  your  Exhibit 
No.  1,  it  shows  very  clearly,  does  it  not,  that  the  number  of 
people  served  by  Sibley  Hospital  are  predominantly  from 
the  eastern  section  of  the  city,  as  distinguished  from 

435  the  western  sections  of  the  city?  A.  It  does  at  the 
present  time.  I  have  explained  that  that  condition 

will  not  continue  when  the  new  Providence  and  the  new 
Medical  Center  have  been  built. 

Q.  Would  you  turn  to  Exhibit  No.  2,  please?  Exhibit 
No.  2  purports  to  show  a  number  of  hospitals  which  are  lo¬ 
cated  on  the  campuses,  or  adjacent  to  the  campuses  of  col¬ 
leges  and  universities  in  this  area ;  is  that  correct?  A.  That 
is  right 
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Q.  Now,  isn’t  it  a  fact  that  dealing  with  Providence  Hos¬ 
pital,  the  Catholic  University  is  on  the  westerly  side  of  the 
Metropolitan  Branch  of  the  Baltimore  &  Ohio  Railroad 
tracks;  whereas,  the  new  Providence  site  is  some  blocks 
eastwardly  from  those  tracks?  A.  That  is  true. 

Q.  So  that  you  could  hardly  say  that  that  is  on  the  cam¬ 
pus?  A.  No ;  I  didn’t  say  that.  I  said,  on  or  near  the  cam¬ 
pus,  I  believe. 

Q.  Now,  let  us  take  Georgetown.  The  Georgetown  Uni¬ 
versity  Hospital  has  a  medical  building  fronting  on  Reser¬ 
voir  Road,  do  they  not  ?  A.  That  is  right. 

Q.  Now,  if  you  travel  by  automobile  in  the  most  direct 
route  from  there  to  what  is  commonly  known  as  the  Hill 
Top,  where  the  Arts  and  Sciences  School  is  located, 
436  it  is  something  over  a  mile-and-a-quarter,  is  it  not? 
A.  I  haven’t  measured  it,  but  it  could  be. 

Q.  George  Washington  University  Hospital  is  located 
several  blocks  from  the  main  area  occupied  by  its  Liberal 
Arts  and  Law  and  Government  Departments;  is  that  not 
a  fact?  A.  That  is  right;  two  or  three  blocks. 

Q.  The  Medical  Center  which  is  to  be  located  in  the  Sold¬ 
iers  Home  grounds  is  not  on  the  campus,  is  it  ?  A.  I  wouldn ’t 
say  it  was. 

Q.  Well,  I  know,  but  is  it?  A.  No,  sir. 

Q.  The  Sibley  Hospital,  as  it  is  proposed  under  your 
plans,  will  actually  be  upon  and  will  take  part  of  the  ex¬ 
isting  campus  of  the  American  University;  is  that  correct? 
A.  That  is  right. 

Q.  And,  in  that  relation,  in  that  respect,  it  is  unique? 
A.  No ;  it  is  like  Georgetown  in  that  respect.  Georgetown 
doesn’t  even  have  a  property  separation  line  between  the 
hospital  and  the  campus.  I  tried  to  find  the  area  of  the 
hospital  grounds  in  Georgetown  and  I  couldn’t  find  any 
property  line  between  the  hospital  area  and  the  campus. 
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439  Q.  You  have  an  exhibit  which  shows  the  sites 

440  which  are  available  in  the  District  of  Columbia,  or 
parts  thereof  I  think  it  is  probably  No.  3?  A.  That 

is  it  - 

Q.  Now,  you  have  not  considered  any  sites  which  are  on 
the  eastern  side  of  the  Anacostia  River,  I  believe?  A.  That 
is  right ;  and  I  said  why. 

Q.  And  if  you  should  consider  parts  of  the  northeast, 
southeast  and  southwest  which  are  east  of  the  Anacostia 
River,  you  would  find  many  sites,  would  you  not,  which 
would  be  available  for  hospital  accommodations  ?  A.  There 
are  sites,  but  I  do  not  consider  them  suitable  for  a  hospital 
serving  the  metropolitan  area  as  distinguished  from  the 
neighborhood  hospital. 

Q.  Then  they  are  suitable  sites  from  a  physical  point  of 
view  but  they  are  not  suitable  because  they  are  located  too 
far  east;  is  that  correct?  A.  That  is  right. 

Q.  Is  it  not  a  fact  that  you  have  only  shown  a  study  of 
the  “  A”  or  unrestricted  zoning  area  in  these  red  splotches, 
and  you  have  failed  to  make  a  survey  of  the  ASR,  “A” 
semi-restricted  areas,  which  areas  would  be  available  upon 
approval  by  the  Zoning  Board  of  Adjustment ;  is  that  right 
— that  is  correct,  is  it  not?  A.  I  have  not  used  ASR  for 
two  reasons.  First,  there  are  very  few  places  of  that 

441  kind;  and,  secondly,  I  don’t  deliberately  try  to  get 
into  a  zoning  fight  if  I  can  find  land,  that  it  is  prop¬ 
erly  zoned,  in  A-area.  That  is  what  I  am  looking  for.  I 
don’t  try  to  get  a  piece  of  property  that  compels  you  to  go 
for  a  request  for  a  change  of  zoning. 

Q.  But,  Mr.  Justement,  you  have  sought  to  prove  that 
there  are  no  sites  available  zoned  “A”  and,  therefore, 
would  it  not  be  logical  to  make  a  survey  to  determine  what 
ASR  sites  there  are  available,  to  the  end  that  the  Board  of 
Zoning  Adjustment  would  have  the  authority  in  its  discre¬ 
tion  to  grant  permission  to  establish  on  those  sites  hos¬ 
pitals?  A.  May  I  say  that  I  did  check  them— there  are  a 
very  few  of  those. 


Q.  Where  is  your  exhibit! 

Mr.  Cromelin :  Let  him  finish  his  question. 

Mr.  Wilkes :  Wait  a  minute.  A.  I  did  not  put  them  on 
there  for  the  simple  reason,  as  I  have  stated,  I  don’t  think 
that  we  should  be  compelled  to  look  into  the  “A ’’-area,  to 
the  semi-restricted,  which  does  not  give  the  full  and  unre¬ 
stricted  right  to  build  a  hospital. 

Now,  if  the  Board  is  interested,  I  will  be  very  glad  to 
add  those  sites  to  that  exhibit.  I  don’t  think  that  they 
have  any  significance  as  a  part  of  the  exhibit. 

Q.  Well,  you  would,  before  you  prepared  this  ex- 

442  hibit,  have  to  make  a  study,  wouldn’t  you!  A.  When 
we  went  over  the  plat  books,  we  checked  on  several 

of  them,  A,  A-semi-restricted,  B,  C,  and  D,  so  that  we  got 
the  information  in  loose  form ;  but  it  did  not  seem  to  have 
any  significance,  because  you  could  not  build  on  A-semi- 
restricted,  anyway,  and  there  wasn’t  any  C,  and  there  wasn’t 
any  D,  that  qualified.  So,  we  did  the  only  thing  we  could 
show,  which  was  the  A-area. 

Q.  You  referred  to  the  Providence  Hospital  that  is  to  be 
erected  on  the  ASR  property,  is  it  not?  A.  That  is  right. 

Q.  Do  you  happen  to  know  that  case  was  presented  and 
approved  by  the  Board  of  Zoning  Adjustment  on  the  basis 
of  retaining  control  and  of  many  factors,  including  the  ap¬ 
proval  of  plans  and  the  area  of  occupancy  and  the  number 
of  parking  spaces,  and  other  controlling,  such  as  that?  A. 
I  would  expect  it  to  be. 

Q.  Would  you  think  that  the  Board  of  Zoning  Adjust¬ 
ment  would  treat  with  less  consideration  and  less  fairness 
the  Sibley  Hospital  than  it  did  Providence  Hospital?  A. 
I  would  not 

Q.  Do  you  know  it  to  be  a  fact  that  the  Georgetown  Uni¬ 
versity  Hospital  is  built  on  B-restricted  land?  A.  That,  I 
did  not  check  into,  because  it  did  not  seem  to  be  necessary 
to  check  into  it.  Now,  B-restricted  is  also  subject  to 

443  the  Board  of  Zoning  Adjustment,  and  there  is  very, 
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very  little  B-restricted,  outside  of  the  Georgetown  area; 
and,  furthermore,  we  can  only  deal  with  vacant  lots 
and  parcels  that  are  bigger  than  seven  acres. 

In  other  words,  we  have  already  been  criticized  for  hav¬ 
ing  too  small  a  parcel  with  eight  acres.  Now,  we  did  not 
investigate  anything  smaller  than  seven  acres;  and  this 
city,  the  vacant  land  in  the  District  of  Columbia  between 
the  two  rivers,  is  so  scarce  that  there  are  very  few  parcels 
of  any  description  in  any  land  classification. 

Q.  Mr.  Justement,  referring,  if  you  please,  to  your  Ex¬ 
hibit  No.  4,  the  proposed  site  for  the  hospital  and  nurses’ 
home,  does  not  indicate,  by  anything  pasted  over  it,  or 
otherwise,  what  the  Goodman  Plan  was  ?  A.  Oh,  that  part 
of  it  which — 

Q.  Yes.  A.  Well,  I  can  tell  you  what  was  in  there.  Part 
of  it  was  a  baseball  diamond ;  the  upper  part,  the  northern 
half  of  it  And  the  southern  part  of  it  were  some  dormitory 
buildings. 


445  Q.  Now,  may  I  ask  you  whether  or  not  you  think 
that  comparison  which  is  made  on  the  basis  of  show¬ 
ing  a  lot  as  compared  with  a  little,  is  valid,  in  view  of  the 
fact  that  that  which  is  colored  in  light  pink  goes  into  any 
number  of  hundreds  of  streets  and  private  one- way’s; 
whereas,  that  which  is  in  salmon  will  all  go  in  and  come  out 
of  one  little  entrance  or  exhibit?  A.  Now,  may  I  say,  as  to 
that  question,  Yes ;  but  I  would  like  to  say  why. 

The  argument  in  your  testimony,  or  your  witnesses’  tes¬ 
timony,  was  that  the  traffic  in  Nebraska  Avenue  was  so 
great  that  it  could  not  receive  this  additional  traffic  with¬ 
out  injurious  effects. 

Now,  my  point  is  simply  that  the  present  traffic  in  Ne¬ 
braska  Avenue  is  so  enormous  already,  that  this  is  just  a 
small  amount;  and  when  the  traffic  is  increased  further, 
it  will  be  a  still  less  significant  proportion  of  this  total 
traffic. 
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Q.  Mr.  Justement,  have  you  ever  heard  of  the  straw  that 
broke  the  camel ’s  back!  A.  Yes. 

•  ••••••••• 

The  Witness :  Yes ;  I  would  like  to  say  that  I  have 
446  heard  words  to  that  effect;  but  may  I  say,  also,  in 
answer  to  that  precise  question — and  I  am  glad  you 
asked  it,  because  we  looked  up  the  figures  for  1947  traffic 
on  Nebraska  Avenue;  they  were  originally  the  first  count 
that  we  could  get,  I  mean,  the  latest  count ;  and  then  we  got 
these  figures  for  1952. 

Well,  we  are  in  1953  now,  but  about  a  five-year  period. 

In  that  five  years,  the  traffic,  as  I  recall  it — and  I  am 
sorry  I  did  not  bring  the  figure,  and  I  didn’t  expect  the 
camel — but  in  that  five-year  period,  the  traffiic  has  in¬ 
creased  about  50  per  cent,  and  there  was  no  hospital  out 
there.  •  •  * 


450  Q.  Let  us  look  at  Exhibit  No.  6,  which  is  a  plot 
plan  of  the  proposed  Medical  Development,  is  it  not ! 
A.  That  is  right. 

Q.  I  wonder  if  the  gentleman  to  the  left  there  would  put 
his  pointer  on  the  boiler-room. 

Now,  swing  around  to  the  center,  will  you  please,  so  it 
will  be  identified. 

Now,  you  enter  that  boiler-room  on  natural  grade,  be¬ 
cause  the  street  that  swings  around  there  comes  down  to  a 
natural  grade,  and  the  grading  of  the  surrounding  area  is 
about  on  a  level  with  the  basement,  I  suppose,  or  the  floor 
of  the  boiler-room?  A.  That  is  approximately  correct ;  yes. 

Q.  Now,  let  us  assume  that  that  is  Elevation  Zero?  A. 
Yes. 

Q.  What  would  be  the  elevation  of  the  penthouse,  which 
is  at  the  highest  elevation?  A.  That  would  be  about  108 
feet. 
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Q.  108  feet?  A.  That  is  right. 

Q.  How  many  stories?  A.  That  would  be  seven  stories. 
I  beg  your  pardon —  seven  plus  two,  is  nine  stories ;  seven 
stories  on  the  entrance  side.  I  was  thinking  of  the  other 
side.  Seven  stories,  and  a  basement  and  a  sub-basement — 
put  it  that  way. 

451  Q.  Now,  this  tall  building  would  be  within  60  feet 
of  the  Dudley  Home,  which  is  just  to  the  south  of 
what  I  think  is  the  southwesterly  point  of  the  building; 
is  that  correct?  A.  The  extreme  corner,  right  there,  is  ap¬ 
proximately  70  feet  from  the  party-line. 


453  Q.  But  there  would  be  a  height  of  134  feet ;  is  that 
correct?  A.  I  haven ’t  figured  it,  but  it  is  conceivable. 

Q.  But  that  is  approximately  correct,  in  any  event?  A. 
It  is  not  too  far  off. 

Q.  Will  you  take  my  word  for  it,  for  the  fact  that  the 
scale  there  would  be  134  feet?  A.  If  it  pleases  you,  I  am 
willing  to  take  your  word  for  that. 

Q.  I  will  ask  you,  does  this  seem  to  you  to  be  a  fair  model 
reproduction  of  the  buildings  which  are  shown  on,  I  think, 
Exhibit  7  or  8  there?  A.  Well,  if  you  want  to  accept  a 
very  crude  representation,  which  I  realize  you  haven’t  had 
the  time  to  do  anything  more  than  present,  and,  of  course, 
one  in  which  you  are  not  interested  in  making  anything 
satisfactory,  it  may  be.  I  haven’t  checked  it,  but  it  may  be 
that  the  over-all  relationships  of  height  to  width  are  not 
too  dissimilar. 

Q.  Now,  would  it  surprise  you  that  this  is  a  correctly  re¬ 
produced  scale  model  of  one  of  their  houses  directly  across 
the  street  from  this  power-plant?  A.  No;  that  would  not 
surprise  me  at  all. 

Q.  That  represents  a  pretty  substantial  amount  of  bulk 
to  be  contiguous  to  a  residental  area  such  as  the  one 

454  one  in  question,  does  it  not?  A.  Yes ;  but  as  we  have 
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pointed  out,  it  is  going  to  be  screened  by  trees,  very 
big  trees  which  are  there. 

Q.  Is  there  any  obligation  in  the  world — and  I  will  ask 
you  this  as  an  architect,  and,  if  you  please,  as  a  lawyer — 
certainly,  as  an  architect  in  view  of  your  knowledge  of 
zoning  regulations  and  building  regulations, — is  there  any 
control  in  the  world,  that  any  adjacent  property  owner  or 
any  official  of  the  District  of  Columbia  has  with  respect  to 
screening  or  with  respect  to  access  to  streets,  once  this 
building  is  built  on  the  present  zoning?  A.  You  have  put 
two  questions  in  one  there.  With  respect  to  access  of 
streets,  I  have  made  a  suggestion  in  my  testimony  this  morn¬ 
ing. 

Q.  Well,  now,  with  respect  to  streets — A.  Access  to 
streets. 

Q.  Is  there  any  control,  under  A-zoning,  on  this  very 
site  that  we  are  talking  about,  which  the  Zoning  Commis¬ 
sion,  the  Commissioners  of  the  District  of  Columbia,  any 
of  the  officials,  or  any  contiguous  or  adjacent  owner  has 
over  how  much  access  you  can  or  cannot  have  to  Univer¬ 
sity  Avenue?  A.  I  am  trying  to  answer  that  question. 
There  is  no  control  as  such;  but  if  the  owners  voluntarily 
agree  to  a  D-restriction,  that  in  effect  is  an  iron-clad  con¬ 
trol. 

Mr.  Cromelin:  May  I  make  a  statement  to  the 
455  Commissioner  at  this  time,  with  the  consent  and  ap¬ 
proval  of  the  President  of  the  Sibley  Memorial  Hos¬ 
pital  :  that  if  it  means  anything  to  the  owners  of  the  neigh¬ 
borhood,  we  shall  recommend,  the  President,  and  I  as 
Chairman  of  the  Board  of  Directors,  that  for  a  period  of 
not  less  than  20  years,  we  will  agree  that  there  shall  be  no 
roadway  in  or  upon  those  sections  to  which  the  objection 
has  been  directed. 

We  have  no  intention  ever  to  open  up  that  area,  but  we 
are  willing  to  make  it  in  a  covenant  that  will  run  with  the 
land  for  a  period  of  20  years. 
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By  Mr.  Wilkes: 

Q.  Now,  Mr.  Justement,  that  covenant  could  have  been 
inserted  in  the  deed  from  the  American  University  to  the 
Sibley  Hospital,  could  it  not? 

Mr.  Cromelin :  And  it  can  be  inserted  now,  Mr.  Wilkes, 
if  that  will  satisfy  the  clients  that  you  represent. 

Mr.  Wilkes:  Well,  it  precisely  would  not  satisfy  me,  be¬ 
cause  a  covenant  is  simply  an  agreement.  It  would  be  an 
agreement  between  two  owners,  the  American  University, 
and  the  other,  the  Sibley  Hospital.  The  same  two  people 
could  get  together  and  vitiate  it  or  amend  it  at  will. 

Now,  may  I  cross-examine  the  witness  ? 

Mr.  Cromelin:  I  would  like  to  answer  that,  by  saying 
that  I  propose  a  covenant  that  will  run  with  the  land,  which 
would  make  it  possible  for  any  of  your  clients  af- 
456  fected  to  bring  an  injury  suit  the  minute  that  it  was 
violated. 

Mr.  Wilkes:  I  submit  it  is  wholly  impracticable  for  a 
covenant  of  that  sort  to  be  given  to  600  or  700  owners.  It 
would  require  the  signature  of  every  owner  of  every  piece 
of  property,  in  order  to  be  uniform.  It  would  require  the 
owner  of  every  trustee  under  every  deed  of  trust.  Other¬ 
wise,  one  simple  foreclosure  could  vitiate  it  as  to  that  parti¬ 
cular  property.  It  is  wholly  impracticable. 

Mr.  Cromelin :  I  propose  to  go  further,  and  make  it  run 
for  the  benefit  of  everyone  who  would  be  in  that  area,  and 
their  successors,  and  to  give  the  right  to  file  an  injunction 
suit ;  because  I  want  to  tell  you  right  now,  that  when  Sibley 
Hospital  gives  its  word  that  it  won’t  be  done,  it  will  not  be 
done,  and  it  has  no  greater  legal  efficacy  even  by  having  a 
covenant ;  but  if  you  want  it,  we  will  give  it. 

Mr.  Wilkes:  Now  you  are  getting  mad,  Mr.  Cromelin. 

Mr.  Cromelin :  No ;  I  am  not.  I  am  stating  a  fact,  that 
the  University  wants  to  do  everything  that  it  can  to  meet 
the  wishes  of  the  residents  there,  short  of  destroying  our 
property. 
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Mr.  Wilkes :  And  we  want  to  be  sure  that  nothing  is  done 
which  will  involve  the  destruction  of  our  property  or  the 
liveability  of  it;  and  I  don’t  believe  that  there  is  any 
practical  way  that  you  can  accomplish  that  which 

457  you  suggest  in  desperation ;  but  I  would  like  to  pro¬ 
ceed  with  my  cross-examination. 

Mr.  Cromelin :  Well,  then,  I  would  suggest  further,  then, 
that  if  the  Commission  is  in  doubt  as  to  the  legal  possi¬ 
bility  of  this,  which  I  have  no  doubt  of,  that  you  consult 
with  the  Corporation  Counsel’s  office  and  see  if  they  can’t 
meet  with  us  and  find  a  way  to  obviate  these  myths  of  ob¬ 
jections. 

By  Mr.  Wilkes : 

Q.  Now,  dealing  with  another  suggestion,  mythical  or 
otherwise ;  is  there  any  control  which  the  Commissioners  of 
the  District  of  Columbia,  the  Zoning  Commission,  or  any 
official  of  the  District  of  Columbia,  or  any  adjacent  or 
contiguous  property  owner  can  have  to  enforce,  first,  the 
erection  and,  secondly,  the  maintenance  of  screening?  A. 
There  is  not.  I  suggest  that  there  is  not,  other  than  the  or¬ 
dinary  feeling  that  any  owner  of  any  property  has  to  main¬ 
tain  his  grounds  well  and  attractively,  and  I  am  sure  that 
Sibley  Hospital  is  no  different  from  any  other  owners  in 
that  respect.  It  would  want  to  maintain  the  requirements 
satisfactorily — the  grounds. 

Q.  Mr.  Justement,  dealing  with  your  figures  with  re¬ 
spect  to  the  traffic  count  of  the  traffic  entering  into  George¬ 
town  Hospital  in  14  hours,  the  traffic  count  was  1,145  cars. 
Now,  is  that  a  count  going  in  or  a  count  going  in  and 

458  out?  A.  That  was  a  count  going  in.  We  assumed 
that  the  same  number  went  out. 

Q.  So  that  you  had  1,145  going  in,  and  assumed,  fairly, 
that  1,145  would  go  out,  which  would  make  a  total  in-and- 
out  of  2,290  vehicles  per  day?  A.  That  is  right. 

•  ••••••••• 
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460  Q.  Mr.  Justement,  in  your  paper  which  you  pre¬ 
sented  me  this  morning,  you  referred  to  the  emo¬ 
tional  reaction  of  the  proponents  on  several  occasions,  and 
I  will  ask  you  if,  in  your  opinion,  people  might  be  justified 
in  getting  emotion  where  their  homes  and  their  children  are 
involved  in  connection  with  the  setting  or  the  proposed 
setting  of  that  operation  in  their  neighborhood;  you  think 
not,  I  suppose?  A.  No;  strangely  enough,  I  am  going  to 
answer  No  to  that.  I  think  it  is  quite  proper  that  the  peo¬ 
ple  in  the  immediate  vicinity  might  be  very  much  concerned 
and  would  do  everything  in  the  world  to  protect  their  in¬ 
terests  in  every  way  that  they  can  see.  That  is  the  reason 
that  I  drew  those  circles  on  there,  of  500  feet  and  100-foot 
radiuses. 

The  people  in  the  500-foot  radius,  I  think,  deserve  every 
kind  of  consideration  that  can  be  given  them  by  the  owners 
of  this  property.  The  people  in  the  1000-foot  radius  de¬ 
serve  a  reasonable  amount  of  consideration.  But  once  you 
get  beyond  that,  then  I  think  it  enters  into  the  field  of  emo¬ 
tion;  and  out  of  the  486,  or  thereabouts,  signatures,  there 
are — I  gave  you  the  figures  this  morning — some  very  small 
number,  28  or  30  that  are  in  this  1000-foot  radius. 


465  Mr.  Altmann :  Gentlemen,  my  name  is  Andrew  T. 
Altmann,  and  I  represent  the  Equitable  Life-Insurance 
Company.  The  Equitable  Life-Insurance  Company  has 
made  a  substantial  loan  upon  the  property  involved  in 
these  proceedings,  and  if  this  re-zoning  application  were  to 
be  approved,  its  security  would  be  impaired  drastically; 
and  to  prove  that,  I  intend  to  call  two  -witnesses,  if  I  may. 
First,  I  would  like  to  call  Mr.  Owen. 


THORNTON  W.  OWEN 
(Real  Estate  Expert) 


230 


DIRECT  EXAMINATION 
By  Mr.  Altmann: 


Q.  Now,  Mr.  Owen,  did  you  make  an  appraisal  of  these 
premises  involved  in  this  proceeding;  and,  if  so, 

466  when  did  you  make  them,  and  for  whom?  A.  In  Feb¬ 
ruary,  1952,  I  was  requested  by  Mr.  Charles  E. 

Phillips,  president  of  the  Equitable  Life  Insurance  Com¬ 
pany,  to  make  an  appraisal  of  the  property  known  as  the 
American  University,  both  their  uptown  and  their  down¬ 
town  plant,  for  the  purposes  of  appraising  it  for  security 
for  a  mortgage  loan  which  they  contemplated  making. 

I  appraised  the  property  and  submitted  an  appraisal  to 
them  on  February  19th  of  that  year. 

Q.  That  was  prior  to  the  beginning  of  this  controversy  f 
A.  That  is  correct. 

Q.  Mr.  Owen,  would  you  state  upon  what  basis  you  made 
that  appraisal,  what  factors  you  took  into  consideration, 
and  what  your  appraisal  was  ?  A.  In  making  the  appraisal, 
I  considered — for  the  purposes  of  this  discussion,  I  will 
eliminate  the  figures  which  pertain  to  the  downtown  plant, 
as  they  have  no  bearing  on  this  case. 

In  making  the  appraisal,  I  made  a  study  of  the  sales  of 
similar  grounds.  In  other  words,  there  were  two  types  of 
ground  in  the  area,  one  known  as  “A-restricted,”  and  the 
other  known  as  “Residental  A.”  I  made  a  study  of  the 
sales  of  similar  grounds  in  the  area,  and  of  course  made  an 
inspection  of  the  property,  inspecting  all  of  the  various 
buildings  on  the  property,  of  which  there  are  quite  a 
few. 

467  In  the  appraisal,  from  the  point  of  view  of  the 
lending  institution,  I  took  a  very  conservative  ap- 
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proach,  for  the  reason  that  many  of  the  buildings  on  the 
campus,  if  the  mortgage  were  to  fail,  would  have  no  partic¬ 
ular  value.  Consequently,  I  created  what  I  called  a  quad¬ 
rangle,  which  is  roughly  the  buildings  facing  the  two  main 
roads  that  lead  in  and  cross  in  the  rear,  eliminating  from 
my  appraisal  but  assigning  in  the  appraisal,  only  for  insur¬ 
ance  purposes,  all  the  other  permanent  buildings  giving  no 
value  whatever  to  any  of  the  temporary  buildings  which 
existed  on  the  grounds. 

The  only  value  assigned  to  the  permanent  buildings  in  the 
quadrangle  is  on  the  basis  of  50  per  cent  of  their  depre¬ 
ciated  reproduction  costs,  and  for  the  purpose  of  this  dis¬ 
cussion  they  are  constant ;  so,  for  practical  purposes,  they 
can  be  eliminated  from  the  evaluation.  As  the  result  of  that, 
it  so  happened  I  appraised  the  property  on  both  bases,  as 
though  the  property  were  zoned  as  it  is,  “Residential  A  Re¬ 
stricted,”  along  Massachusetts  Avenue  on  either  side,  and 
the  remainder  of  the  property  is  zoned,  “Residential  A.” 
“Residential  A”  zoning,  of  course,  permitting  develop¬ 
ments  for  apartments  and  such  other  uses  as  permitted. 

In  the  case  of  the  “Residential  A,”  the  lower  limit  of 
“A  Restricted,”  which  I  call  the  lower  limit  of  value,  I 
valued  the  ground  on  the  north  of  Massachusetts  Avenue 
at  $10,000  per  acre,  and  the  ground  that  was  zoned 
468  “A  Restricted”  on  the  south  side  was  about  3.6  acres 
at  $10,000  an  acre,  and  the  remaining  ground,  of  63 
acres,  at  about  $12,000  an  acre.  And,  if  you  were  to  take  that 
63  acres  and  deduct  the  ordinary  deductions  for  streets  of 
about  25  per  cent,  which  would  be  the  loss,  it  would  give  a 
builder,  if  the  loan  went  bad,  a  raw  ground  cost  of  about 
37  cents  a  square  foot,  of  the  net  remaining  ground  after 
deducting  the  streets,  which  would  allow  plenty  of  margin 
for  a  builder  to  develop  where  they  now,  in  the  Wesley 
Heights  area,  and  the  Spring  Valley  area,  they  value  the 
ground  from  60  to  80  cents  a  square  foot  on  a  development 
basis. 


DIRECT  EXAMINATION 


By  Mr.  Altmann: 

•  ••••••••# 


Q.  Now,  Mr.  Owen,  did  you  make  an  appraisal  of  these 
premises  involved  in  this  proceeding;  and,  if  so, 

466  when  did  you  make  them,  and  for  whom  ?  A.  In  Feb¬ 
ruary,  1952,  I  was  requested  by  Mr.  Charles  E. 

Phillips,  president  of  the  Equitable  Life  Insurance  Com¬ 
pany,  to  make  an  appraisal  of  the  property  known  as  the 
American  University,  both  their  uptown  and  their  down¬ 
town  plant,  for  the  purposes  of  appraising  it  for  security 
for  a  mortgage  loan  which  they  contemplated  making. 

I  appraised  the  property  and  submitted  an  appraisal  to 
them  on  February  19th  of  that  year. 

Q.  That  was  prior  to  the  beginning  of  this  controversy? 
A.  That  is  correct. 

Q.  Mr.  Owen,  would  you  state  upon  what  basis  you  made 
that  appraisal,  what  factors  you  took  into  consideration, 
and  what  your  appraisal  was  ?  A.  In  making  the  appraisal, 
I  considered — for  the  purposes  of  this  discussion,  I  will 
eliminate  the  figures  which  pertain  to  the  downtown  plant, 
as  they  have  no  bearing  on  this  case. 

In  making  the  appraisal,  I  made  a  study  of  the  sales  of 
similar  grounds.  In  other  words,  there  were  two  types  of 
ground  in  the  area,  one  known  as  “A-restricted,”  and  the 
other  known  as  “Residental  A.”  I  made  a  study  of  the 
sales  of  similar  grounds  in  the  area,  and  of  course  made  an 
inspection  of  the  property,  inspecting  all  of  the  various 
buildings  on  the  property,  of  which  there  are  quite  a 
few. 

467  In  the  appraisal,  from  the  point  of  view  of  the 
lending  institution,  I  took  a  very  conservative  ap- 
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proach,  for  the  reason  that  many  of  the  buildings  on  the 
campus,  if  the  mortgage  were  to  fail,  would  have  no  partic¬ 
ular  value.  Consequently,  I  created  what  I  called  a  quad¬ 
rangle,  which  is  roughly  the  buildings  facing  the  two  main 
roads  that  lead  in  and  cross  in  the  rear,  eliminating  from 
my  appraisal  but  assigning  in  the  appraisal,  only  for  insur¬ 
ance  purposes,  all  the  other  permanent  buildings  giving  no 
value  whatever  to  any  of  the  temporary  buildings  which 
existed  on  the  grounds. 

The  only  value  assigned  to  the  permanent  buildings  in  the 
quadrangle  is  on  the  basis  of  50  per  cent  of  their  depre¬ 
ciated  reproduction  costs,  and  for  the  purpose  of  this  dis¬ 
cussion  they  are  constant ;  so,  for  practical  purposes,  they 
can  be  eliminated  from  the  evaluation.  As  the  result  of  that, 
it  so  happened  I  appraised  the  property  on  both  bases,  as 
though  the  property  were  zoned  as  it  is,  “Residential  A  Re¬ 
stricted,7  ’  along  Massachusetts  Avenue  on  either  side,  and 
the  remainder  of  the  property  is  zoned,  “Residential  A.77 
“Residential  A77  zoning,  of  course,  permitting  develop¬ 
ments  for  apartments  and  such  other  uses  as  permitted. 

In  the  case  of  the  “Residential  A,77  the  lower  limit  of 
“A  Restricted,77  which  I  call  the  lower  limit  of  value,  I 
valued  the  ground  on  the  north  of  Massachusetts  Avenue 
at  $10,000  per  acre,  and  the  ground  that  was  zoned 
468  “A  Restricted77  on  the  south  side  was  about  3.6  acres 
at  $10,000  an  acre,  and  the  remaining  ground,  of  63 
acres,  at  about  $12,000  an  acre.  And,  if  you  were  to  take  that 
63  acres  and  deduct  the  ordinary  deductions  for  streets  of 
about  25  per  cent,  which  would  be  the  loss,  it  would  give  a 
builder,  if  the  loan  went  bad,  a  raw  ground  cost  of  about 
37  cents  a  square  foot,  of  the  net  remaining  ground  after 
deducting  the  streets,  which  would  allow  plenty  of  margin 
for  a  builder  to  develop  where  they  now,  in  the  Wesley 
Heights  area,  and  the  Spring  Valley  area,  they  value  the 
ground  from  60  to  80  cents  a  square  foot  on  a  development 
basis. 
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The  quadrangle  which  I  spoke  of  contains  about  eight 
acres  of  ground,  and  I  priced  that  at  $12,000  an  acre,  and 
the  buildings,  of  course,  as  I  said,  were  a  constant  factor, 
a  constant  figure,  and  the  value  of  the  quadrangle  build¬ 
ings  alone,  on  a  depreciated  55  per  cent  basis,  were  $477,500. 

On  this  basis,  I  arrived  at  a  value  for  the  lower  limits, 
I  will  call  it,  of  the  ground  and  improvements,  of  $1,327,456. 

Now,  considering  the  upper  limit  of  value,  which  is  the 
value  of  the  property  then  was  appraised,  and,  of  course, 
in  making  an  appraisal,  you  have  to  make  certain  assump¬ 
tions  if  the  appraisal  in  the  zoning  is  valid,  and  in  that  case 
the  same  conditions  held  for  the  ground  south  of  Massa¬ 
chusetts  Avenue,  that  was  zoned  “Restricted” — that  was 
.zoned  “A  Restricted,”  and  the  ground  which  was 
469  zoned  “A”,  I  eliminated  that,  as  I  said  previously, 
from  the  quadrangle,  and  maintained  it  at  the  con¬ 
stant  figuare  of  $12,000  an  acre.  There  were  approxi¬ 
mately  55  acres  of  ground  remaining  on  which  there  were 
certain  improvements  but  which,  for  the  purpose  of  this 
appraisal,  I  disregarded. 

I  appraised  that  property  $33,500  an  acre,  or  approxi¬ 
mately  75  cents  per  square  foot,  or  a  total  of  $1,787,500. 
That  figure  is  considerably  less  than  the  figures  being  paid 
for  property  in  the  general  area,  similarly  zoned.  The 
large  tract  of  ground  immediately  across  the  street  had 
been  sold  for  $1.20  a  square  foot,  for  a  tract  of  about  19 
acres,  and  two  tracts  of  ground  along  the  northerly  side  of 
Massachusetts  Avenue  had  been  built  upon,  one  at  the  rate 
of  $2.56  a  square  foot,  and  the  other  at  the  rate  of  $3.20  a 
square  foot,  depending  on  whether  you  capitalize  it  at  5 
per  cent  or  4  per  cent,  which  is  the  site  of  the  Berkshire  and 
the  Idaho  Terrace  property  along  Idaho  Avenue,  capital¬ 
ized  on  a  5  per  cent  value,  at  $3.00  a  square  foot.  Both  of 
those  properties  having  leases  which  support  that  value,  be¬ 
cause  there  is  an  FHA  loan  subordinate  to  those  particular 
ground  leases. 
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So  that  the  75  cents  per  square  foot  figure  is  a  very  con¬ 
servative  figure.  On  that  basis,  the  limit  of  value  for  the 
upper  figure  would  be  $2,454,956,  of  which  a  little  less  than 
$2  million  would  be  attributable  to  ground. 

470  Eliminating  the  improvements  which  are  a  con¬ 
stant  factor,  we  would  have  a  ground  value,  as  pres¬ 
ently  zoned,  of  $1,977,456 ;  and  as  it  is  proposed  to  zone  it, 
$849,956,  or  a  loss  in  value  of  $1,127,500. 

Q.  Now,  Mr.  Owen,  if  we  disregard  the  value  which  you 
have  placed  on  the  buildings,  am  I  correct  in  assuming  that 
the  entire  tract  there,  as  it  is  presently  restricted  and  has 
been  since  1920,  would  have  a  value  of  $2,141,456 — that  is, 
the  entire  tract.  A.  That  is  the  case,  if  you  were  to  destroy 
the  buildings  in  the  quadrangle  and  value  it  at  the  same 
basis  you  did  for  apartment  use ;  yes. 

Q.  Now,  if  the  proponents  of  this  measure  carry,  and 
this  land  is  rezoned  “Residential  A  Restricted,”  then  am  I 
correct  that  the  value  would  then  drop  to  $849,956 ;  that  is, 
just  the  raw  ground,  with  no  consideration  given  to  the 
improvements  now  on  there?  A.  Not  quite  that  figure, 
because  you  would  have  to  also  adjust  for  the  eight  acres, 
likewise;  and  in  that  case  it  would  be  $1,013,000,  which 
would  be  the  adjusted  figure,  because  the  $849,000  figure, 
you  have  the  ground  in  the  quadrangle  on  the  residential- 
use  basis. 

Q.  Now,  Mr.  Owen,  you  are  a  vice-president  of  the  Per¬ 
petual  Building  and  Loan  Association;  is  that  correct?  A. 
That  is  correct. 

471  Q.  You  have  had  a  great  deal  of  experience  in  the 
lending  of  money  by  institutions  in  this  city?  A. 

Yes;  I  have  appraised  for  several  institutions  where  they 
loan  money,  such  as  Riggs  Bank,  National  Savings  &  Trust 
Company,  various  insurance  companies  and  building  asso¬ 
ciations. 

Q.  Is  it  not  a  fact  that  institutions,  in  making  loans, 
where  they  are  on  land  on  which  there  are  special-purpose 
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buildings,  completely  disregard  the  special-purpose  build¬ 
ings  in  their  valuation?  For  example,  if  you  were  to  lend 
money  on  a  country  club,  you  would  disregard  the  value 
of,  the  country  club,  itself,  that  is,  the  actual  buildings, 
and  regard  only  the  raw  ground?  A.  Most  lending  institu¬ 
tions,  and  I  cannot  speak  for  all  of  them,  because  I  do  not 
speak  for  all  of  them,  but  those  that  I  am  in  contact  with 
do  not  regard,  and  many  of  them  do  not  even  make  loans 
on  churches,  schools,  country  clubs,  or  any  special-use  prop¬ 
erty,  even  where  the  special  use  may  have  to  be  a  commer¬ 
cial  use.  In  those  cases,  they  prefer  to  make  a  loan,  or  their 
loan  does  not  exceed  the  ground  value  of  the  property.  In 
other  words,  so  they  could  destroy  the  improvements,  and 
bail  out  on  a  subsequent  redevelopment,  and  according  to 
the  zoning  which  was  permitted. 

Q.  Isn’t  it  true  that  in  most  cases,  institutions 
472  lending  the  funds,  basing  it  on  raw  ground  alone, 
prefer  to  have  at  least  a  50  per  cent  margin  of  safety 
in  the  valuation  over  its  loan?  A.  On  a  ground  loan;  yes, 
or  even  less  than  that  amount. 

Q.  That  would  be  approximately  the  maximum  figure 
that  would  be  lent;  is  that  correct?  A.  It  would  be  very 
hard,  practically  impossible,  to  get  a  ground  loan  of  50 
per  cent,  equal  to  50  per  cent  of  the  ground  value,  in  most 
cases. 

Mr.  Altmann:  Thank  you.  Did  you  have  some  ques¬ 
tions,  Mr.  Colladay? 

Mr.  Colladay:  Yes;  and  this  is  not  cross-examination. 
I  am  making  Mr.  Owen  our  witness. 

Q.  (By  Mr.  Colladay)  Mr.  Owen,  there  are  two  facts, 
two  resultant  facts,  which  I  want  to  get  clearly  on  the  rec¬ 
ord.  One  is  the  total  reduction  in  value  of  the  American 
University  property,  as  you  have  appraised  it,  in  the  event 
of  the  granting  of  this  petition,  that  is  changing  the  zoning 
of  that  part  of  the  University’s  campus  property,  which  is 
now  zoned  “A”  to  “A  Restricted.”  If  you  will  give  me  the 
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net  figure,  that  is  one  of  the  two  facts  I  want  to  get  on 
the  record.  A.  The  loss  of  value,  and  the  ground;  is  that 
what  you  refer  to? 

Q.  Well,  you  have  separated  it  into  ground  and 

473  buildings.  A.  The  buildings  are  constant,  Mr.  Col- 
laday,  so  you  can  take  them  out. 

Q.  You  made  the  buildings  $477,500?  A.  That  is  correct ; 
yes,  sir.  Only  the  buildings  around  the  quadrangle.  No 
value  was  given  to  any  building  outside  the  so-called  quad¬ 
rangle  ;  and  on  that  basis,  the  loss  of  value  in  the  ground 
between  the  two  zones  would  be  $1,127,500. 

Q.  Now,  on  another  fact :  you  stated  that  you  appraised 
for  a  number  of  the  larger  financial  institutions  of  the  Dis¬ 
trict  of  Columbia.  Do  you  know  that  on  your  appraisal  a 
loan  of  $750,000  was  made  in  1952  to  the  American  Univer¬ 
sity,  secured  on  this  property,  from  which  there  would 
be  a  reduction  in  value  of  $1,127,500  if  it  is  changed  from 
“A”  to  “A  Restricted”? 

I  want  to  know  how  much  less  could  be  borrowed  on  your 
recommendation  from  the  average  of  those  large  lending 
institutions,  if  that  reduction,  that  change  in  zoning,  should 
take  effect?  A.  I  can’t  speak,  of  course,  for  the  Board  of 
Directors  of  the  Equitable  Life-Insurance  Company,  but 
going  on  the  premise  that  they  made  a  loan  of  30  per  cent, 
based  on  the  total  value  of  the  land,  without  any  improve¬ 
ments,  which  is  the  case,  or  35  percent  if  the  build- 

474  ings  were  disregarded,  on  that  basis,  the  loan  in  one 
case,  and  using  30  per  cent,  again,  of  the  value  of  the 

ground  alone,  would  be  $400,000,  or  a  loss  in  value  of 
ground  capacity,  at  least,  of  $350,000,  or  if  they  made  it  on 
the  ground  alone,  which  would  be  35  per  cent,  they  would 
have  loaned  $355,000,  or  a  loss  in  borrowing  value  of 
$395,000. 

Q.  Do  you  know  as  a  fact  that  the  Equitable  Life  In¬ 
surance  Company  made  this  loan  as  a  loan  on  land,  looking 
only  to  the  land  for  their  security?  A.  I  have  been  so  in¬ 
formed  by  the  president. 
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Q.  So  that,  on  that  basis,  there  would  be,  the  proposed 
rezoning  and  the  rezoning  that  the  people  have  petitioned 
this  Commission  to  make,  there  would  be  a  loss  in  the 
amount,  a  reduction  in  the  amount  that  the  American  Uni¬ 
versity  could  borrow  on  its  campus  property,  of  $395,000 ; 
is  that  correct?  A.  If  they  stuck  to  the  same  percentage; 
yes,  sir. 

Q.  I  see. 

Mr.  Colladay:  No  further  questions. 

By  Mr.  Altmann : 

Q.  Mr.  Owen,  I  would  like  to  go  back  to  the  figures  for 
the  value  of  the  land  that  would  appertain  if  this  proposed 
zoning  were  carried  through.  I  believe  there  is  a  slight 
error  there.  The  55  acres,  plus  the  8  acres,  would  give  us 
63  acres,  times  your  figure  of  12,  would  give  us 
475  $756,000;;  is  that  not  correct?  A.  That  is  correct. 

Q.  Then,  the  3.619  acres  of  the  zoned  “Residen¬ 
tial  A  Restricted,  ’ ’  would  be  at  a  value  of  $36,199  ?  A.  That 
is  correct. 

Q.  The  5.77  acres  north  of  Massachusetts  Ave¬ 
nue,  “Residential  A  Restricted,’ *  figure,  would  give  us 
$57,757,  so  that  the  actual  total  of  the  raw  ground  value 
of  all  the  land  subject  here  would  be  $849,956?  A.  That  is 
what  I  said  in  that  appraisal,  but  there  is  one  acre,  however, 
which  is  eliminated,  because  I  didn’t  figure  that  anyone 
developing  the  tract  would  eventually  extend  University 
Avenue  through  so-called  Western  University  Avenue 
through  to  the  Southern  University  Avenue — which  would 
include  one  acre  of  ground.  That  is  not  accounted  for,  and 
no  value  is  given  to  it. 

•  ••*•••••"• 

CROSS-EXAMINATION 
By  Mr.  Wilkes: 
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•  •  •  •  •  •  •  ■  •  *  • 

478  Q.  All  right,  now  let  us  take  the  property  from  the 

479  point  of  view  of  the  American  University.  What  is 
the  highest  and  best  use,  a  fair  market  value,  of  that 

ground,  in  your  opinion,  at  the  present  time ;  is  it  for  in¬ 
stitutional  use,  or  the  use  of  the  American  University?  A. 
It  would  be  for  institutional  use  or  development  as  apart¬ 
ments.  I  recently  made  a  survey  in  connection  with  the 
value  of  the  ground  that  was  being  built  by  Providence 
Hospital  on  a  loan  that  they  were  going  to  get  from  the 
Government,  and  you  will  find  that  the  price  of  institu¬ 
tions  of  that  type,  such  as  homes,  orphanages,  churches, 
hospitals,  have  to  pay  for  ground  which  they  can  use,  ap¬ 
proximates  pretty  much  the  apartment  value  ground. 

Q.  So  that,  in  your  opinion,  the  highest  and  best  use 
would  add  up  to  this :  that  if  it  were  used  for  institutional 
purposes,  it  would  be  worth,  as  nearly  as  you  can  estimate, 
exactly  what  it  would  be  worth  if  it  were  used  for  apart¬ 
ment-house  purposes;  is  that  correct?  A.  It  would  be 
worth  approximately  the  same;  Yes,  sir.  And  an  institu¬ 
tion,  to  go  out  and  acquire  that  tract  of  ground,  to  use  it 
for  an  institutional  purpose,  would  have  to  pay  roughly 
what  they  would  have  to  pay  for  apartment-house  ground  in 
the  same  area. 

•  •  •  •  •  •  •  • 

481  CHARLES  E.  PHILLIPS 

(President  of  the  Equitable  Life  Insurance  Company) 

•  •  •  •  •  ••••• 

DIRECT  EXAMINATION 
By  Mr.  Altmann: 

•  ••••••••• 
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482  Q.  Will  you  please  proceed  with  your  statement? 

•  ••••••••• 

A.  The  Equitable  Life  Insurance  has  no  direct  interest  in 
the  proposed  new  Sibley  Hospital.  However,  we  have  a 
substantial  financial  interest  in  the  property  of  the  Ameri¬ 
can  University  at  Massachusetts  and  Nebraska  Avenue  by 
reason  of  a  $750,000  first  trust  loan  which  the  Equitable  Life 
Insurance  Company  made  to  the  American  University  in 
August,  1952,  which  loan  is  secured  upon  the  “up-town” 
property  of  the  American  University,  that  is  near  Nebraska 
and  Massachusetts  Avenues,  consisting  of  some  73  acres  as¬ 
sessed  in  five  parcels  and  including  the  land  involved  in 
this  hearing. 

Since  the  proposed  re-zoning  of  parts  of  the  American 
University  land  would,  if  carried  out,  very  seriously  re¬ 
duce  the  value  of  that  land,  it  would  greatly  reduce  the  se¬ 
curity  for  our  loan.  Consequently,  we  have  asked  to  be 
joined  as  a  party  to  this  proceeding  in  opposition  to  the 
proposed  re-zoning. 

In  order  to  make  our  situation  clear  I  would  like  to  re¬ 
view  the  background  and  circumstances  relating  to 

483  our  loan. 

Under  the  District  of  Columbia  law  a  domestic 
life  insurance  company  is  authorized  to  invest  in  notes  or 
mortgages  secured  by  first  lien  upon  unencumbered  real 
estate  provided  that  the  value  of  the  real  estate  must  not 
be  less  than  140%  of  the  amount  loaned. 

Our  loan  in  this  case  dates  farther  back  than  August  of 
1952. 

On  February  1, 1952  the  American  University  applied  to 
the  Equitable  Life  Insurance  Company  for  a  first  trust  loan 
of  $750,000  to  be  secured  upon  the  “up-town”  properties 
of  the  University  in  the  vicinity  of  Massachusetts  and  Ne¬ 
braska  Avenues,  and,  if  required  by  our  company,  also  to  be 
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secured  upon  the  “down-town”  properties  of  the  Uni¬ 
versity  near  19th  and  F  Streets,  N.  W. 

The  Equitable  Life  Insurance  Company  approved  a  loan 
of  $700,000  to  be  secured  by  first  deed  of  trust  upon  the 
“up-town”  and  the  “down- town”  properties  of  the  Ameri¬ 
can  University,  or  a  loan  of  $650,000  to  be  secured  upon  the 
“up-town”  properties  only. 

The  University  at  that  time  elected  to  take  the  loan  of 
$650,000  secured  by  the  “up-town”  properties,  and  that 
loan  was  made  and  secured.  This  $650,000  loan  was  made 
and  secured  by  deed  of  trust  dated  March  27,  1952  by 
which  the  American  University  conveyed  the  “up- 
484  town”  properties  to  trustees  to  secure  the  Equitable 
Life  Insurance  Company  $650,000  money  loaned. 

In  July,  1952  the  American  University  required  addi¬ 
tional  funds  and  requested  the  Equitable  Life  Insurance 
Company  to  increase  its  loan  to  $750,000  upon  the  “up¬ 
town”  properties. 

The  matter  was  again  reviewed  by  our  mortgage  loan  of¬ 
ficials  and  by  our  Finance  Committee. 

For  some  reasons  that  I  will  relate  later,  there  was  some 
reluctance  upon  the  part  of  the  Committee  to  increase  the 
loan  since,  in  its  judgment,  value  of  the  property  offered  as 
security  was  largely  “raw  ground”  value.  The  existing 
improvements  were  “special  purpose”  buildings  designed 
for  use  by  the  University  as  an  educational  institution,  but 
they  were  not  suited  for  other  purposes  which  would  pro¬ 
duce  income  and  which  were  permitted  under  the  existing 
zoning. 

No  lending  institution  is  enthusiastic  about  making 
loans  secured  upon  properties  which  are  improved  by 
“special  purpose”  buildings.  If,  for  any  reason,  the  bor¬ 
rower  should  not  be  able  to  meet  the  loan  payments,  it 
would  become  necessary  for  the  property  to  be  sold  under 
the  deed  of  trust.  If  the  improvements  on  the  land  are 
“special  purpose”  buildings,  it  is  probable  that  they  will 
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not  have  much,  if  any,  value  to  another  owner.  For 

485  example — and  this  is  no  reflection  upon  American 
University,  because  we  must  always  consider  that  the 

security  would  be  resorted  to  if  the  loan  failed — if  a  Uni¬ 
versity  should  be  unable  to  operate  profitably  and  should 
thereby  be  compelled  to  lose  its  property  through  a  fore¬ 
closure  sale,  it  is  not  probable  that  anyone  vrould  purchase 
the  property  for  use  as  a  university.  In  the  first  place, 
thore  are  not  many  people  who  are  in  the  market  to  pur¬ 
chase  a  university.  Secondly,  if  a  university  has  been  un¬ 
able  to  operate  on  the  property  successfully,  it  would  be 
probable  that  the  site  may  not  be  favorably  situated  for 
such  a  use  and  therefore  it  is  improbable  that  another  edu¬ 
cational  institution  would  be  interested  in  purchasing  the 
property.  Therefore,  we  believe  that  anyone  purchasing 
a  property  improved  by  “special  purpose”  buildings  of  this 
type  at  a  foreclosure  sale  would  be  interested  in  using  the 
land  for  some  entirely  different  purpose.  This  would  us¬ 
ually  require  tearing  down  the  buildings  to  clear  the  land. 
Therefore,  the  buildings  would  be  an  element  of  expense  to 
such  purchaser  rather  than  of  any  value.  The  maximum 
price  that  he  would  pay  would  necessarily  be  the  value  of 
the  ground  to  him  less  the  cost  of  removing  the  buildings 
For  the  foregoing  reasons  our  Committee  considered  the 
special  character  of  the  buildings  as  an  adverse  factor  in 
connection  with  the  proposed  $750,000  loan. 

Another  unfavorable  factor  was  the  point  that  in 

486  the  event  of  any  future  foreclosure  sale  a  purchaser 
would  be  buying  a  property  which  would  produce  no 

revenue  unless  and  until  it  was  cleared  and  new  buildings 
were  erected.  This  might  take  many  years.  In  other  words, 
the  basic  value  of  -the  security  to  anyone  but  a  university 
would  be  the  “raw  land”  value,  and  “raw  land’  produces 
no  income  to  pay  taxes  or  interest  on  the  investment. 

For  these  reasons  lenders  who  make  loans  secured  upon 
unimproved  land  limit  the  amount  of  their  loans  to  a  much 


241 


smaller  percentage  of  the  value  than  they  would  lend  on 
land  improved  by  general  purpose  buildings. 

However,  in  the  case  of  the  American  University  land, 
we  considered  the  following  favorable  factors : 

A  greater  part  of  the  land  was  zoned  “Residential  A — 
40  Foot  Height”  permitting  the  erection  thereon  of  apart¬ 
ment  houses.  The  land  had  been  given  this  zoning  more 
than  thirty  years  ago  when  the  master  plan  of  zoning  had 
been  adopted  for  Washington.  The  land  was  situated  in  a 
convenient  location  and  was  valuable  as  an  apartment  site. 
Within  the  past  year  or  so  one  very  large  apartment  house 
— “The  Berkshire” — had  been  erected  less  than  a  block 
from  the  American  University  land.  Also,  we  knew  that  a 
Washington  builder  had  recently  purchased  twenty  acres 
across  Nebraska  Avenue  from  the  University  for  the  pur¬ 
pose  of  building  apartments. 

Our  appraiser’s  report  showed  that  land  in  this 
487  location  zoned  “Residential  A — 40  Foot  Height” 
was  worth  $32,500  per  acre.  At  this  figure  the  63 
acres  of  the  American  University  tract  which  had  this  zon¬ 
ing  were  worth  $2,047,500.  The  appraiser  valued  the  re¬ 
maining  land  of  the  University  which  was  zoned  “Resi¬ 
dential  A — Restricted”  at  $10,000  an  acre  or  $93,966  for  the 
9.3966  acres.  These  figures  gave  the  American  University 
property  a  total  land  value  of  $2,141,456  without  any  value 
being  allocated  to  the  “special  purpose”  buildings. 

Our  appraiser  expressed  the  view  that  an  attempt  to  im¬ 
prove  the  ground  as  permitted  by  its  zoning  would  meet 
with  opposition  from  nearby  residents  and  probably  with 
efforts  to  re-zone  the  property  to  “Residential  A — Restrict¬ 
ed”.  He  pointed  out  that  if  such  efforts  were  successful 
the  value  of  the  land  alone  would  be  reduced  to  $849,955.00. 
However,  we  did  not  believe  that  any  such  efforts,  if  made, 
could  be  successful.  The  American  University  had  acquired 
this  land  for  many  years  before  there  were  any  number  of 
homes  in  the  neighborhood.  The  zoning  of  the  property 
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was  established  in  1920  as  a  part  of  the  master  plan  of 
zoning  for  the  City  of  Washington  and  it  has  continued  un¬ 
changed  for  more  than  thirty  years.  Almost  every  home  in 
the  vicinity  has  been  built  and  purchased  with  the  owner 
having  actual  or  constructive  knowledge  that  the  American 
University  property  was  zoned  “Residential  A — 40 

488  Foot  Height”  which  permitted  the  erection  of  apart¬ 
ments. 

Consequently,  we  believed  that  if  any  effort  was  made 
to  deprive  the  University  of  that  zoning  and  thereby  de¬ 
prive  it  of  the  largest  part  of  the  land  value  of  its  property 
at  the  whim  of  property  owners  who  had  bought  and  built 
with  full  knowledge  of  that  zoning,  such  an  effort  would  not 
succeed  in  the  Zoning  Commission  or  in  the  Courts. 

In  view  of  these  considerations  our  Committee  approved 
a  loan  of  $750,000  secured  upon  the  “up-town”  properties 
of  the  University. 

This  loan  was  made  August  27,  1952  and  was  secured  by 
first  deed  of  trust  under  which  the  University  conveyed  to 
our  trustees  all  of  the  “up-town”  properties.  The  trust 
was  recorded  in  the  Land  Records  of  the  District  of  Colum¬ 
bia  in  Liber  9790  at  folio  441.  The  loan  is  held  by  the  Equit¬ 
able  Life  Insurance  Company  at  the  present  time  and  has  a 
principal  balance  of  $740,627.71. 

At  the  time  we  made  our  present  loan  to  the  American 
University  the  value  of  the  land  was  286%  of  the  amount  of 
our  loan.  However,  if  the  proposed  re-zoning  of  the  Ameri¬ 
can  University  tract  is  finally  approved,  the  value  of  that 
land  will  be  reduced  to  an  amount  which  is  only  113%  of  the 
amount  which  we  loaned. 

In  Washington  we  have  had  a  continuing  real  estate  boom 
for  almost  twenty  years  and  values  of  real  estate  are 

489  at  a  very  high  point.  However,  there  are  indications 
that  this  boom  is  leveling  off  and  that  there  may  come 

a  decline  in  real  estate  activity  and  real  estate  values  in  the 
reasonably  near  future. 


243 


Next  week  a  new  Federal  administration  is  taking  office 
pledged  to  a  reduction  in  Federal  expenditures.  If  this  new 
administration  makes  any  substantial  reduction  in  the  num¬ 
ber  of  Federal  workers  in  Washington,  we  may  have  a  sub¬ 
stantial  decline  in  the  demand  for  homes,  and  consequently, 
a  lowering  of  real  estate  values  in  this  city.  Furthermore, 
many  economists  are  predicting  a  leveling  off  and  perhaps 
a  drop  in  the  Nation’s  economic  activity  in  1954.  When 
this  development  comes  we  may  well  experience  a  reduc¬ 
tion  in  the  value  of  many  things,  including  real  estate. 

I  am  not  anticipating  any  disastrous  condition  in  the  real 
estate  market.  However,  I  do  not  believe  that  any  real 
estate  loan  that  is  secured  largely  upon  land  is  a  safe  in¬ 
vestment  if  the  land  value  is  reduced  to  only  13%  in  excess 
of  the  loan.  That  is  not  a  sufficient  margin  of  safety  to 
guard  against  even  a  slight  decline  in  real  estaate  values. 
Any  substantial  decline  could  easily  reduce  the  value  of  the 
land  considerably  below  our  loan. 

For  these  reasons  we  believe  that  the  proposed  re-zoning 
of  the  American  University  from  “Residential  A — 40  Foot 
Height”  to  “Residential  A — Restricted”  would  dam- 
490  age  the  Equitable  Life  Insurance  Company  by  dan¬ 
gerously  impairing  the  security  for  our  loan. 

The  proponents  of  re-zoning  the  Americail  University 
base  their  claims  on  damage  which  they  allege  will  be  done 
to  their  properties  if  the  American  University  tract  is  used 
for  a  purpose  that  its  zoning  permits  and  has  permitted  for 
thirty  years ;  but  the  American  University  owned  its  land 
before  they  bought  nearby  and  the  American  University 
land  was  zoned  as  it  is  today  when  they  purchased  their 
properties. 

Zoning  is  a  matter  of  public  record  and  every  property 
owner  in  the  vicinity  either  had  actual  knowledge  or  is 
chargeable  with  knowledge  of  the  zoning  of  the  American 
University  land  when  he  purchased  or  built  his  home.  We 
do  not  believe  that  under  these  circumstances  the  equities 
favor  the  proponents  of  re-zoning. 
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We  respectfully  submit  that  the  American  University 
should  not  be  deprived  of  $1,291,500  of  property  value  and 
the  Equitable  Life  Insurance  Company  should  not  have  the 
value  of  the  land  securing  a  $750,000  investment  seriously 
impaired. 

We  therefore  request  that  the  proposed  re-zoning  of  the 
American  University  be  denied. 


492  WILLIAM  H.  THROCKMORTON 

(Real  Estate  Expert) 


DIRECT  EXAMINATION 


THE  WITNESS :  There  is  one  statement,  Mr.  Colladay, 
and  gentlemen,  I  would  like  to  clarify  right  now :  I  read  a 
statement  in  the  newspapers,  and  I  have  also  heard  it  from 
other  sources,  that  there  was  a  represenattive  who  spoke 
here  for  an  Advisory  Council,  and  said  that  he  was  speak¬ 
ing  for  the  Real  Estate  Board,  along  with  several  other 
groups.  But  I  wanted  it  clearly  understood  that  the  Real 
Estate  Board,  as  a  group,  has  taken  no  action  in  this  case 
whatsoever,  and  there  is  a  letter  filed  down  here,  to  that 
effect.  Anybody  from  the  Real  Estate  Board  who  speaks 
entirely  as  an  individual  as  I  am. 

By  Mr.  Colladay: 

Q.  Mr.  Throckmorton,  have  you,  at  my  request, 
493  made  an  appraisal  of  the  American  University  Cam¬ 
pus  property  at  Nebraska  and  Massachusetts  Ave¬ 
nues?  A.  Yes,  sir. 

Q.  Are  you  prepared  to  state  what  the  value  of  it  is,  as 
zoned  today,  and  what,  in  your  opinion,  the  value  of  it  will 
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be  If  it  is  re-zoned  as  petitioned  here,  to  “A  Restricted”? 
A  I  am. 

Q.  Will  yon  please  proceed  and  state  your  figures?  A. 
On  the  tract  of  ground,  “A  Restricted,”  north  of  Massa¬ 
chusetts  Avenue,  going  back  approximately  100  feet  deep, 
containing  5.77  acres  of  ground,  I  placed  a  valuation  of 
$12,000  an  acre,  a  total  of  $69,308. 

For  the  parcels  22/47  and  22/63,  containing  approxi¬ 
mately  3.62  acres,  I  put  a  valuation  of  $15,000  per  acre,  a 
total  of  $54,300. 

Total  of  the  “A  Restricted”  ground  was  $123,608. 

Approximately  eight  acres  that  are  covered  for  the 
buildings  usable,  disregarding  the  old  buildings  which  are 
on  the  premises,  non-conforming  buildings,  the  valuation  of 
$5,000  per  acre,  totalled  $40,000.  The  remaining  52  acres, 
approximately,  zoned  “A”,  are  90  cents  per  square  foot,  or 
$40,000  an  acre,  amounted  to  $2,080,000. 

The  total  value  of  the  land  as  of  now,  $2,243,608. 

If  the  zoning  is  changed,  we  already  have  the  two 
494  first  items  on  the  ‘  ‘  A  Restricted,  ’  ’  which  totals  $123,- 
608,  approximately;  and  the  remaining  60  acres,  at  a 
straight-through  price  of  $15,000  per  acre,  $900,000 ;  or  a 
total  of  $1,023,000 — and  some-odd  dollars. 

The  total  loss  in  value  between  the  present  zoning  and  if 
it  should  be  changed,  the  loss  would  be  $1,220,000.  I  have 
thrown  out  three  acres,  completely,  to  allow  for  any  unusual 
situation  that  might  arise  as  to  street  location,  culvert 
sacs,  and  extension  by  the  University  Avenue,  if  it  should 
ever  take  place. 

Q.  You  threw  that  out  in  making  the  valuation  which 
you  have  stated?  A.  I  did.  That  three  acres  is  a  total 
loss. 

Q.  Do  you  make  appraisals  for  loaning  companies,  also? 
A.  I  made  appraisals  for  insurance  companies,  mortgage 
houses,  lending  institutions,  and  banks. 

Q.  Have  you  considered,  at  my  request,  what  reduction 
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there  would  be  in  the  borrowing  value  to  the  University  if 
this  change  is  zoning  occurs!  A..  Yes,  sir. 

Q.  Can  you  state  in  dollars  what,  in  your  opinion,  would 
be  the  reduced  amount  which  the  University  could  borrow, 
giving  first-mortgage  security  on  this  property!  A.  I  can 
state  this,  Mr.  Colladay:  if  the  general  practice  of 

495  lending  institutions  are  in  respect  to  vacant  land,  I 
can  state  that.  It  is  difficult  to  secure  first  trust 

loans  on  vacant  ground,  anywhere  from  30  per  cent  to  40 
per  cent  of  their  value.  Now,  if  you  take  the  total  loss  here, 
and  take  a  30  per  cent  loan,  or  even  a  40  per  cent  loan  on 
the  remainder,  wffiy,  you  will  get  your  approximate  reduc¬ 
tion  in  loan  value  on  what  the  total  is  at  the  present  time. 

Q.  Then,  if  you  take  40  per  cent,  if  I  understand  you 
right,  if  you  take  40  per  cent  of  the  loss  of  $1,220,000,  that 
will  give  you  the  amount  that  you  can  borrow!  A.  That  is 
correct. 

Q.  $480,000!  A.  That  is  correct. 

Q.  That  would  be  the  actual  reduction  in  the  amount  of 
money  the  American  University  could  borrow  on  this  prop¬ 
erty,  in  your  opinion !  A.  In  my  opinion,  according  to  the 
procedure  of  all  of  the  lending  institutions  that  I  am  famil¬ 
iar  with. 

Q.  Were  you  here  at  the  previous  hearing,  and  did  you 
hear  the  testimony  of  Mr.  J.  Rupert  Mohler,  as  to  an  ag¬ 
gregate  figure  of  loss  in  value  of  the  residence  properties 
in  Spring  Valley  and  Wesley  Heights  of  $2,500,000!  A.  I 
was  only  here  for  a  short  time ;  I  did  not  hear  Mr.  Mohler ’s 
testimony.  However,  I  read  it  in  the  transcript. 

Q.  Will  you  please  give  us  your  opinion  as  to 

496  whether  there  would  be  any  material  loss  in  market 
value  of  the  residence  properties  involved  here,  prop¬ 
erties  of  the  petitioners!  A.  Well,  I  can  understand  very 
easily,  Mr.  Colladay,  why  some  of  the  residents  in  close 
proximately  to  the  proposed  site  wouldn’t  like  it,  for  special 
reasons  of  their  own;  but  I  have  no  basic  foundation  or 
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reason  to  attribute  any  monetary  loss,  and  I  could  not  do  it 
in  any  sense  of  the  word  until  it  had  been  proven.  . 

There  is  no  question  but  what  some  of  the  people  living 
close-by  are  going  to  be  inconvenienced  to  some  extent.  I 
think  it  is  probably  more  of  a  state  of  mind  than  any  other 
way,  but  I  would  say  this :  I  would  think  that  if  any  of  those 
properties  in  the  immediate  vicinity,  if  you  backup  to  the 
proposed  project  and  come  down  the  street,  some  on  Uni¬ 
versity  Lane,  I  think  it  would  develop  into  a  lesser  number 
of  prospects  for  those  properties  were  they  put  on  the 
market  for  sale.  I  am  not  prepared  to  say  that  they  would 
suffer  any  monetary  loss  on  it.  Who  knows? 

Q.  Do  you  sell  high-class  residence  properties?  A.  Yes, 
sir.  '  ' 

Q.  Have  you  sold  substantial  numbers  of  them  of  the 
quality  that  are  owned  by  the  petitioners  here  in  the  Spring 
Valley  and  Wesley  Heights?  A.  I  believe  so. 

497  Mr.  Colladayr  Let  us  have  that  exhibit  that  has 
the  circles  on  it.  -  ; 

By  Mr.  Colladay: 

Q.  Take  the  properties  outside  the  1000-foot  circle.  If 
one  of  those  properties  was  placed  with  you  for  sale  as  a 
broker,  would  you  mark  it  down  because  of  the  presence  or 
the  threatened  presence  of  Sibley  Hospital  ?  A.  In  no  sense 
of  the  word.  I  couldn’t  see  where  that  would  affect  it  in 
the  slightest  extent. 

Q.  Do  you  know  of  the  Miller  Brothers,  being  active  in 
this  case,  having  a  large  area  of  land  beyond  Spring  Valley 
towards  the  river,  that  is  zoned  “A”?  A.  Did  you  say, 
am  I  familiar  with  it? 

Q.  Yes.  A.  Yes,  sir. 

Q.  Have  you  heard  of  them  petitioning  to  have  it  zoned 
“ A  Restricted”?  A.  No,  sir.  .  *  ■> 

Q.  Is  the  value  of  the  land  zoned  “A”  largely  attribut¬ 
able  to  the  fact  that  it  is  available  to  build  apartments  on? 

.  .  • 
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A.  Yes ;  it  is  available  for  apartments.  That  is  about  the 
highest  and  best  use  of  the  land,  outside  of  the  present  oc¬ 
cupancy  of  it. 

498  Q.  How  long  have  you  lived  in  Washington?  A. 
Since  1922. 

Q.  At  that  time,  were  you  familiar  with  the  area  now 
known  as  Spring  Valley  and  the  area  known  as  Wesley 
Heights?  A.  Not  as  familiar  as  I  am  with  it  at  the  present 
time. 

Q.  What  I  am  getting  at  is  this:  to  what  extent,  in  the 
early  part  of  vour  life  in  Washington,  were  there  residences 
on  those  two  areas  ?  A.  I  believe  that  I  remember  the  first 
houses  that  were  built  in  Wesley  Heights.  If  my  recollec¬ 
tion  is  correct,  they  sold  in  the  $5,000  class. 

Q.  How  long  ago  wTas  that  ?  A.  That  was  somewhere  in 
the  early  1920’s. 

Q.  Mr.  Throckmorton,  are  you  familiar  with  other  areas 
where  there  are  public  or  semi-public  institutions  which 
have  valuable  residence  properties  in  their  vicinity?  A.  I 
am. 

Q.  Will  you  mention  some  of  them  ?  A.  Loughboro  Road, 
where  the  Industrial  Training  School  for  Girls,  which  is  not 
too  far  distant  from  this  tract,  and  across  Loughboro  Road, 
only  a  short  distance,  is  Briarcliff  and  Kent,  which  are 
composed  entirely  of  prices  in  the  upper  brackets. 

Q.  Residences  in  the  upperdmackets  ?  A.  Yes ;  and 

499  there  has  been  no  deterioration  in  values.  As  a  mat¬ 
ter  of  fact,  builders  have  gone  out  there  to  develop 

it,  with  that  situation  staring  them  right  in  the  face,  and 
certainly  I  do  not  think  you  could  find  anything  more  of  a 
derogatory  nature  than  you  could  that. 

You  have  Walter  Reed  Hospital  at  the  end  of  16th  Street, 
which  has  been  there  for  years.  You  have  Shepherd  Park 
on  one  side  of  it,  and  you  have  Rock  Creek  Park  a  short  dis¬ 
tance  away,  and  you  have  other  detached  homes  in  other 
vicinities  in  the  area,  and  there  has  been  no  let-up  in  values 
and  no  penalty  attached  to  them,  today. 
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You  have  Georgetown  Hospital  on  Reservoir  Road,  and 
you  have  Mr.  Harry  Boyce’s  Colony  Hill  not  too  far  dis¬ 
tant,  not  near  as  far  as  a  good  many  of  those  red  dots  on  the 
exhibit  up  there  from  Georgetown  Hospital. 

Q.  Going  back  to  the  Training  School  for  Girls,  and  Kent, 
and  what  was  the  name  of  the  other  subdivision  across 
Loughboro  Road?  A.  Briarcliff. 

Q.  Briarcliff  and  Kent  have  all  been  built  up  in  the  face 
of  the  actual  existence  of  the  training  school  for  girls, 
haven’t  they?  A.  That  is  quite  true. 

Q.  And  haven’t  they  sold  residences'  in  there  at  ap¬ 
proximately  the  same  level  as  Spring  Valley  residences?  A. 
With  a  few  exceptions ;  yes.  The  average  price  runs 

500  a  bit  high,  into  the  upper  brackets. 

•  ••••••••• 


CROSS-EXAMINATION 

Bv  Mr.  Wilkes : 

•> 

Q.  Mr.  Throckmorton,  do  you  concur  in  the  statement 
which  Mr.  Owen  made,  that  the  fair  market  value  of  the 
property  known  as  the  Campus  property,  for  its  highest 
and  best  use,  would  be  the  same  or  approximately  the  same 
for  other  apartment-house  construction  or  for  the  institu¬ 
tional  use  or  University  use  to  which  it  is  presently  em¬ 
ployed?  A.  Yes;  I  would,  Mr.  Wilkes. 

Q.  Have  you  taken  as  much  as  one  single  house  in  the 
vicinity  of  this  proposed  hospital  site  and  sought  to  value 
it  on  the  basis  of  its  fair  market  value,  wholly  relieved 
from  any  influence  of  the  proposed  hospital,  on  the  one 
hand,  as  compared,  on  the  other  hand,  with  its  fair  market 
value  in  view  of  the  threat  of  the  erection  of  a  hos- 
501  pital  to  accommodate  300  or  350  beds  and  a  nurses’ 
home?  A.  Do  you  mean  did  I  go  in  any  particular 
house  and  examine  it? 
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Q.  Yes.  A.  I  didn’t  need  to,  Mr.  Wilkes,  because  I  have 
several  appraisals  here,  that  my  office  has  made  or  that  I 
have  made,  rather  recently,  of  houses  in  that  vicinity,  for 
different  purposes. 

Q.  Did  you  take  any  house  and  determine  the  before-and 
after-value  on  the  basis  of  the  formula  that  I  have  just  re¬ 
ferred  to?  A.  Well,  I  did  this:  I  spent  considerable  time 
out  there.  I  went  up  and  down  the  various  streets.  I  am 
familiar  with  all  of  the  houses  in  the  vicinity,  from  the  out¬ 
side.  As  for  going  in  any  particular  house  there,  I  didn’t 
think  that  was  necessary. 

Q.  Do  you  have  any  further  response  to  my  question, 
which  was  whether  or  not  you  gave  a  before-and  after- 
valuation?  A.  Yes ;  I  answered  that  question  on  the  direct 
testimony.  I  said  that  I  can  see,  outside  of  a  possible  state 
of  mind  inconvenience  to  the  people  there  at  the  present 
time,  that  there  is  no  difference  in  valuation. 

Q.  Mr.  Throckmorton,  what  you  are  saying  then  is  that 
if  this  hospital  were  erected,  in  your  judgment,  not 
502  one  single  house  in  the  area  shown  on  Exhibit  No. 

10  would  be  reduced  in  its  fair  market  value?  A. 
No;  I  am  not  saying  that,  Mr.  Wilkes.  There  can  be  an 
exception  to  all  rules. 

Q.  What  is  the  rule  and  what  is  the  exception?  A.  All 
right,  sir.  In  that  general  neighborhood,  some  particular 
person  might  wish  to  sell  their  house  worse  than  someone 
else. 

We  will  take  the  houses  down  Rockwood  Parkway,  that 
back-up  to  this  project. 

Q.  The  Franks  Phillips  houses?  A.  Yes;  the  Franks 
Phillips  houses.  There  might  be  in  there,  a  doctor,  there 
might  be  two  doctors,  who  would  be  willing  to  buy  one  of 
these  houses  at  its  fair  market  value.  Now,  there  are  other 
ways  of  determining  the  value  and  a  fair  market  value. 
There  are  a  number  of  ways  of  arriving  at  a  fair  market 
value.  It  isn’t  your  reproduction  cost  less  your  deprecia- 
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tion,  altogether.  There  are  premium  that  are  paid  for 
properties. 

*  We  will  go  in  now  and  take  the  Donald  Richberg  Estate, 
and  the  property  next  to  it. 

Q.  In  that  adversely  affected  by  this  project?  A.  I  don’t 
>  think  so,  because  that  type  of  property  is  very  scarce.  The 
number  of  buyers  are  limited.  When  somebody  comes 
along,  that  is  looking  for  that  particular  type  of 

*  503  property,  and  finds  it,  they  wouldn’t  be  any  more  af¬ 

fected  by  that  hospital  than  they  would  by  an  apart¬ 
ment-house  in  the  same  range,  in  my  opinion. 

Q.  Now,  Mr.  Throckmorton,  let  us  get  down  to  some¬ 
thing  very  specific.  There  is  an  exhibit  that  is  on  the  plat- 
„  form,  just  in  back  of  the  members  of  the  Commission,  and 
the  white  structures  there  are  representative  of  the  pro¬ 
posed  hospital  and  the  proposed  nurses’  home. 
k  The  property  to  the  right  is  actually  a  scale  reproduc¬ 

tion  of  a  home  on  University  Lane.  A.  Is  that  the  one  that 
sits  right  on  the  corner? 

Q.  No ;  it  is  the  one  that  sits  in  back  of  the  corner,  one 

*  of  several  right  on  University  Lane.  A.  I  don’t  believe 
that  I  know  that. 

Q.  3320  University  Avenue  is  the  address.  May  I  in¬ 
dicate  on  the  map?  A.  That  isn’t  it,  Mr.  Wilkes.  Those 
four  houses  are  identically  alike.  There  are  some  old 
Colonials.  This  house  there  (indicating)  sits  right  on  the 
point. 

Q.  The  number  of  this  house,  as  I  said,  is  No.  3320  Uni- 
„  versity  Avenue.  It  is  owned  by  Mr.  Alfred  Warner. 

Now,  I  am  asking  you  to  assume  that  it  is  the  house  rep¬ 
resented  by  the  red  dot  which  is  right  under  the  letter  “S” 

*  in  “University”,  as  it  is  on  the  Respondent’s  Exhibit 

i  No.  10. 

504  I  will  ask  you  to  assume  that.  And  I  will  also  ask 
you  to  assume  the  accuracy  of  this  exhibit,  and  upon 
i  those  assumptions  I  will  ask  you  if,  with  those  structures 
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erected,  there  will  be  any  effect  in  the  fair  market  value  of 
that  house ;  that  is  to  say,  I  would  like  you  to  appraise  it 
as  though  there  were  no  hospital  there,  or  any  threat  of  a 
hospital  being  built  there,  on  the  one  hand;  and  then  I 
would  like  for  you  to  appraise  it  on  the  basis  of  the  condi¬ 
tion  that  is  purported  to  be  reproduced  by  the  exhibit: 
and  what  are  the  two  valuations?  A.  Mr.  Wilkes,  I  am 
certainly  not  trying  to  argue  with  you,  but  I  think  you  have 
still  got  the  wrong  house. 

Q.  Assume  that  I  have  the  right  house.  A.  All  right,  sir. 
There  is  no  way  that  anybody  else,  or  I,  can  appraise  that 
house  as  to  a  different  value  than  it  exists  today.  Until 
there  is  some  proof  of  loss  or  injury  to  it,  there  isn’t  any 
way  that  any  of  us  in  justification  can  appraise  that  house 
at  a  different  value  than  it  exists  today.  Until  there  is 
some  proof  of  loss  or  injury,  there  isn’t  any  way  that  any 
of  us,  in  justification,  as  I  said,  can  put  any  material  loss 
on  it  of  10  per  cent  or  20  per  cent  or  25  per  cent.  It  could 
be ;  yes. 

Q.  I  am  asking  you,  upon  the  assumptions  that  I  have 
given  you,  to  state  the  extent  to  which  there  would  be 
505  a  depreciation  in  the  fair  market  value  ?  A.  I  think 
I  have  answered  that,  the  best  that  I  know  how.  I 
see  no  different  in  the  value  outside  of  inconvenience  and 
probably,  as  I  said,  the  state  of  mind  in  value  of  the  oc¬ 
cupant. 

Q.  Mr.  Throckmorton,  the  state  of  mind  and  inconven¬ 
ience,  do  they  have  anything  to  do  with  fixing  market 
value? — and  by  market  value,  I  mean  that  amount  in  dol¬ 
lars  which  a  property  will  bring  on  the  market  when  it  is 
offered  for  sale  by  one  who  is  ready  and  willing  and  desires 
to  sell  but  is  under  no  compulsion  to  sell,  and  he  sells  to  a 
person  who  desires  to  buy  the  particular  house,  but  he 
doesn’t  have  to  buy  that  particular  house. 

Now,  under  that  test,  which  you  are  well-acquainted  with, 
what  is  the  answer?  A.  It  would  depend  altogether  on 
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whether  the  owner  of  the  property  sets  the  price  or  whether 
he  accepted  the  property  appraiser’s  price  as  to  what  price 
should  be  put  on  it. 

Q.  And  you  think  that  state  of  the  mind  and  inconven¬ 
ience  have  no  effect  upon  the  fixing  of  prices  between  the 
buyer  and  the  seller  under  fair  market  conditions?  A.  Not 
from  an  appraisal  viewpoint. 

Q.  When  have  you  last  sold  a  house  within  the  radius  of 
three  blocks  from  this  proposed  site?  A.  March  10, 
1952. 

506  Q.  WTiat  was  the  property?  A.  The  property  was 
located  in  the  3000-block  of  45th  Street. 

Q.  And  that  is  on  45th  Street  between  what  streets?  A. 
I  don’t  recollect  right  offhand,  Mr.  Wilkes. 

Q.  Have  you  made  any  previous  sale  within  the  radius 
of  five  blocks  within  the  preceding  five  years.  A.  I  didn’t 
go  back  that  far;  I  don’t  remember.  It  could  be  three 
years,  four  years.  We  made  periodical  sales  in  that  sec¬ 
tion  from  time  to  time. 

Mr.  Colladay :  I  call  Dr.  Anderson,  President  Anderson 
of  the  American  University. 


WHEREUPON 

DR.  HURST  R.  ANDERSON 

(President  of  the  American  University) 

•  ••••••• 


DIRECT  EXAMINATION 
By  Mr.  Colladay: 

**••***••* 

Q.  Have  you  given  serious  thought  to  the  problem  of 
this  petition  and  this  hearing,  and  have  you,  in  the 
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507  light  of  that,  prepared  a  statement  to  present  to  the 
Commission?  A.  Yes;  I  have  a  statement  that  I 

should  like  to  present  to  the  Commission. 

Q.  Will  you  please  proceed?  A.  Members  of  the  Zon¬ 
ing  Commission  of  the  District  of  Columbia,  I  have  recently 
(September  1,  1952)  come  to  the  city  of  Washington  to 
assist  the  friends  of  The  American  University,  many  of 
whom  are  located  in  all  parts  of  the  country,  to  more  fully 
realize  a  vision  of  many  years  standing  for  a  strong  and 
vigorous  educational  institution  located  here — one  devoted 
to  the  highest  interests  of  our  free  society.  I  desire  the 
sincere  and  devoted  interest  of  the  entire  Washington  com¬ 
munity  in  this  undertaking.  I  would  cherish  the  sympathe- 
tice  understanding  and  support  of  our  good  neighbors ;  the 
petitioners  in  this  case,  they  should  be  among  our  very  best 
friends.  It  is  most  disheartening  to  me  to  find  that  we  are 
in  opposition  to  each  other  over  this  important  educational 
project.  But  I  find  it  my  clear  duty  to  oppose  this  petition 
with  the  vigor  of  one  entrusted  with  a  mission  authorized 
by  an  act  of  Congress  in  the  year  1893,  and  held  through 
sixty  years  by  the  trustees  and  faculty  who  have  served  this 
institution.  Never  before  has  our  right  to  pursue  our  pur¬ 
poses  been  challenged.  We  ask  nothing  today  but  that  we 
be  permitted  to  continue  to  pursue  the  objectives  which 
have  persisted  for  over  half-a-century. 

508  Institution  of  higher  education  are  not  commercial 
enterprises — broom  factories  or  departments  stores 

— they  are  not  profitmaking  ventures.  Most  of  them  are 
fighting  inflation  with  unbalanced  budgets  and  managing  to 
keep  their  heads  above  water  only  through  the  financial 
self-sacrifice  of  many  friends  and  former  students.  These 
institutions  are  service  agencies  built  by  the  voluntary  gifts 
of  a  free  people  desiring  to  maintain  education  for  freedom 
for  their  children.  Property,  lifetime  savings,  in  some  in¬ 
stances,  small  and  large  contributions  of  men  and  women 
of  vision  and  spiritual  and  intellectual  devotion  have  made 
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them  possible.  The  powers  of  these  institutions,  or  their 
legal  rights  and  privileges,  are  defined  by  charters  grant¬ 
ed  by  the  appropriate  legal  entity — in  this  case,  the  Con¬ 
gress  of  the  United  States.  They  ask  nothing  for  them¬ 
selves.  They  seek  only  the  right  to  serve — to  contribute 
to  the  public  welfare — to  prepare  young  men  and  women 
for  the  next  generation  of  service  in  all  of  the  professions 
and  occupations  open  to  our  free  people. 

The  American  University  was  chartered,  as  I  have  indi¬ 
cated,  by  the  Congress  of  the  United  States  in  the  year 
1893,  with  a  full  grant  of  power  to  develop  a  university  in 
any  way  it  so  desired,  and  to  do  whatever  became  neces¬ 
sary  to  accomplish  that  purpose.  The  charter  will  be  en¬ 
tered  as  a  part  of  the  record. 

509  Prior  to  that,  in  1889,  and  I  think  -we  just  must 
get  this  picture,  John  Fletcher  Hurst,  a  Bishop  of 
the  Methodist  Episcopal  Church,  in  company  with  Theodore 
W.  Talmadge,  spent  ten  days  riding  on  horseback  in  the 
country  around  Washington  to  find  a  site  for  a  university. 
On  the  tenth  day,  as  they  rode  along  Loughboro  Road  on 
the  Northwest  Heights,  they  came  upon  a  diversified  and 
beautiful  country  location  know  as  “Bellview.”  Extend¬ 
ing  over  ninety  acres,  the  site  commanded  a  panoramic  view 
overlooking  the  District,  the  Potomac,  the  Manassas  plains, 
and  the  Blue  Ridge  Mountains  of  Western  Maryland.  The 
Bishop  is  said  to  have  turned  to  Mr.  Talmadge  and  said, 
“Eureka — we  have  found  it.”  The  land  was  for  sale  for 
$100,000.  A  contract  of  sale  was  soon  executed,  and  each 
year  for  five  years,  Bishop  Hurst,  in  ill-health,  personally 
trudged  the  streets  of  Washington  and  other  communities 
to  collect  the  $25,000  needed  for  payment  on  the  contract 
for  the  purchase  of  the  property. 

Many  promient  citizens  were  among  those  who  helped 
organize  the  program  of  action:  President  Grover  Cleve¬ 
land  ;  Chief  Justice  Melville  Fuller ;  C.  C.  Glover,  who  was 
then,  I  believe,  President  of  the  Riggs  National  Bank; 


Senator  Proctor  of  Vermont;  Governor  Patterson  of  Penn¬ 
sylvania  ;  John  S.  Huyler  and  John  M.  Arden  of  New  York ; 
and  Presidents  Benjamin  Harrison  and  William  Mc¬ 
Kinley. 

510  Then  came  the  plans  for  buildings.  The  corner¬ 
stone  of  Hurst  Hall  was  laid  in  1898 ;  the  ground  was 

broken  for  McKinley  Hall  by  President  Theodore  Roose- 
vel  in  1902 ;  the  downtown  campus  property  at  19th  and  F 
Streets  was  purchased  in  1919  and  1920;  Mary  Graydon 
Hall  was  completed  in  1925;  the  President’s  residence  in 
1925 ;  Clendenen  Gymasium  in  1926 ;  Battelle  Memorial  Li¬ 
brary  in  1926;  Hamilton  House  in  1930 — all  permanent 
structures;  the  Washington  College  of  Law  was  added  in 
1949;  and  now,  a  radio  and  television  workshop  is  plan¬ 
ned  for  construction  within  the  coming  year ;  and  soon,  it 
is  our  hope,  the  school  of  nursing  and  hospital  addition,  ac¬ 
cording  to  the  best  and  highest  standards  of  nursing  edu¬ 
cation  in  America. 

A  university  program  develops,  however,  not  primarily 
because  of  buildings,  but  because  of  its  educational  offer¬ 
ings.  Classes  were  started  in  1914.  In  1919  and  1920  the 
downtown  program  for  government  service  was  inaugu¬ 
rated.  In  1925  the  College  of  Arts  and  Sciences  was  estab¬ 
lished.  In  1934,  the  School  of  Public  Affairs  was  estab¬ 
lished.  In  1941  the  Graduate  School  and  the  School  of 
Public  Affairs  were  merged  to  establish  the  School  of  Social 
Sciences  and  Public  Affairs.  At  that  time,  Dean  Ernest 
Griffith  was  brought  from  Syracuse  University  to  be 
Graduate  Dean ;  Mr.  Arthur  Fleming  was  made  Director  of 
the  School,  and  Dr.  Leon  Marshal  came  from  the 

511  University  of  Chicago  to  become  Chairman  of  the 
Ecomonics  program.. 

During  the  next  decade,  over  a  quarter-of-a-million  dol¬ 
lars  came  from  the  Rockefeller  Foundation,  the  Carnegie 
Corporation,  the  Milbrook  Fund,  the  American  Council  of 
Learned  Societies,  and  the  Alfred  P.  Sloan  Foundation. 
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In  1914  there  were  28  students.  The  first  three  degrees 
were  awarded  in  1916.  In  1924  there  were  still  only  125 
students.  By  1951-1952  the  total  enrollment  was  4,135.  In 
June,  1952,  309  degrees  were  granted.  The  current  enroll¬ 
ment  will  reach  4,200. 

In  1914  there  were  eight  faculty  members.  This  year 
there  are  350  full  and  part-time  instructors  of  the  several 
academic  ranks  teaching  in  33  departments  and  the  school 
of  law.  Currently  there  are  offered  the  B.A.,  B.S.,  LL.B., 
M.A.,  M.B.A.,  and  Ph.  D.  degrees. 

The  University  is  a  member  of  the  American  Council  on 
Education,  the  Association  of  American  Colleges,  the  Mid¬ 
dle  States  association,  the  Association  of  American  Law 
Schools,  the  Association  of  University  Evening  Colleges, 
the  Association  of  Urban  Universities ;  and  the  National  In¬ 
tercollegiate  Athletic  Association. 

Members  of  the  Commission,  we  are  building  a  university. 
It  is  the  privilege  of  the  Board  of  Trustees  of  a  university 
to  decide  in  which  way  and  which  steps  should  be  taken  to 
build  that  University.  We  want  to  go  forward.  That 
512  is  clear.  We  have  been  authorized  by  Congress  to 
proceed.  We  have  pursued  religiously  our  purposes. 
We  have  faced  all  of  the  problems  of  a  growing  university. 
No  question  about  that.  We  have  not  always  solved  them 
as  we  would  have  preferred  to  solve  them,  but  our  pur¬ 
poses  are  clear,  our  support  better  now  than  it  has  ever 
been,  our  leadership  is  determined.  We  desire  only  the 
continued  privilege  of  pursuing  our  mission  of  service. 

The  only  interruption  in  our  normal  activities  has  come 
during  the  two  world  wars.  And  I  want  to  speak  of  this, 
because  it  is  another  kind  of  service  which  we  have  been 
able  to  render.  Again  we  sought  to  serve  the  nation  in  any 
way  we  were  needed.  During  the  First  World  War  our 
campus  was  given  over  to  Chemical  Warfare  Programs  of 
the  Army ;  during  the  Second  World  War,  to  the  Waves,  the 
Red  Cross,  special  Navy  demolition  units,  and  other  war  ' 
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programs.  All  of  the  temporary  buildings  which  we  have 
on  our  campus  were  constructed  during  one  or  the  other 
of  the  wars  for  emergency  purposes.  We  have  been  proud 
to  serve  the  nation  even  though  we  have  been  left  the  tem¬ 
porary  structures  about  which  some  of  our  friends  have 
complained,  and  persistently  complained.  Three  of  these 
were  removed  by  the  University  this  past  summer;  three 
more  will  come  down  within  the  next  six  months ;  others  as 
we  can  release  them.  There  will  be  a  real  improvement 

513  in  our  campus  as  these  and  other  planned  changes 
are  effected.  Indeed,  the  construction  of  the  school  of 

nursing-hospital  development,  I  would  think,  the  most  rea¬ 
sonable  people  would  conclude,  will  materially  improve  the 
appearance  of  an  entire  area  of  our  property.  This  will  in 
itself  be  a  real  step  forward. 

Compare  the  pictures,  if  you  will,  that  the  petitioners 
have  entered  into  as  evidence  in  this  case,  of  the  view  that 
they  have  of  the  back  portion  of  our  campus,  and  look  at 
the  architect’s  sketches  of  the  proposed  building. 

The  zoning  we  have  had  through  the  years  we  desire  to 
retain.  The  testimony  of  the  witnesses  for  the  petitioners 
would  lead  one  to  believe — and  I  think  that  this  is  a  fair 
observation — that  we  are  asking  for  special  privileges.  We 
are  asking  for  nothing  that  we  have  not  had  through  the 
years — and  during  the  years  when  every  home  now  in 
Spring  Valley  was  built.  And  I  think,  myself,  this  is  a  very 
important  fact  in  the  case. 

The  A-restricted  zoning  suggested  by  the  petition — and 
this  is  a  very  important  paragraph — would  prohibit  the 
construction  of  apartment  buildings  (look  at  the  introduc¬ 
tory  chart  in  the  zoning  regulations) — we  need  them  for 
married  students  and  particularly  for  younger  faculty 
members,  a  problem  we  did  not  have  to  face  twenty  years 
ago;  it  prohibits  the  construction  of  boarding-houses  (we 
need  dormitory  and  dining  facilities  to  house  our 

514  students;  we  can’t  house  them  anywhere  else  in  this 
portion  of  Washington) ;  it  prohibits  fraternity 
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houses  and  clubhouses  (we  have  fraternities  and  sororities 
on  our  campus — we  will  need  to  construct  houses  for  them ; 
in  fact,  one  of  our  fraternities  is  working  on  this  program 
at  the  moment) ;  it  prohibits  the  construction  of  a  hospital 
(we  need  it  for  our  School  of  Nursing).  These  limitations 
are  serious  limitations,  from  an  educational  point  of  view, 
all  of  them  in  addition  to  serious  financial  losses  which  these 
gentlemen  have  pointed  out,  for  a  university  to  assume.  No 
university  president  I  know,  and  I  have  been  in  this  busi¬ 
ness  for  25  years,  or  board  of  trustees,  could  look  to  the 
future  and  work  under  these  limitations  with  any  enthusi¬ 
asm. 

We  therefore  respectfully  plead  with  this  Commission  to 
permit  our  zoning  to  stand  so  that  we  can  proceed,  with  the 
accelerated  pace  with  which  we  intend  to  move,  to  provide, 
for  this  area  and  for  the  nation,  if  you  please,  the  more  com¬ 
plete  educational  facilities  which  we  are  now  planning.  It 
is  our  most  sincere  belief  that  in  this  way  we  can  render  our 
greatest  service  to  the  largest  number  of  our  people.  In 
other  words,  it  is  our  belief  that  our  present  zoning  privi¬ 
leges  are  most  consistent  with  the  public  welfare. 

Q.  Dr.  Anderson,  will  you  please  state  your  prior  ex¬ 
perience  and  education?  I  should  have  asked  you  this  be¬ 
fore  I  asked  you  to  read  your  statement.  Where  did 
515  you  come  from?  A.  I  came  from  the  state  of  Ohio. 

I  was  born  in  Cleveland.  My  education  was  in  the 
midwest,  at  Ohio  Wesleyan  University,  Northwestern  Uni¬ 
versity,  the  University  of  Chicago,  the  University  of  Mi¬ 
chigan. 

I  started  out  to  teach  in  a  college  in  Western  Pennsyl¬ 
vania.  I  went  through  the  ranks,  through  the  administra¬ 
tive  office,  and  became  the  principal  administrative  officer 
and  the  president  of  that  institution,  and  became  the  presi¬ 
dent  of  the  Centenary  College  of  New  Jersey,  and  then  pre¬ 
sident  of  Hamline  University,  in  the  city  of  St.  Paul,  in  the 
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northwest ;  and  in  which  institution,  by  the  way,  we  had  the 
first  accredited  university  school  of  nursing  in  that  area. 

I  have  had  some  experience,  I  think,  in  this  whole  prob¬ 
lem  that  we  are  facing,  that  this  Commission  in  facing. 

Then  I  came  here  this  last  September  to  assume  the  pre¬ 
sidency  and  to  take  the  next  step  and  give  the  next  years 
of  my  life  to  the  development  of  this  institution  in  this  na¬ 
tion’s  Capitol. 

Q.  I  have  two  books  in  front  of  me ;  are  these  two  bound 
volumes  of  the  monthly  magazine  of  the  University  through¬ 
out  its  early  years?  A.  Well,  yes. 

Q.  It  is  called  the  “University  Courier”?  A.  Yes. 
516  Q.  You  were  not  here  then  A.  No ;  I  was  not,  but 
you  were,  I  believe. 

Q.  There  is  a  picture  of  me  here,  back  in  1921,  but  I  don’t 
want  to  bother  the  Commission  with  that ;  but  I  do  want  to 
show  Hurst  Hall,  which  is  out  there,  the  main  building  of 
the  University,  a  reproduced  photograph  of  it  in  the  “Cour¬ 
ier”  of  March,  1898,  if  there  is  any  question  of  who  was  out 
there  first.  There  it  is. 

I  can  show  a  lot  of  pictures  here,  including  pictures  of 
four  different  Presidents  who  have  appeared  in  various  of 
the  early  ceremonies ;  and  I  also  show  the  Commission  just 
one  other  picture,  which  has  a  date  of  March,  1909,  which 
shows  the  same  building,  the  Hurst  Hall  of  history,  and 
also  the  McKinley  Building,  and  the  C.  C.  Glover  residence 
beyond  it ;  and  the  date  of  that  publication  is  March,  1909. 
I  think  I  stated  once  before,  I  stood  on  that  property  and  I 
knew  it  was  owned  by  the  American  University  in  the  win¬ 
ter  of  1897  and  1898.  I  have  lived  in  Washington  since 
September  of  1897. 

American  University  owned  it,  and  there  wasn’t  any 
Spring  Valley  and  there  wasn’t  any  Wesley  Heights. 

I  have  two  other  things  to  present.  One  is  a  resolution 
of  the  American  University  Alumni  Association.  I  will  not 
take  the  time  to  read  it,  but  merely  state  that  it  is  in  strong 
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language  favoring  the  position  which  we  have  been 

517  presenting  to  the  Commission. 

The  student  body  and  the  Alumni  Association  are 
strongly  behind  the  University  in  this  matter. 

And  I  have  here  another  document,  which  is  a  letter 
signed  by  the  President  of  the  Washington  Alumni  Club. 

The  other  is  the  National  Association;  this  is  the  local 
association,  supporting  the  position  of  the  University. 

I  wish  also  to  state  that  in  addition  to  the  other  trustees 
whom  I  mentioned  as  having  been  here  at  this  hearing, 
Mr.  Ewell  Fisher  was  here,  and  I  did  not  happen  to  know  it. 

Mr.  Wilkes:  May  I  cross-examine  the  witness? 

Mr.  Colladay :  Yes. 

CROSS-EXAMINATION 
By  Mr.  Wilkes: 

Q.  Dr.  Anderson,  I  will  try  to  make  this  brief.  I  am  try¬ 
ing  to  get  clearly  what  you  have  in  mind.  You  want  to  be 
sure  that  the  American  University  has  the  right  to  build 
dormitory  buildings  and  other  housing  accommodations  for 
students  on  the  campus;  is  that  correct?  A.  Well,  that  is 
part  of  it,  of  course.  If  you  read  the  chart,  as  I  read  it  in 
the  beginning  of  the  Zoning  Regulations,  with  the  negative 
response  besides  fraternity  houses,  club  houses,  boarding 
houses,  apartment  buildings,  there  is  an  absolute  negative, 
or  appears  to  be  an  absolute  prohibition.  Of  course, 

518  that  is  part  of  my  serious  concern.  That  is  not  the 
whole  concern. 

Q.  I  understand  that;  but  your  position  is  that,  under 
present  zoning,  you  can  build  dormitories  and  these  other 
housing  accommodations;  whereas,  if  it  were  zoned  “A- 
restricted,”  you  could  not  do  so;  is  that  correct,  sir?  A. 
That  same  chart,  where  it  says  “No”  under  the  “A-re- 
stricted”  classification,  says  “Yes”  under  the  “A”  classi¬ 
fication  which  we  now  have,  which  I  assume  to  be  the  privi¬ 
lege  of  buildings  of  this  character. 


262 


Q.  But  under  the  present  zoning,  your  position  is  that 
you  go  ahead  and  build  your  dormitories  and  other  housing 
arrangements;  whereas,  under  the  proposed  zoning,  you 
could  not  do  so?  A.  I  would  say  that  that  is  the  position  of 
the  zoning,  not  my  position. 

Q.  Your  understanding  of  the  Regulations?  A.  I  have 
been  trying  very  hard  to  understand  this  situation,  so  that  I 
can  give  as  objective  a  comment  as  possible ;  but  that  is  my 
understanding. 

Q.  Now,  may  I  ask  you  this:  what  consideration  was 
there  for  the  gift  of  this  seven-and-a-fraction  acres?  A.  No 
consideration.  I  don’t  understand  the  legal  implications  of 
that  term,  Mr.  Chairman.  If  you  mean  what  we  paid  for 
it,  the  answer  is  No. 

•  ••••••••• 

519  Mr.  Cromelin :  The  fact  of  the  matter  is  that  the 
Hospital  will  undertake  to  pay  so  much  to  the  insur¬ 
ance  company  as  is  necessary  to  release  the  property  wThich 
the  University  has  deeded  to  the  Hospital  upon  the  opera¬ 
tion  and  effect  of  the  deed  of  trust. 

Mr.  Wilkes :  How  much  is  “so  much ’ ’ ? 

Mr.  Cromelin:  As  the  witness  testified,  there  has  been 
no  negotiation  towards  that  end,  yet.  Let  us  hope  that  it  will 
not  be  very  much.  It  may  be  $100,000;  but  that  is  to  be 
negotiated  and  found  out.  But  it  is  necessary,  before 

520  wre  go  ahead  and  qualify  for  the  Government  loan, 
that  the  property  be  free  and  clear  of  all  encum¬ 
brances. 

•  ••••••••• 

•  Mr.  Colladay:  I  call  your  attention,  Mr.  Wilkes,  to  the 
fact  that  Mr.  Phillips,  I  think,  stated  that  the  amount  had 
not  been  determined,  that  w’ould  be  apportionable  to  this 
piece  of  property. 
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Mr.  Cromelin :  I  want  to  offer  in  evidence  the  little  book¬ 
let  which  is  entitled,  “The  American  University  and  By- 
Laws  and  Act  of  Incorporation/  ’ 

General  Prentiss :  I  think  it  is  in  evidence  already. 

Mr.  Cromelin :  All  right. 

Mr.  Colladay :  I  offer  a  copy  of  the  Act  approved  June 
30,  1951,  passed  by  the  Congress,  making  a  slight  amend¬ 
ment  in  the  charter,  which  I  know  has  not  been  offered. 

Mr.  Cromelin:  I  simply  desire  to  state  that  there  is 
present  Dr.  Orem,  who  is  the  President  of  Sibley  Memorial 
Hospital. 

I  believe  that  all  of  the  testimonv  that  Dr.  Orem  could 

•  . 

give  has  already  been  covered  by  the  testimony  of 
521  other  witnesses. 

We  have  here  some  six  other  witnesses,  but  it  ap¬ 
pears  to  me  that  most  of  their  testimony,  too,  would  be 
cumulative. 

I  would  like  to  insert  in  the  record  these  statistics  which 
may  be  very  readily  verified. 

With  the  completion  of  the  hospital  program,  the  area  at 
the  head  of  North  Capitol  Street  will  consist  of  the  follow¬ 
ing  numbers  of  beds  in  hospitals  when  carried  through : 

Providence  Hospital,  350 ; 

Veterans  Administration,  500; 

Hospital  Center,  1,200; 

Soldier’s  Home,  500; 

Freedman’s,  472. 

That  is  a  total  of  3,022  beds  in  that  area,  which  is  all 
within  three  miles  of  Sibley  Hospital,  most  of  it  being  on 
the  ground  of  the  Soldiers’  Home,  which  is  approximately 
1^4  miles  from  the  present  hospital  site. 

I  wish  also  to  call  the  attention  of  the  Commission  to  the 
fact  that  when  and  if  Sibley  Hospital  moves,  there  will  still 
be  left  exactly,  three  squares  from  the  present  Sibley  Hos¬ 
pital  site,  the  Homeopathic  Hospital  which  is  located  at  the 
corner  of  Second  and  N  Streets,  Northwest,  Sibley  being 
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North  Capitol  and  M  Streets,  Northwest ;  so  that  that  area  i 
is  not  without  hospitalization. 

I  would  like  the  privilege  of  filing  in  the  record  a  I 

522  copy  of  Resolution  adopted  by  the  Women’s  Guild  of  ; 
Sibley  Memorial  Hospital. 

I  would  also  like  to  state  that  I  received  a  telephone  call,  « 
one  of  our  witnesses  is  Senator  Sparkman,  who  is  a  mem¬ 
ber  of  the  Board  of  the  American  University,  and  it  so 
happens,  notwithstanding  his  very  busy  life  in  the  last  year,  v 
Senator  Sparkman — our  Board  meets  only  quarterly — that 
Senator  Sparkman  was  present  personally,  and  voted  in  re-  \ 
spect  to  these  matters  at  two  of  the  last  three  quarterly 
meetings  of  the  Board.  I  would  like  the  opportunity  to  file 
in  the  record  a  letter  from  Senator  Sparkman  who,  it  so  * 
happens,  lives  in  this  community  and,  I  believe,  has  chil-  | 
dren,  setting  forth  his  approval  of  this  project. 

I  think  that  is  all.  i 

Mr.  Wilkes :  May  it  please  the  Board,  we  would  like  to 
offer  the  scale  model  which  was  brought  to  the  table  early 
in  the  proceedings,  and  we  tender,  ourselves,  ready  to  prove 
that  this  is  drawn  accurately  to  scale,  if  the  Board  cares  to  v 
have  the  witness  who  is  available  to  offer  that  proof. 

Likewise,  I  should  like  to  offer  a  plat — 

Commissioner  Donohue :  Mr.  Wilkes,  may  I  interrupt  to 
say  that  we  will  accept  the  scale  model  delivered  to  the 
office  of  the  Zoning  Commission  in  the  District  Building. 

Mr.  Wilkes :  Thank  you.  •  •  #  Y 

523  Finally,  I  offer  a  written  opinion  with  respect  to  the 
zoning  status  of  the  American  University,  with  copies  , 

for  counsel ;  and  it  comes  to  this  point :  the  only  thing  that  i 

is  really  involved  in  this  proceeding  is  that  a  hospital  use  j 

would  be  eliminated  from  the  grounds  of  the  American  w 
University.  : 

At  the  present  time,  the  University  would  require  mere-  i 
lv  zoning  adjustment  approval  before  it  would  add  any  of 
the  facilities  to  the  University  use  on  the  campus. 


If  you  rezone  this  “AR”,  they  have  to  get  Board  of  Zon¬ 
ing  Adjustment  approval,  and  the  qualifications  and  tests 
of  the  sites  in  “A”  zoning  as  there  are  in  “A-restricted”, 
and,  of  course,  vice  versa. 


I  also  would  like  to  submit  to  the  Commission  for  perusal, 
on  these  nights  when  you  have  nothing  to  do,  you  Honorable 
Gentlemen,  along  with  the  catalogs  which  you  have,  a  me¬ 
morandum  which  involves  some  20  pages,  which  we  believe 
covers  the  situation. 


524  General  Prentiss:  Do  you  have  any  summation 
you  would  like  to  make  ? 

Mr.  Cromelin :  I  would  like  to  adjourn  right  now. 

Mr.  Wilkes:  Do  I  understand  the  Commission  to  say 
that  we  have  until  next  Wednesday  morning  to  present 
written  summation  on  this  matter? 
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The  above-entitled  case  came  on  for  hearing  on  MOTION 
TO  ADVANCE,  etc.,  before  the  Hon.  Alexander  Holtzoff, 
Judge,  at  10  o’clock,  a.m. 


1122  THE  COURT :  I  am  wondering  whether  this  case 
shouldn’t  be  presented  to  the  Court  on  the  basis  of 
the  record  before  the  Zoning  Commission.  I  want  to  get 
that  pretty  well  straightened  out  before  I  decide  this  mo¬ 
tion. 

MR.  WILKES:  If  that  were  a  fact,  it  would  greatly 
shorten  the  case.  We  don’t  care. 

THE  COURT :  This  is  a  review  of  agency  action. 

MR.  WILKES:  Clearly. 


1123  THE  COURT :  I  have  had  several  of  these  cases 
from  time  to  time,  and  they  have  always  come  before 
me  on  the  record. 
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MR.  GASCH :  Your  Honor,  may  I  say  this.  Mr.  Wilkes 
advises  me  that  he  has  no  strong  convictions  one  way  or  the 
other  about  that.  Last  year,  when  Mr.  Wilkes  and  I  were  on 
opposite  sides  of  the  table  in  the  Hyman  case,  we  went 
into  that  question  of  whether  or  not  review  would  be  on  the 
record  or  de  novo.  That  was  a  Board  of  Zoning  Adjust¬ 
ment  case  in  a  case  of  first  impression  in  this  jurisdiction. 

At  that  time  I  reviewed  the  authorities  and  came  to  the 
conclusion  that  where  BZA — Board  of  Zoning  Adjustment 
— was  involved,  that  that  was  on  the  record.  That  is  the 
usual  view  of  that  matter.  But  where  the  Zoning  Commis¬ 
sion  is  involved,  since  they  act  legislatively,  and  since  in 
some  cases  there  is  no  record  of  why  the  legislative  agency, 
the  Commission,  made  such  a  decision,  that  those  cases  are 
usually  decided  de  novo. 

THE  COURT :  You  mean  testimony  taken  by  the  Court. 

MR.  GASCH:  Yes,  Your  Honor.  That  has  been  the 
practice  in  this  Court  in  most  of  the  Zoning  Commission 
cases. 

•  ••••••••• 

1124  THE  COURT :  Mr.  Colladay,  what  is  your  posi¬ 
tion  on  that  point? 

MR.  COLLADAY :  My  position  is,  Your  Honor,  that  like 
in  the  Poretsky  case,  which  is  the  great  case  in  this  juris¬ 
diction,  which  went  through  all  the  courts  and  involved  this 
question  of  intervention  and  the  matter  of  trial  testimony 
being  taken,  it  is  my  understanding  that  the  record  from  the 
Zoning  Commission  was  filed  and  considered,  but  testimony 
was  taken  de  novo. 


THE  COURT :  I  have  had  a  couple  of  these  cases  where 
testimony  was  submitted  on  the  record. 

MR.  GASCH:  The  Coopersmith  case  was  origi- 
1125  nally  before  you  on  a  motion  for  summary  judg¬ 
ment.  •  •  •  That  was  finally  tried  de  novo  before 
Judge  Bailey. 
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•  •  •  •  •  •  •  •  •  • 

1126  THE  COURT:  Would  you  gentlemen  be  willing 
to  stipulate  that  the  record  before  the  Zoning  Com¬ 
mission  may  be  introduced  in  evidence  as  though  the  wit¬ 
nesses  who  testified  before  the  Commission  were  called  in 
court,  so  that  much  of  the  testimony  would  not  have  to  be 
repeated  ? 

MR.  WILKES:  I  would  be  willing  to  stipulate  that  the 
records  be  introduced  into  court,  provided  we  tried  it  on  the 
record,  but  if  there  is  going  to  be  a  de  novo  hearing,  I  think 
it  would  be  very  impracticable,  because  it  would  be  neces¬ 
sary  to  call — I  think  both  sides  would  feel  it  would  be  neces¬ 
sary  to  call  witnesses  for  cross  examination,  at  least. 

THE  COURT:  I  understand,  but  if  you  will  stipulate 
that  that  record  be  introduced  in  evidence  as  though  the 
witnesses  were  testifying  orally  before  the  Court,  that 
would  eliminate,  I  imagine,  a  considerable  trial  time. 

MR.  COLLADAY :  It  certainly  would. 

THE  COURT:  Would  you  gentlemen  stipulate? 

MR.  COLLADAY :  We  will  stipulate,  as  Your  Honor 
has  stated. 

•  *  •  •  .  •  •  •  •  •  • 

1127  THE  COURT:  That  is  why  I  ventured  the  hope 
that  all  of  you  will  stipulate  that  the  record  before 

the  Commission  be  considered  part  of  the  testimony  before 
the  Court,  and  shorten  the  trial  to  that  extent.  Are  you 
willing  to  do  that? 

MR.  COLLADAY:  We  are. 

THE  COURT:  Are  you,  Mr.  Cromelin? 

.  MR.  CROMELIN :  I  will  go  along  with  Mr.  Colladay. 

.  MR.  WILKES :  Yes,  I  am  entirely  willing,  but  I  am  not 
willing  to  concede  that  I  will  not  want  to  cross  ex- 

1128  amine  some  of  the  witnesses  put  on  by  the  other  side. 

THE  COURT :  I  am  not  asking  you  to  waive  any 
rights,  except,  naturally,  you  won’t  repeat  an  examination 
that  has  already  been  had,  if  that  is  part  of  the  record.  *  *  * 
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The  American  University,  et  a l.,  Plaintiffs , 

vs. 

Brigadier  General  Louis  W.  Prentiss,  et  al.,  Defendants. 


The  above-entitled  case  came  on  for  trial  before  the 
L  HON.  ALEXANDER  HOLTZOFF,  Judge, 

'*■  4  THE  COURT:  *  *  * 

Mr.  Gasch,  what  is  the  name  of  the  Court  of  Ap- 
.  peals  case  that  you  cited  as  bearing  upon  the  question  of 
the  Court  taking  evidence  in  a  case  such  as  this?  You 
had  a  case  at  the  time  of  the  motion  to  advance  being 
«  argued. 

5  MR.  GASCH :  Wolpe  v.  Poretsky. 
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MR.  CROMELIN:  I  think  that  at  the  time  Mr.  Gasch 
made  the  statement  to  the  Court  that  it  had  been  the  uni¬ 
versal  practice,  so  far  as  he  could  recall,  in  all  matters  of 
review  of  proceedings  of  the  Zoning  Commission  itself,  to 
have  what  is  in  effect  a  trial  de  novo,  but  that  with  respect 
to  the  Board  of  Zoning  Adjustment  that  that  came  on  for 
consideration  solely  on  the  record.  Am  I  correct  about 
that? 

THE  COURT:  As  I  understand  it,  I  gather  that  all 
counsel  were  of  the  opinion  that  this  is  a  trial  de  novo. 

MR.  E.  F.  COLLADAY:  We  were,  Your  Honor,  but 
we  did  agree  that  the  record  below  could  be  read  in  and 
considered. 

THE  COURT:  Oh,  yes,  that  was  stipulated.  I  under¬ 
stood  that  was  stipulated. 

MR.  E.  F.  COLLADAY:  Cross  examination  was  re¬ 
served  on  those  witnesses,  I  think,  by  both  sides,  and  it 
was  taken  into  consideration,  I  think,  that  there  should  be 
additional  testimony,  perhaps  additional  testimony  from 
the  same  witnesses,  because  of  the  informal  nature  of  the 
hearing. 

THE  COURT :  I  hope  there  will  be  no  attempt  to  repeat 
the  testimony  that  is  already  in  the  record.  I  would  like 
very  much  to  get  the  transcript  of  the  record  before  the 
Commission.  I  don’t  want  the  exhibits — just  the  transcript. 

MR.  GASCH:  The  whole  thing  is  available  to  Your 
Honor. 

6  THE  COURT:  I  understand.  But  at  this  time 

I  want  to  read  the  transcript.  I  can  read  it  at  home 
in  the  evening  while  the  trial  is  progressing,  but  it  is  much 
easier  for  me  to  handle  the  transcript  alone. 

•  ****••♦ 

THE  COURT:  I  don’t  want  to  reserve  the  reading  of 
the  transcript  until  after  the  trial,  I  want  to  read  it  while 
the  trial  goes  on,  and  I  can  do  so  in  the  evening,  if  you 
will  let  me  have  the  transcript. 
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MR.  GASCH:  In  order  that  there  may  be  no  confusion 
among  counsel  as  to  the  position  of  counsel  with  reference 
to  the  record  of  the  hearing  before  the  Zoning  Commis¬ 
sion,  my  recollection  is  that  it  was  stipulated  that  the  rec¬ 
ord  would  go  in  for  such  use  as  the  Court  would  care  to 
make  of  it. 

THE  COURT :  No,  I  think  it  is  a  little  broader  than  that, 
that  it  be  part  of  the  record  of  trial. 

MR.  GASCH:  That  is  quite  agreeable  with  us,  sir.  We 
want  to  put  it  in  at  the  appropriate  time,  and  I  offer 
7  it  at  this  time. 

•  ••••••• 


MR.  WILKES:  I  take  it  that  the  Court  has  ruled  that 
the  stenographic  report,  complete,  and  all  exhibits  are 
introduced  as  part  of  the  proceedings  in  this  case. 

THE  COURT:  Just  what  are  you  seeking  to  in¬ 
troduce? 

8  MR.  WILKES:  I  take  it  Your  Honor  is  now  ac¬ 

cepting  the  stenographic  record  and  all  exhibits  be¬ 
fore  the  Zoning  Commission  as  part  of  the  evidence  in  this 
case. 

MR.  E.  F.  COLLADAY:  And,  if  the  Court  please,  we 
will  not  forget  the  right  of  cross  examination  which  was 
reserved  broadly  by  Mr.  Wilkes,  and  of  course,  also  by 
ourselves. 

THE  COURT:  I  think  the  reservation  goes  for  all 
parties. 

MR.  CROMELIN :  And  furthermore,  Your  Honor,  if  I 
may  make  the  further  suggestion,  that  there  may  be  certain 
of  the  witnesses  who  testified  before  the  Zoning  Commis¬ 
sion  who  may  have  need  for  amplification  of  their  state¬ 
ments  on  matters  that  were  not  included  before  the  Zoning 
Commission. 

THE  COURT:  Oh,  yes,  of  course.  All  I  want  is  not  to 
have  a  repetition  of  the  testimony  already  given. 
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MR.  CROMELIN :  I  think  Mr.  Colladay  also  had  in  mind, 
from  my  discussions  with  him  with  respect  to  one  or  more 
of  the  experts  who  have  made  further  study,  that  we  would 
have  the  right  to  call  those  witnesses  and  have  them  tes¬ 
tify,  and  there  may  be  some  overlapping  in  their  testimony, 
because  what  they  did  there  was  simply  to  produce  type¬ 
written  statements  and  read  those  statements. 

THE  COURT:  I  am  not  going  to  hold  you  down  lit¬ 
erally — 

MR.  CROMELIN :  I  just  want  to  make  certain  that  we 
understand  each  other  with  respect  to  that.  Mr.  Wilkes,  I 
know,  will  want  it,  and  so  do  we. 

9  MR.  WILKES :  May  it  please  the  Court,  there  is 

one  informality  in  the  record,  if  I  may  interpolate 
it  at  this  time,  which  we  would  like  to  have  corrected. 

MR.  E.  F.  COLLADAY:  Before  you  go  on  with  that, 
Mr.  Wilkes,  may  we  make  it  perfectly  clear — I  think  on 
your  own  remarks — that  with  the  record  all  exhibits  go  in. 

MR.  WILKES :  Yes. 

MR.  E.  F.  COLLADAY :  All  exhibits  that  were  offered 
below. 

THE  COURT:  Yes. 

•  ••••••• 


15  MR.  CROMELIN:  *  *  * 

Now,  if  Your  Honor  please,  I  want  to  make  one 
more  suggestion.  We  were  confronted  at  the  hearing  be¬ 
fore  the  Zoning  Commission  with  considerable  testimony 
to  the  effect  that  Sibley  is  a  fine  hospital  and  a  going  con¬ 
cern,  that  it  should  be  kept  in  the  location  in  which  it  now 
is,  and  as  I  said - 

THE  COURT:  I  don’t  think  that  is  material.  The  only 
question  that  is  material  is  whether  this  particular  site 
should  be  made  available. 

•  ••••••• 
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85  BISHOP  G.  BROMLEY  OXNAM 
(Methodist  Bishop  for  Washington  Area) 

DIRECT  EXAMINATION 
BY  MR.  COLLADAY: 

86  Q.  Are  you  an  official  of  the  Council  of  Bishops 
of  the  Methodist  Church?  A.  Yes,  sir. 

Q.  If  so,  what  office  do  you  hold?  A.  I  am  the  Secretary 
of  the  Council  of  Bishops. 

•  ••••••• 

87  MR.  COLLADAY:  Then,  if  Your  Honor  please, 
we  ask  that  it  be  marked  for  identification  as  Plain¬ 
tiff’s  Exhibit  No.  1. 

(Thereupon,  the  document  above  referred  to  was 
marked  Plaintiffs’  Exhibit  No.  1  for  identification.) 

BY  MR.  COLLADAY: 

Q.  Bishop  Oxnam,  are  you  in  position  to  state  the  amount 
of  the  assets  of  the  Methodist  Church  at  this  time? 

•  •••*••• 

88  A.  The  total  assets  of  the  Methodist  Church  in  all 
church  buildings  and  parsonages  are  slightly  in  ex¬ 
cess  of  two  billion  , three  hundred  million  dollars.  The 
assets  of  123  colleges  and  universities  which  are  related 
to  the  Methodist  Church  are  somewhat  in  excess  of  five 
hundred  million  dollars.  The  assets  of  193  hospitals,  homes 
for  the  aged  and  similar  institutions  are  in  excess  of  one 
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hundred  and  fifty  million  dollars.  I  am  speaking  in  round 
numbers,  and  could  give  you  the  precise  figures  if  those 
figures  are  necessary. 

Q.  Bishop,  it  is  not  yet  in  evidence  in  this  case  as  to 
the  financial  relation  between  the  American  University 
and  the  Methodist  Church.  Will  you  please  state  the  action 
of  the  General  Conference  on  that  point? 

MR.  WILKES:  Objection,  Your  Honor,  unless  there  is 
some  instrument  which  shows  the  existence  of  that  re¬ 
lationship. 

89  THE  COURT:  Objection  overruled. 

A.  The  Methodist  Church  is  governed  by  the  Gen¬ 
eral  Conference,  which  is  its  supreme  legislative  body. 
The  Methodist  Church  is  like  the  Roman  Catholic  Church, 
a  world-wide  organization.  It  is  not  a  group  of  individual 
congregations  related  only  in  name.  It  is  a  church  in  fact. 
The  legislation  adopted  by  the  General  Conference  is 
binding  on  the  entire  church. 

Now  to  answer  your  particular  question,  sir.  At  the  last 
General  Conference,  because  the  Church  had  determined 
to  mobilize  its  total  strength  in  support  of  an  endeavor 
to  build  a  great  institution  of  higher  learning  here  in  the 
Nation’s  capital,  this  action  was  taken: 

We  voted  that  we  would  contribute  one  hundred  thou¬ 
sand  dollars  a  year  for  each  of  the  next  four  years  toward 
the  current  budget  of  the  American  University,  more  as  a 
token  gift  than  a  final  significant  gift. 

That  wTas  conditioned,  however,  upon  the  following  steps 
being  taken, — that  the  title  to  the  university  be  vested  in 
the  church.  There  are  certain  legal  steps  there  which  I 
do  not  understand,  which  mean,  I  believe,  that  the  board 
of  trustees  will  hold  this  property  for  the  benefit  of  the 
Methodist  Church. 

Q.  (BY  MR.  COLLADAY) :  And  steps  are  being 

90  taken  to  that  end?  A.  Yes,  sir.  Secondly,  that  all 
members  of  the  Board  of  Trustees  when  proposed 
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shall  be  approved  by  the  Board  of  Education  of  the  Method¬ 
ist  Church,  and, 

Tliird,  that  no  changes  in  the  charter  shall  be  made 
■without  the  consent  of  the  Board  of  Education. 

In  a  word,  we  wanted  the  church  to  be  as  closely  related 
to  this  institution  as  possible,  so  that  when  we  put  sub¬ 
stantial  sums  behind  it,  it  will  remain  an  institution  under 
the  auspices  of  the  church. 

At  the  last  meeting  of  the  Council  of  Bishops,  action 
was  taken  to  this  effect  after  I  had  made  a  report  concern¬ 
ing  what  has  happened  during  the  year  I  have  been  here 
in  connection  with  the  American  University. 

A  special  commission  of  six  Bishops  was  appointed  to 
consider  the  proposals  to  be  brought  to  the  next  General 
Conference  of  the  church,  looking  toward  the  raising  of 
very  large  sums  for  the  support  of  the  American  Univer¬ 
sity,  both  as  to  current  operation  and  as  to  capital 
extension. 

•  •  *  •  •  #  •• 

91  Q.  Bishop,  I  believe  Doctor  Brown  can  testify  to 
the  number  of  Methodist  colleges  having  hospitals 
and  the  like.  Or  would  that  be  part  of  your  testimony? 

#  •  •  •  •  *  m  • 


A.  There  are  nine  universities  in  the  123  institutions  of 
higher  learning  related  to  the  Methodist  Church,  and  in  the 
nine  universities  we  have  six  medical  schools,  and  these 
schools  are  with  one  exception  located  upon  the  campus 
of  the  institution  involved,  and  in  five  of  the  six  cases,  if 
I  recall  correctly,  there  are  hospitals  in  connection  with 
these  institutions. 

92  Q.  Have  you  information  as  to  whether  there  are 
schools  for  nurses  in  connection  with  those  institu¬ 
tions?  A.  I  regret  that  I  cannot  answer  that. 
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•  •  •  •  •  •  •  • 

BY  MR.  CROMELIN: 

Q.  I  would  like  to  ask  just  what  the  jurisdiction  of  the 
church  is.  You  have  spoken  of  hospitals,  orphanages,  and 
so  forth.  How  far  that  extends.  Does  that  extend  to  Sibley 
Memorial  Hospital?  A.  All  of  the  institutions  of  the 
Methodist  Church  are  under  the  control  of  the  General 
Conference  of  the  church.  That  is,  the  legislation  passed 
by  the  General  Conference  is  binding  upon  all  of  our 
institutions.  It  is  true  that  many  are  separate  corpora¬ 
tions,  and  technically  I  suppose  you  might  raise  a  ques¬ 
tion  there,  but  actually  this  law  is  binding  upon  the  entire 
church,  and  cooperation  follows  regularly  through  the 
church. 

•  •  *  •  •  •  •  • 

Q.  (BY  MR.  CROMELIN) :  Is  Sibley  Memorial  Hospital 
one  of  the  institutions  of  the  Methodist  Church  that 
93  falls  within  that  classification?  A.  It  is,  sir. 

*•  •  •  •  •  •  • 

95  THE  WITNESS:  Your  Honor,  may  I  point  out 
that  the  testimony  concerning  the  General  Confer¬ 
ence  was  before  any  of  this  action  occurred? 

•  •  •  •  •  •  •• 

96  CROSS-EXAMINATION 
BY  MR  WILKES: 

Q.  With  respect  to  the  various  matters  about  which  you 
have  given  oral  testimony  today  before  the  Court, 

97  will  you  enumerate  which  of  those  official  actions 
took  place  on  or  before  the  28th  of  January  of  this 
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year?  A.  The  action  of  the  General  Conference  occurred 
in  May  of  1952. 

Q.  What  actions  were  taken  relating  to  the  American 
University  or  Sibley  at  that  time?  A.  The  action  to  which 
I  testified  had  to  do  with  voting  $100,000  per  year  to  the 
current  budget  for  four  years,  and  the  requirement  that 
the  three  steps  be  taken  which  I  outlined  relative  to  title, 
the  Board  of  Trustees,  and  the  charter  amendment.  All 
of  that  was  done  at  the  General  Conference  in  May,  1952. 

•  •  •  *  *  •  #  • 


Q.  Now,  you  mentioned  the  vesting  of  title  as  one  of 
the  steps  to  be  taken.  Has  title  vested  in  the  church  yet? 
A.  I  will  have  to  ask  Mr.  Colladay  to  answer,  because  it 
has  been  in  process,  and  I  believe  it  calls  for  an  Act 
98  of  Congress,  and  whether  or  no  that  has  been  com¬ 
pleted  I  am  not  in  position  to  testify. 

MR.  WILKES:  Will  counsel - 

MR.  COLLADAY :  It  is  in  process  in  the  form  of  a  bill, 
which  probably  has  been  reported  to  the  Senate. 

•  •  *  •  *  *  •• 


Q.  (BY  MR.  WILKES) :  May  I  ask  you,  please,  Bishop, 
if  you  could  give  us  the  names  of  the  six  medical  schools 
to  which  you  referred? 

99  THE  COURT :  I  am  going  to  exclude  that,  because 
I  think  that  is  irrelevant. 

MR.  WILKES :  Exception,  Your  Honor.  I  have  nothing 
further. 

•  •  •  *  •  *  •  • 

DR.  FRANCIS  J.  BROWN 
(Expert  on  Nursing  Education) 
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DIRECT  EXAMINATION 
BY  MR.  COLLADAY: 

•  #  •  •  •  #  •  • 

100  Q.  Now,  I  want  to  ask  you  this  additional  question, 
if  I  may:  Will  you  state,  as  the  result  of  your  pro¬ 
fessional  experience,  what  the  trend  is  toward  the  erection 
of  hospitals  on  university  campuses  as  a  necessary  facility 
to  the  training  of  nurses? 

•  *  *  *  *  •  •  * 

THE  WITNESS:  The  trend  is  definitely  to  establish 
hospitals  on  university  campuses  where  there  are 

101  nursing  schools.  And  I  have  in  my  hand,  sir - 

THE  COURT:  No.  Answer  the  question.  The 
question  is,  what  is  the  trend? 

THE  WITNESS:  The  trend  is  definitely  toward  the 
establishment  of  a  hospital  on  the  campus  as  a  necessary 
facility  in  the  training  of  nurses.  That  is  two  minutes. 

BY  MR.  COLLADAY: 

Q.  You  have  a  list  of  25  universities  which  now  have 
nurses  schools  on  the  collegiate  campuses  ?  A.  Which  now 
have  hospitals  constructed  on  university  campuses  as  an 
adjunct  of  the  nursing  school. 

Q.  How  many  nurses  schools  are  there?  A.  There  are 
96  collegiate  schools  of  nursing. 

Q.  What  is  the  total  number  of  schools  of  nursing?  A. 
Something  over  400. 

Q.  And  what  is  the  list  of  25  that  you  have?  A.  These 
are  the  ones  that  have  hospitals  on  the  campus. 

MR  .COLLADAY:  May  that  be  put  in  the  record? 
THE  COURT :  No.  You  may  offer  the  list  in  evidence. 
MR.  COLLADAY:  I  will  offer  the  list  in  evidence. 
THE  COURT:  It  may  be  admitted. 
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MR.  COLLADAY :  I  will  not  call  on  him  to  read  the  list. 

(Thereupon,  the  list  above  referred  to  was  re¬ 
ceived  in  evidence  as  Plaintiff’s  Exhibit  No.  2.) 

•  •••«••• 


102  CROSS-EXAMINATION 
BY  MR.  WILKES: 

Q.  What  do  you  base  your  statement  on  that  there 
is  a  trend  in  that  direction?  A.  One  of  the  major 
criteria  in  the  evaluation  of  a  college  school  of  nursing  is 
the  proximity  of  hospital  facilities,  and  the  closeness  of 
affiliation  and  on  the  university  campus  is  a  very  major 
factor  in  the  accreditation  of  the  schooL 

Q.  Is  Johns-Hopkins  Medical  School  on  the  campus  of 
the  University?  A.  It  is  not,  but  the  nursing  school  is  in 
the  hospital. 

Q.  Cornell?  A.  It  is. 

Q.  Cornell  Medical  School?  A.  Cornell  Medical  School 
is  in  New  York  City,  as  is  also  the  nursing  school. 

Q.  How  about  the  University  of  Maryland? 

103  A.  That  isln  Baltimore.  But  I  could  cite  many  more 
illustrations — and  all  of  the  new  ones. 

•  •  *  •  •  •  •  • 

BY  MR.  WILKES: 

Q.  What  about  Harvard?  A.  Not  directly  on  the  campus. 

•  •  •  •  #  •  •• 


141  JOHN  L.  LASKEY 

(Lawyer  and  Vice  Chairman,  Board  of  Trustees  of 
The  American  University) 

•  •  *  •  *  •  •  •  • 
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,  DIRECT  EXAMINATION  i. 

BY  MR.  COLLADAY: 

•  *  •  •  *  *  •  • 

143  Q.  Were  you  present  throughout  the  proceedings 
of  that  hearing?  A.  Not  throughout  the  entire  pro¬ 
ceedings.  I  was  present  during  a  portion  of  the  first  day 
of  the  hearing  and  during  the  most  part  of  the  third  day. 

Q.  Did  you  observe  the  attendance  at  the  hearing?  A. 
I  did. 

Q.  Will  you  please  describe  that  very  briefly?  A.  The 
first  day  I  went  there  I  had  to  come  from  court  to  go  there, 
and  I  was  unable  to  get  in  until  I  invoked  the  assistance 
of  the  Secretary  of  the  Board  of  Commissioners,  Geoffrey 
Thomett,  who  was  kind  enough  to  have  a  guard  clear  a  way 
so  I  could  join  you  at  the  counsel  table. 

Q.  Where  was  the  hearing  held?  A.  That  was  in  the 
District  Building  on  that  day,  on  the  fifth  floor  in  the 
Commissioners ’  hearing  room. 

Q.  The  large  room  on  the  fifth  floor?  A.  Yes. 

Q.  Used  for  hearings.  Was  there  anything  particularly 
noteworthy  about  the  orderliness,  or  otherwise,  of  the 
assembly?  A.  There  was  a  considerable  amount  of  booing 
as  portions  of  the  testimony  went  in.  There  was  applause 
on  frequent  occasions  as  the  testimony  went  in,  and 

144  there  were  a  large  number  of  voluntary  remarks 
from  members  of  the  audience. 

Q.  Did  those  remarks  appear  to  interrupt  the  proceed¬ 
ings  of  counsel's  examination  of  witnesses?  A.  It  ap¬ 
peared  to  me  that  it  did  interrupt  it  and  hamper  them 
in  their  presentation  of  the  case. 

Q.  Have  you  attended  other  hearings  in  that  same  room 
on  official  matters?  A.  A  great  many,  yes. 

Q.  What  would  you  say  was  the  comparative  nature  of 
this  hearing  with  others  that  you  have  attended  there,  as 
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to  orderliness?  A.  This  particular  hearing  was  the  most 
disorderly  I  have  observed.  • 

Q.  Do  you  know  anything  about  the  use  of  buses  and  cir¬ 
culars  to  cause  the  people — members  of  the  Wesley  Heights- 
Spring  Valley  Citizens’  Association — to  attend  that 
hearing?  A.  I  saw  circulars  which  had  been  prepared, 
and  I  do  not  know  how  they  were  distributed,  but  I  saw 
several  which  indicated  to  me  that  they  were  being  distrifc 
uted.  Those  circulars  did  refer  to  buses. 

Q.  Did  those  circulars  indicate  where  the  people  should 
•  assemble — on  certain  street  corners — in  order  to 
145  board  the  buses?  A.  My  recollection  of  the  ones  I 
saw,  they  did  give  certain  meeting  points  and  hourly 
schedules  for  meeting  the  buses. 

Q.  And  assurance  of  return  to  their  homes?  A.  I  don’t 
recall  that 

Q.  I  needn’t  ask  you  in  further  detail  about  it.  Is  this 
one  of  the  circulars  that  you  refer  to?  A.  Yes.  I  saw  one 
of  those — one  or  more. 

ME.  COLLADAY :  Do  you  wish  to  see  it  before  I  pre¬ 
sent  it? 

MR.  GASCH:  I  would  like  to  see  it. 

MR.  CROMELIN :  I  think  he  might,  if  there  is  no  objec¬ 
tion — if  it  can  be  stipulated  that  this  is  one  of  them — 
read  it  into  the  record  right  now. 

MR.  COLLADAY :  I  would  like  to  offer  that,  Your 
Honor. 

THE  COURT:  It  may  be  admitted. 

(Printed  circular  was  marked  Plaintiffs’  Ex¬ 
hibit  No.  3  and  received  in  evidence.) 

BY  MR.  COLLADAY: 

Q.  Did  you  see  more  than  one  such  circular,  of  more  than 
one  color?  A.  I  don’t  recall  as  to  the  color,  Mr.  Colladay. 
I  did  see  more  than  one  circular. 

Q.  From  your  observation  of  the  hearing,  what  can  you 
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say  as  to  the  attendance  there,  or  non-attendance  of 

146  the  full  Commission  of  five  members?  A.  I  know 
from  my  appearance  there  waiting  to  testify,  and 

testifying,  that  several  of  the  Commission  members  from 
time  to  time  absented  themselves.  I  know  in  particular 
that  when  I  testified  one  member  of  the  Commission  was 
not  there — Mr.  Donohue.  He  excused  himself  from  the 
hearing.  That  was  in  the  afternoon  of  the  third  day,  some 
time  prior  to  the  time  that  I  testified.  I  believe  that  he  was 
absent  during  the  entire  testimony  of  the  witness  who  pre¬ 
ceded  me,  and  I  am  sorry  I  don’t  recall  who  that  witness 
was,  but  he  was  also  absent  all  during  the  time  I  testified 
and  was  still  absent  when  the  next  succeeding  witness  was 
a  good  part  of  the  way  through  his  testimony.  At  that 
point  I  left. 

Q.  Would  it  assist  your  memory  to  ask  whether  Charles 
S.  Dewey  was  the  witness  who  preceded  you?  A.  That  is 
correct. 

Q.  And  the  witness  who  followed  you,  Joseph  Miller? 
A.  That  is  also  correct. 

Q.  Do  you  recall  that  there  was  a  loudspeaker  system 
installed  after  the  hearings  had  begun?  A.  I  recalled  that 
at  one  time  at  the  District  Building  there  was  a  loud¬ 
speaker  system  in  use.  I  don ’t  recall  the  actual  installation. 
Q.  Do  you  remember  whether  the  loudspeaker  was  for 
the  purpose  of  enabling  the  overflow  crowd  in  the  hall 

147  to  hear  what  was  going  on?  A.  I  don’t  know  the 
purpose.  I  know  that  it  was  so  placed  that  the 

crowd  in  the  hall  could  hear  it. 

Q.  And  were  there  not  chairs  placed  in  the  hall  to  ac¬ 
commodate  the  overflow  crowd,  to  some  extent?  A.  I  be¬ 
lieve  that  there  were. 

Q.  Do  you  recall  that  on  the  third  day,  January  16, 
the  hearing  was  adjourned  to  the  auditorium  of  the  Com¬ 
merce  Department  in  order  to  accommodate  the  crowd? 
A.  My  recollection  is  that  they  concluded  the  morning  ses- 


281 


sion  in  the  Commissioners  *  hearing  room  in  the  District 
Building,  and  reconvened  for  the  afternoon  session  in  the 
Department  of  Commerce  auditorium. 

Q.  In  which  place  did  you  testify?  A.  At  the  Depart¬ 
ment  of  Commerce. 

MR.  E.  F.  COLLADAY :  You  may  cross  examine. 

THE  WITNESS:  Mr.  Colladay,  I  neglected,  in  answer 
to  your  first  question  as  to  my  connection  with  American 
University,  to  say  that  I  am  also  president  of  the  Wash¬ 
ington  Law  College  Corporation,  which  has  not  been  dis¬ 
solved,  and  which  is  under  contract  of  merger  with  the 
American  University. 

BY  MR.  COLLADAY: 

Q.  There  is  a  legal  proceeding  pending  in  this  Court 
to  constitute  that  merger?  A.  That  is  correct,  sir. 

Q.  And  that  proceeding  is  now  ready  for  submis- 
148  sion  to  the  Court  for  decree?  A.  That  is  correct. 

Q.  One  other  thing:  You  are  taking  the  place  in 
this  proceeding  of  the  chairman  of  the  board  of  trustees 
because  he  happens  to  be  a  resident  of  Spring  Valley,  are 
you?  A.  That  is  correct,  Mr.  Colladay. 

Q.  I  don’t  mean  to  imply  by  that  that  he  is  a  part  of 
the  petitioners  at  all  You  happen  to  know  that  he  is  not, 
do  you  not?  A.  I  know  that  he  is  not. 

MR.  E.  F.  COLLADAY:  You  may  cross  examine. 

CROSS  EXAMINATION 
BY  MR.  GASCH: 

Q.  Mr.  Laskey,  did  you  hear  the  testimony  before  the 
Zoning  Commission?  A.  I  did  not  hear  all  of  it,  Mr. 
Gasch. 

Q.  Did  you  hear  a  considerable  portion  of  it?  A.  Yes, 
a  considerable  portion.  I  can’t  recall  at  this  time  just  how 
long  I  was  there.  I  was  there  a  good  portion  of  the  first 
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day,  and  almost  all  of  the  third  day.  My  recollection  pres¬ 
ently  doesn’t  serve  me  as  to  whether  I  was  there  on  the 
second  day  or  not. 

•  Q.  Save  yon  had  occasion  to  look  at  the  transcript  of 
the  testimony  that  yon  heard?  A.  Not  all  of  it,  sir. 

149  '  Q.  Bid  yon  look  at  the  transcript  or  some  of  it? 
A.  I  jnst  looked  at  the  transcript  of  the  portion  of 

the  testimony  which  I  gave,  and  some  portions  of  the  plain¬ 
tiffs  ’  case,  or  petitioners’  case. 

Q.  Bo  yon  recall  any  instance  in  which  any  witness  was 
precluded  from  testifying  by  reason  of  boos  and  applause? 
A.  Not  prevented  from  testifying,  but  I  think  their  testi¬ 
mony  was,  from  my  own  personal  observation — could  not 
have  been  heard  by  the  men  hearing  the  case,  and  I  believe 
in  many  instances  that  the  reporter  was  unable  to  get  it. 
•  •  •  •  *  •  •• 

BY  MR.  WILKES: 

Q.  Mr.  Laskey,  yon  have  engaged  in  hearings  before  the 
Zoning  Commission  from  time  to  time,  have  yon  not?  A.  Yes. 

Q.  Would  yon  say  that  rather  usually  they  get  some¬ 
what  heated?  A.  I  think  in  many  instances  they  do,  yes. 
Q.  As  a  matter  of  fact,  you  testified  before  the 

150  Zoning  Commission,  did  you  not,  as  follows :  “I  think 
it  is  a  peculiar  characteristic  of  zoning  hearings  to 

generate  heat.”  A.  Yes. 

•  •  •  •  •  *  •• 

153  RECROSS  EXAMINATION 
BY  MR  WILKES: 

Q.  You  mentioned  the  fact  that  the  chairman  of  the 
board  of  trustees  was  not  present,  and  you  were  there  in 
his  place  because  he  is  a  resident  of  Spring  Valley.  Is 
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there  any  other  reason  that  yon  know  of  why  he  might 
not  be  here?  A.  No,  there  is  not,  Mr.  Wilkes,  that  I  know 
of.  He  expressed  it  to  me  that  he  felt,  and  that  has  been 
his  position  from  the  outset  of  this  matter,  that  since  he 
was  a  resident  and  was  chairman  of  the  board,  he  should 
excuse  himself  from  any  participation. 

THE  COURT:  Who  is  that? 

THE  WITNESS:  It  is  Robert  V.  Fletcher,  who  is  the 
chairman  of  the  board. 

MR.  E  .F.  COLLADAY :  For  many  years  he  was  gen¬ 
eral  counsel  of  the  Association  of  American  Railways,  Your 
Honor — a  very  distinguished  lawyer. 

•  •  •  •  •  *  *  • 


154  BY  MR.  WILKES : 

,  .  N  . 

Q.  Mr.  Laskey,  were  you  present  when  the  matter  of 
making  this  arrangement  with  the  Sibley  Hospital  came 
up  first  before  the  board  of  trustees  of  the  American 
University? 

•  •  •  •  •  *  •• 

THE  WITNESS:  Yes,  I  was  present 

•  •  •  •  •  •  •  •  •  • 

Q.  What  was  the  vote  on  the  first  occasion  that  that  came 
up? 

•  ••••«•  • 


155  A.  I  don’t  recall  what  the  vote  was,  Mr.  Wilkes, 
I  know  it  was  a  very  close  vote. 

•  ••••••• 


156 
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day,  and  almost  all  of  the  third  day.  My  recollection  pres¬ 
ently  doesn’t  serve  me  as  to  whether  I  was  there  on  the 
second  day  or  not. 

Q.  Have  you  had  occasion  to  look  at  the  transcript  of 
the  testimony  that  you  heard?  A.  Not  all  of  it,  sir. 

149  '•  Q.  Did  you  look  at  the  transcript  or  some  of  it? 
A.  I  just  looked  at  the  transcript  of  the  portion  of 

the  testimony  which  I  gave,  and  some  portions  of  the  plain¬ 
tiffs  ’  case,  or  petitioners’  case. 

Q.  Do  you  recall  any  instance  in  which  any  witness  was 
precluded  from  testifying  by  reason  of  boos  and  applause? 
A.  Not  prevented  from  testifying,  but  I  think  their  testi¬ 
mony  was,  from  my  own  personal  observation — could  not 
have  been  heard  by  the  men  hearing  the  case,  and  I  believe 
in  many  instances  that  the  reporter  was  unable  to  get  it. 
•  •  *  *  •  •  •  • 

BY  MR.  WILKES: 

Q.  Mr.  Laskey,  you  have  engaged  in  hearings  before  the 
Zoning  Commission  from  time  to  time,  have  you  not?  A.  Yes. 

Q.  Would  you  say  that  rather  usually  they  get  some¬ 
what  heated?  A.  I  think  in  many  instances  they  do,  yes. 
Q.  As  a  matter  of  fact,  you  testified  before  the 

150  Zoning  Commission,  did  you  not,  as  follows :  “I  think 
it  is  a  peculiar  characteristic  of  zoning  hearings  to 

generate  heat.”  A.  Yes. 

•  •  •  •  •  •  •  • 


153  RECROSS  EXAMINATION 
BY  MR  WILKES: 


Q.  You  mentioned  the  fact  that  the  chairman  of  the 
board  of  trustees  was  not  present,  and  you  were  there  in 
his  place  because  he  is  a  resident  of  Spring  Valley.  Is 
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there  any  other  reason  that  you  know  of  why  he  might 
not  be  here?  A.  No,  there  is  not,  Mr.  Wilkes,  that  I  know 
of.  He  expressed  it  to  me  that  he  felt,  and  that  has  been 
his  position  from  the  outset  of  this  matter,  that  since  he 
was  a  resident  and  was  chairman  of  the  board,  he  should 
excuse  himself  from  any  participation. 

THE  COURT:  Who  is  that? 

THE  WITNESS:  It  is  Robert  V.  Fletcher,  who  is  the 
chairman  of  the  board. 

MR.  E  .F.  CPU  AD  AY :  For  many  years  he  was  gen¬ 
eral  counsel  of  the  Association  of  American  Railways,  Your 
Honor — a  very  distinguished  lawyer. 

•  •  •  •  •  •  •• 


154  BY  MR.  WILKES: 

s 

Q.  Mr.  Laskey,  were  you  present  when  the  matter  of 
making  this  arrangement  with  the  Sibley  Hospital  came 
up  first  before  the  board  of  trustees  of  the  American 
University? 

•  •  •  •  •  •  •• 


THE  WITNESS:  Yes,  I  was  present 

•  •  •  *  •  •  •  • 


Q.  What  was  the  vote  on  the  first  occasion  that  that  came 
up? 

«••••••  • 


155  A.  I  don’t  recall  what  the  vote  was,  Mr.  Wilkes, 
I  know  it  was  a  very  close  vote. 

•  ••••••• 


156 
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BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Laskey,  isn’t  it  a  fact  that  the  final  vote,  after 
very  lengthy  consideration  of  every  phase  of  this  matter, 
was  unanimous  on  the  board  of  trustees  in  favor  of  placing 
Sibley  Hospital  exactly  where  it  is  proposed  on  the  ex¬ 
hibits?  A.  That  is  correct,  Mr.  Colladay.  There  were  a 
number  of  questions,  and  the  matter  was  before  the  board 
on  a  number  of  times.  There  were  differences  of  opinion 
which  were  expressed,  and  which  reflected  themselves  in 
the  votes  of  the  board  of  trustees  on  various  aspects  of  the 
question.  When  it  had  been  thoroughly  considered  and 
discussed  the  final  vote  was  unanimous. 

Q.  You  and  I  were  both  present  and  voted?  A.  That 
is  correct. 

Q.  And  Mr.  Cromelin  was  present  and  voted?  A.  That 
is  correct. 

•  *•*•••  • 


157  MR.  CROMELIN :  If  Your  Honor  pleases,  we  are 
making  an  effort  to  reach  a  certain  witness  *  •  * 
Sister  Olivia,  who  is  the  head  of  the  nursing  school  of 
Catholic  University.  She  was  present  at  the  hearing  be¬ 
fore  the  Commission,  testified,  was  cross  examined,  and 
she  is  leaving  town  this  evening,  so  that  it  is  most  im¬ 
portant  to  get  her,  unless  Mr.  Wilkes  would  be  so  good 
as  to  stipulate  that  the  testimony  that  she  gave  before 
the  Commission  is  the  same  as  she  would  give  here  today, 
if  present  and  with  like  effect  as  if  she  were  sworn  in 
this  proceeding. 

MR.  WILKES:  We  so  stipulate,  Your  Honor. 

THE  COURT:  It  is  so  stipulated,  so  that  you  won’t 
have  to  call  her. 

•  ••••••• 


LOUIS  JUSTEMENT 
(Architect) 
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158  DIRECT  EXAMINATION  -  ' 

BY  MR.  E.  F.  COLLADAY: 

•  ••••••  • 

Q.  You  recognize,  undoubtedly,  that  your  testimony  bere 
would  vary  somewhat  from  that  testimony  in  order  to 
bring  the  facts  to  fit  the  situation  as  this  case  is  being 
tried  in  court,  as  distinguished  from  the  hearing  before 
the  Zoning  Commission.  A.  It  would  vary  in  that  respect, 
yes,  sir. 

•  •  •  •  *  •  •  •  • 

162  BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Justement,  will  you  describe  very  briefly 
the  plans  for  rebuilding  on  the  present  Sibley  Hospital 
site  and  the  reasons  for  accepting  this  plan  in  1944?  A. 
In  1944,  we  considered  the  possibility  of  rebuilding  the 
entire  hospital  on  a  gradual,  long-term  basis,  on  the  pres¬ 
ent  North  Capitol  Street  site.  Those  plans  contemplated 
first  the  erection  of  a  nurses’  training  school  and  home  on 
M  Street,  to  be  followed  by  an  obstetric  building  on  the 
site  of  the  present  nurses’  home;  then,  a  west  wing  of  a 
general  hospital  on  Pierce  Street  which  would  permit  the 
demolition  of  the  existing  general  hospital,  whereupon 
the  second  wing  of  the  general  hospital  would  be  con¬ 
structed  on  the  site  of  the  present  hospital 

It  will  be  seen  that  that  procedure  would  have  involved 
a  very  long,  lengthy  building  program,  involving  great 
inconvenience  to  the  patients,  the  nurses,  and  the  doctors 
during  the  process  of  rebuilding  and  accommodating  one 
building  to  the  other ;  but  it  was  the  only  plan  that  at  that 
time  seemed  feasible  from  a  financial  point  of  view. 

Furthermore,  the  hospital  was  in  an  increasingly  obso¬ 
lescent  condition,  and  because  of  the  fact  that  it  would 
either  have  to  do  that  or  really  become  totally  obsolescent, 
that  was  the  plan  that  was  adopted. 


I  prepared  full,  complete  working  drawings  for 

163  the  nurses’  training  school  and  home  to  be  built  on 
M  Street.  Those  plans,  however,  were  not  executed 

immediately  following  the  war  because  of  the  unsettled 
building  conditions  which  we  are  all  familiar  with  that 
immediately  followed  the  war;  and  then  came  about  this 
Federal  legislation  which  put  an  entirely  different  com¬ 
plexion  on  the  situation,  and  for  the  first  time  it  became 
possible  to  consider  the  solution  which  we  believe  to  be 
ideal :  that  is,  of  rebuilding  a  hospital  plant  in  its  entirety 
in  a  much  more  suitable  location. 

Q.  Will  you  state  the  considerations  which,  in  your 
opinion  as  an  architect  and  site  planner,  are  pertinent  to 
the  selection  of  a  new  site  for  Sibley  Hospital!  A.  Well, 
at  this  point  is  where  I  think  I  will  need  some  charts.  If 

we  start  out  with  our  old  Exhibit  1 - 

•  ••••••* 

Q.  That  shows  the  location!  A.  (Continuing) — of  all  of 
the  Sibley  Hospital  patients  for  a  typical  month — it  hap¬ 
pens  to  be,  I  think,  the  month  of  November,  1952.  It  was 
taken  right  off  of  the  patients’  admission  cards,  the  ad¬ 
dresses  noted,  and  we  located  the  places  from  which  those 
patients  occurred. 

Now,  the  red  circles  are  proportionate  in  area  to  the 
number  which  you  see  in  the  red  circle.  It  will  be  obvious, 
by  looking  at  that  exhibit,  that  the  patients  that 

164  now  come  to  Sibley  come  from  the  entire  metropoli¬ 
tan  area.  It  is  not  a  neighborhood  hospital;  it  is 

not  a  hospital  designed  to  serve  Northeast,  particularly,  or 
the  North  or  the  West.  They  come  from  everywhere, 
and - 

•  •  •  •  •  •  •  t 

A.  (Continuing)  A  suggestion  was  made  by  Mr.  Wilkes 
that,  why  didn’t  we  look  for  property  to  the  east  of  the 
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Anacostia  River?  A  site  east  of  the  Anacostia  River  would 
be  excellent  for  a  neighborhood  hospital,,  a  hospital  such 
as,  let  ns  say,  Bethesda  Hospital,  which  was  mentioned 
this  morning,  which  is  a  neighborhood  hospital  It  is  not 
a  proper  site  for  a  hospital  which  is  designed  to  serve  the 
entire  metropolitan  area,  and  which  now  draws  its  patients 
from  the  entire  metropolitan  area;  and  that  is  the  reason 
why  we  did  not  look  for  a  site  east  of  the  Anacostia  River. 

Furthermore,  there  is  this  close  affiliation  between  Amer¬ 
ican  University  and  Providence  Hospital  and. .the  hope 
that  a  training  school  for  nurses -  •? .  . 


BY  MR.  E.  F.  COLLADAY:  '  ;*  .  ^ 

/  .  •  v  „  . .  ..  ’  ‘V  r  .  i  >  . 


Q.  Providence  Hospital?  Youmeanr - A.  I  mean 

165  Sibley  Hospital  and  American  University.  And  there 
is  this  hope  that  we  can  establish  a  training  school 
at  American  University.  Of  course,  that  would  be  a  site, 
east  of  the  Anacostia  would  be  most  remote  of  all  from 
American  University.  .  .  .  ;  • 

So  much  for  that. 

Now,  American  University,  of  course,  would  be  ideal, 
right  off  the  back,  you  might  say,  from  Sibley  Hospital; 
and  American  University,  there  it  is  on  the  map  there. 
•  •  #  But  since  we  can’t  always  get  the  ideal  condition, 
suppose  we  begin  by  canvassing  all  the  sites  that  are 
possible.  .  .  ‘ . 

In  the  first  place,  how  much  land  do  we  need?  . 

It  has  been  said,  it  was  said  in  the  testimony  which  Your 
Honor  read  last  night,  on  the  opening  day  of  the  hearings, 
that  the  site  that  we  had  for  Sibley  Hospital  was  entirely 
inadequate,  that  we  should  have  a  much  larger  site.  !  We 
will  show  you  presently  that  it  is  adequate,  but  frankly 
not  much  more  than  we  should  have.  The  site  we  have  is 
7.8  acres,  I  think,  practically  8  acres ;  but  it  would  be  very 
difficult  to  do  a  proper  job  on  less  than  7  acres,  v 
THE  COURT:  What  is  the  size  of  the  present  site  of 
Sibley  Hospital ?  .  ..  ;  ' . 
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THE  WITNESS:  The  present  site  of  Sibley  Hospital 
has  just  about  3  acres,  I  think.  However,  that  is  congested, 
of  conrse. 

•  ••••••• 

166  Now,  if  you  will  get  the  next  exhibit.  Number  2. 

•  ••••••» 

Q.  Does  this  exhibit  give  the  location  of  all  the  District 
of  Columbia  hospitals?  A.  All  of  the  principal  hospitals, 
yes,  sir. 

Q.  Will  you  explain  it,  please?  A.  The  areas  that  are 
indicated  in  yellow  are  universities,  •  *  *  The  areas 
indicated  in  red  are  hospitals,  voluntary  or  private  hos¬ 
pitals  ;  the  areas  that  are  indicated  in  red  with  the  purple 
shading  are  municipal  or  Government  hospitals.  So  you 
can  readily  point  out  the  various  hospitals  or  see  them 
there,  or  they  can  be  pointed  out,  any  one  of  them  that  may 
be  of  interest  to  you. 

•  •  *  •  •  • 

167  Now,  you  will  note  in  the  case  of  the  Georgetown 
Hospital  that  has  been  pointed  out  this  morning,  it  is 

on  the  Georgetown  campus.  In  the  case  of  the  George  Wash¬ 
ington  Hospital,  it  is  close  to  the  Georgetown  campus — 
or  George  Washington  buildings.  In  the  case  of  Freed- 
men’s  Hospital,  the  hospital  is  located  on  the  Howard 
University  campus.  In  the  case  of  Providence  Hospital, 
it  is  located  on  the  Catholic  Sisters  property  adjacent  to 
the  Catholic  University  property. 

MR.  WILKES :  May  it  please  the  Court,  I  wonder  if  I 
might  ask  one  question,  so  I  might  be  clear. 

On  Exhibits  1  and  2,  you  have  some  kind  of  a  line,  which 
I  now  point  to.  Could  you  explain  what  that  is? 

THE  WITNESS:  Be  very  glad  to  explain  that  to  you, 
Mr.  Wilkes,  and  glad  you  called  my  attention  to  it,  because 
it  is  very  important 
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That  is  what  is  known  as  the  Fort  Drive,  sometimes  the 
Circumferential  Road,  and  it  is  the  only  truly  circum¬ 
ferential  road  which  we  have  in  the  entire  District  of 
Columbia. 

THE  COURT:  Is  it  just  a  paper  road? 

THE  WITNESS:  To  a  certain  extent,  it  is  a  paper 
road. 

168  THE  COURT:  That  is  what  I  thought 

THE  WITNESS:  Parts  of  it  are  in  existence; 
but  even  as  planned,  it  is  the  only  planned  circumferential 
road  that  we  have  in  the  entire  District  of  Columbia. 
Therefore,  as  a  location  for  a  hospital,  a  hospital  which 
is  close  to  that  circumferential  makes  it  very  easy  to  have 
access  to  the  entire  metropolitan  area. 

You  will  notice  that  of  all  the  hospitals  that  are  planned, 
Sibley  in  its  planned  location  is  the  closest  to  that  circum¬ 
ferential,  and  the  next  closest  to  it  is  Providence  up  there. 
•  •  • 

Now,  Sibley  is  near  but  not  at  the  intersection  of  Massa¬ 
chusetts  Avenue,  one  of  the  city’s  important  radials,  with 
this  circumferential,  and  that  circumferential  is  destined 
to  pass  over  into  Virginia  across  a  bridge  at  the  foot  of 
Nebraska  Avenue,  so  that  it  even  has  easy  communication 
with  Virginia.  The  site,  from  that  point  of  view,  is  ideal. 

•  ••••••• 

169  Now  I  would  like  to  have  the  next  chart. 

Q.  Does  this  next  chart  relate  to  possible  sites? 
A.  It  relates  to  sites  which  are  properly  zoned. 

Q.  With  reference  to  zoning?  A.  That  is  right 
Q.  Sites  with  reference  to  zoning?  A.  Yes. 

Q.  Will  you  proceed  to  discuss  that?  A.  Now,  Mr. 
Wilkes  has  shown  you  the  zoning  map  of  Washington  this 
morning,  and  has  called  attention  to  the  large  areas  of 
property  which  are  zoned  “B,”  “C,”  and  “D”  area,  and 


“A”  area,  in  which  yon  conld  pnt  a  hospital.  The  only 
nnfortnnate  point  about  that  map  is  that  it  does  not  dis¬ 
tinguish  between  property  which  is  built  on  and 

170  property  which  is  vacant.  It  is  very  difficult  to  as¬ 
semble  property — In  the  first  place,  property  which 

is  occupied,  even  with  houses,  is  costly  to  acquire  and 
difficult  to  assemble.  From  a  practical  point  of  view,  you 
are  almost  limited  to  sites  which  are  vacant  and  which 
are  in  one  or  at  most  two  ownerships.  The  minute  you 
have  to  begin  to  dicker  with  three,  four  or  five  different 
people  to  acquire  property,  as  a  practical  proposition,  it 
becomes  difficult  and  questionable. 

‘  Therefore,  I  have  looked  at  the  zoning  maps  very  care¬ 
fully,  from  the  point  of  view  of  finding  what  vacant  parcels 
there  might  be  in  the  city  that  -were  suitably  zoned.  When 
I  say  parcels,  I  mean  a  parcel  of  seven  acres  or  more,  be¬ 
cause  by  what  I  have  just  said  and  what  the  opposition 
claims,  we  should  have  at  least  eight  acres. 

So,  taking  seven  as  my  minimum — and  I  have  even  gone 
further  in  some  cases;  if  I  saw  the  possibility  of  assem¬ 
bling  two,  a  seven-acre  piece  out  of  two  or  three  owner¬ 
ships,  I  have  considered  that.  The  result  is  this  map  here. 

In  red,  you  see  the  areas  which  are  vacant,  contain  more 
than  seven  acres,  and  which  are,  as  I  said,  zoned  “A” 
area.  “A”  area  permits  a  hospital  without  any  equivoca¬ 
tion  whatever.  We  could  look  at  those  various  sites  very 
quickly  and  ask  ourselves  why  they  are  not  available. 

Mr.  Callmer,  if  you  will  point  to  the  one  at  the 

171  top.  •  *  •  That  is  it.  That  is  now  owned  by 

Catholic  University.  It  is  not  probable  that  it 

would  be  for  sale,  but  even  if  it  were,  it  would  be  in  the 
immediate  vicinity  of  both  Providence,  the  proposed  Provi¬ 
dence  Hospital,  and  the  proposed  hospital  center,  so  that 
it  is  too  close  to  those  two  to  be  suitable. 
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Now,  going  counterclockwise,  there  is  a  little  site  on 
Wisconsin  Avenue  right  there  which  is  probably  not  for 
sale. 

• . •  •  •  •  •  •  • 

.Right  opposite  the  Friends  School,  if  you  know  where 
that  is,  Your  Honor. 

•  •  •  *  •  •  • 

•  THE  WITNESS:  It  is  used  by  tennis  courts  for  the 

Friends  School. 

172  A.  (Continuing)  Then,  going  a  little  bit  further 
south,  all  of  a  sudden  we  find  several  large  prop¬ 
erties.  At  the  extreme  west  is  a  very  substantial  piece  of 
“A”  area  that  is  vacant,  but  it  is  owned  by  Miller  Brothers, 
the  developers  of  Spring  Valley.  I  think  that  even  if  the' 
Miller  Brothers  were  to  give  us  that  property— and  I 
think  that  is  an  unlikely  contingency — we  wouldn’t  be 
much  better  off  from  a  zoning  point  of  view,  because  we 
would  simply  be  on  the  west  side  of  Spring  Valley  instead 
of  on  the  east  side. 

•  .  .  •  •  •  •  •  •  • 

THE  WITNESS :  Roughly,  it  is  a  little  bit,  about  one 
block  west  of  49th  Street,  and  from  there  it  goes  right 
around  up  to  the  District  line. 

r 

•  ••••••• 

Probably  around  some  65  acres,  or  thereabouts. 

A.  (Continuing)  Going  east  from  that,  we  come  to  the 
American  University  site,  and  then  east  of  that  we  come 
to  the  Glover  properties.  The  Glover  properties  are  a 
fine  site,  and  if  we  could  buy  them  and  they  were 

173  available,  that  would  be  a  good  site  for  a  hospital. 
But  again,  we  would  then  be  close  to  the  Wesley 

Heights  people,  and  whatever  considerations  have  moved 
the  Zoning  Commission  with  respect  to  the  American  Uni- 


versity  site  might  likewise  move  them  with  respect  to  that 
site. 

Now,  if  we  go  down  a  little  bit  further,  we  see  the  south 
end  of  two  parcels  on  which  the  Westchester  Apartments 
are  built.  We  would  have  to  negotiate  with  two  owners 
to  get  enough  land,  and  then  there  are  a  number  of  techni¬ 
cal  difficulties  in  the  way  of  that  site  that  I  don’t  want 
to  elaborate  on  and  take  your  time,  but  we  have  explored 
the  whole  situation. 

THE  COURT:  What  about  the  Southwest  area,  where 
the  slum  clearance  is  to  take  place! 

THE  WITNESS:  Well,  the  Southwest  section  has  now 
a  population  of  some  24,000  people.  When  we  say  South¬ 
west  Washington,  it  is  an  insignificant  part  of  the  popula¬ 
tion  of  Washington. 

THE  COURT:  I  understand,  but  I  mean  as  a  site  for 
a  hospital. 

THE  WITNESS:  As  a  site  for  a  hospital,  if  we  could 
get  a  site  that  overlooked  the  river,  and  if  we  could  get  it 
in  the  proper  location  there,  it  is  not  something  which  I 
would  rule  out.  But  it  would  cost  more  money  to  acquire 
a  site  down  there  than  it  would  out  here,  and  it  is 

174  still  not  as  pleasant  neighborhood  as - 

THE  COURT :  Undoubtedly  it  is  not  as  pleasant 
a  neighborhood.  •  •  • 

THE  WITNESS:  It  is  a  possibility,  but  it  is  open  to 
this  objection,  Your  Honor.  As  you  will  note  from  the 
location  of  the  Sibley  patients,  they  are  all,  most  of  them 
are  north  and  east  and  over  across  on  the  river  from  the 
business  district.  All  of  those  people  would,  to  a  large 
extent,  have  to  go  through  the  business  district  to  get  down 
to  the  Southwest,  whereas  the  other  way  they  are  going  to 
a  natural  place. 

I  think  two  other  considerations  are  involved :  one,  which 
you  very  properly  pointed  out,  of  a  pleasant  surrounding 
in  the  country  with  trees  and  so  forth,  and  a  rather  high 
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location,  rather  than  the  very  low  altitude  that  yon  have 
in  the  Southwest ;  and  the  other  is  a  matter  of  defense.  It 
is  not  pleasant  to  contemplate,  but  from  a  matter  of  national 
safety,  it  is  not  too  good  to  put  the  very  institutions 
which  we  may  be  compelled  to  rely  on  saving  people  down, 
right  at  the  center  of  the  target;  and  that  is  right  in  the 
center  of  the  target,  whereas  we  are  fairly  remote  from 
it  at  American  University. 

•  #  •  •  •  •  •  • 

175  Now,  I  think  that  answers  the  question  on  the 
possible  sites  as  they  existed  prior  to  the  zoning. 

I  might  add  that  we  have  not  stopped  to  look  for  sites  since 
then.  I  have  made  an  entire  re-study  of  all  the  sites  to  see 
if  by  any  chance  my  previous  search  was  not  sufficient 
and  adequate. 

Also,  it  is  a  reasonable  presumption  that  with  all  the 
pubjicity  that  has  been  given  to  this  case,  if  there  had  been 
any  suitable  sites,  a  real  estate  broker  would  have  brought 
one  either  to  Dr.  Orem  or  to  me,  who  are  identified  with 
it,  and  that  we  would  have  at  least  have  had  it  brought 
to  our  attention.  In  all  that  time  that  has  passed  since 
then,  only  one  site  has  been  brought  to  me  by  a  real  estate 
broker,  or  it  was  brought  to  Dr.  Orem,  and  then  he  brought 
it  to  me,  which  was  any  different  from  any  of  the 

176  areas  that  I  have  indicated  to  Your  Honor  on  this 
chart. 

That  site  was  in  “A”  restricted.  That  is  the  reason  it 
did  not  show  up  on  our  map;  but  it  was  contiguous  to 
some  commercial  property,  and  because  it  was  contiguous 
to  commercial  property,  there  might  have  been  a  chance 
of  getting  it  rezoned,  and  we  were  about  to  investigate  that. 
In  fact,  we  did  investigate  it  further;  but  the  first  thing 
we  ran  into  there  was  that  a  proposed  major  highway  that 
could  not  be  changed  was  destined  to  cut  it  right  smack 

in  two,  leaving  us  with  two  parcels  of  less  than  four  acres 

( 

.  .  n 
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each.  So  that  one  ray  of  hope  disappeared  as  far  as  that 
is  concerned. 

Now,  if  I  may  summarize  this  statement  on  the  site  in 
just  about  five  sentences,  it  would  be  this: 

Number  One :  The  law  providing  for  Federal  assistance 
requires  that  the  site  be  located  in  the  District  of  Columbia. 
We  cannot  go  beyond  that,  no  matter  how  desirable  the 
site  might  be. 

Two:  There  are  very  few  properties  in  the  District  in 
one  ownership  that  are  suitably  zoned  or  that  could  be 
rezoned. 

Three :  The  location  of  the  American  University  campus 
is  ideal  from  the  point  of  view  of  the  close  relationship 
between  the  two  institutions  and  the  needs  of  a  school 
for  nurses. 

177  Four:  The  location  is  excellent  from  the  point 
of  view  of  transportation  and  convenience. 

Five:  The  location  is  desirable  from  the  point  of  view 
of  a  reasonable  dispersion  of  hospital  facilities  throughout 
the  city. 

Six:  Finally,  and  most  important,  it  is  ideal  from  the 
point  of  view  of  the  care  of  patients  in  pleasant  and  quiet 
surroundings. 

•  ••••••• 

Q.  Can  you  give  us  a  brief  statement  of  the  steps  taken 
with  respect  to  plans  for  Sibley  Hospital  on  the  American 
University  site  prior  to  its  zoning  hearing  on  January  6th? 

•  ••••••• 

In  March  1952,  there  were  informal  discussions  by  Dr. 
Orem  with  the  Board  of  the  Sibley  Hospital  and  of  Ajneri- 
can  University. 

In  March  of  1952,  inspection  of  the  site  by  me  and  by 
my  partners,  and  preparation  of  some  very  preliminary 
sketches  based  on  a  site  at  the  northwest  corner  of  Ameri- 
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can  University  property:  *  ^  *•  ' 

178  In  March  of  1952,  discussion  of  the  new  site  with 

Mr.  Hein  and  Mr.  Friberg,  General  Services  Ad¬ 
ministration  officials  m  charge  of  technical  and  planning 
requirements  concerning  Federal  assistance  in  the  District 
of  Columbia  hospital  program.  The  location  on  American 
University  approved  as  excellent  \  '  »• 

•  .  ••  ' . 

April  3,  1952,  plans  filed  with  General  Services  Adminis¬ 
tration  on  the  basis  of  American  University  site. 

•’  •  '  ’•  •  • 

Q.  That  is  the  General  Services  Administration  of  the 
United  States  Government  ?  A.  That  is  right. 

•  ••••••* 

*  * 

Then  Mr.  Fletcher  from  Mr.  Cromelin’s  office 

179  inquired  from  the  zoning  office  whether  the  then 
existing  zoning  of  American  University  would  per¬ 
mit  a  hospital  to  be  constructed  there.  He  was  told  that 
the  zoning  was  “A”  area,  which  would  permit  a  hospital, 
and  no  word  of  warning  was  given  that  any  zoning  prob¬ 
lem  might  arise. 

The  summer  and  fall  of  1952,  discussions  continued  be¬ 
tween  officials  of  the  two  institutions. 

Q.  By  “two  institutions,”  you  mean  the  Sibley  Hospital 
and  American  University?  A.  That  is  right 
October  27, 1952,  Sibley  Hospital  terminates  the  previous 
contract  for  architectural  services  on  North  Capitol  Street 
and  enters  into  a  new  contract  with  Justement,  Elam  and 
Darby  for  architectural  services  on  the  new  American 
University  site. 

MB.  CBOMELIN :  We  have  those  two  contracts.  May 
we  at  this  time  pass  them  to  the  witness,  Your  Honor? 
THE  COURT:  Are  you  offering  them  in  evidence? 
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each.  So  that  one  ray  of  hope  disappeared  as  far  as  that 
is  concerned. 

Now,  if  I  may  summarize  this  statement  on  the  site  in 
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of  view  of  transportation  and  convenience. 
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University  site  prior  to  its  zoning  hearing  on  January  6th? 

•  ••••••• 

In  March  1952,  there  were  informal  discussions  by  Dr. 
Orem  with  the  Board  of  the  Sibley  Hospital  and  of  Ameri¬ 
can  University. 

In  March  of  1952,  inspection  of  the  site  by  me  and  by 
my  partners,  and  preparation  of  some  very  preliminary 
sketches  based  on  a  site  at  the  northwest  corner  of  Ameri- 
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can  University  property.  •  '  . 

178  In  March  of  1952,  discussion  of  the  new  site  with 
Mr.  Hein  and  Mr.  Friberg,  General  Services  Ad¬ 
ministration  officials  in  charge  of  technical  and  planning 
requirements  concerning  Federal  assistance  in  the  District 
of  Columbia  hospital  program.  The  location  on  American 
University  approved  as  excellent.  . 


April  3,  1952,  plans  filed  with  General  Services  Adminis¬ 
tration  on  the  basis  of  American  University  site. 

m  •  *  •  * 

Q.  That  is  the  General  Services  Administration  of  the 
United  States  Government?  A.  That  is  right. 

•  •••••*  * 

Then  Mr.  Fletcher  from  Mr.  Cromelin’s  office 
179  inquired  from  the  zoning  office  whether  the  then 
existing  zoning  of  American  University  would  per¬ 
mit  a  hospital  to  be  constructed  there.  He  was  told  that 
the  zoning  was  “A”  area,  which  would  permit  a  hospital, 
and  no  word  of  warning  was  given  that  any  zoning  prob¬ 
lem  might  arise. 

The  summer  and  fall  of  1952,  discussions  continued  be¬ 
tween  officials  of  the  two  institutions. 

Q.  By  “two  institutions,”  you  mean  the  Sibley  Hospital 
and  American  University?  A.  That  is  right. 

October  27, 1952,  Sibley  Hospital  terminates  the  previous 
contract  for  architectural  services  on  North  Capitol  Street 
and  enters  into  a  new  contract  with  Justement,  Elam  and 
Darby  for  architectural  services  on  the  new  American 
University  site. 

MR.  CROMELIN :  We  have  those  two  contracts.  May 
we  at  this  time  pass  them  to  the  witness,  Your  Honor? 

THE  COURT:  Are  you  offering  them  in  evidence? 
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MR.  CROMELIN:  I  would  be  very  happy  to  do  it. 

•  ••*•••# 

180  MR.  CROMELIN:  Well,  whatever  it  is. 

The  contract  refers  to  the  plans  which  contem¬ 
plated  a  five-year  operation  at  North  Capitol  Street,  and 
which  later  testimony  will  be  offered  with  respect  to  that. 

Second  is  the  contract,  which  bears  date  October 

181  27,  1952,  for  the  location  of  a  general  hospital  build¬ 
ing  and  nurses’  home  to  be  located  on  University 

Avenue,  Washington,  D.  C. 

By  that,  you  refer  to  the  American  University  property, 
I  assume. 

THE  WITNESS:  Yes. 

MR.  CROMELIN:  I  offer  the  two  in  evidence,  Your 
Honor. 

(Standard  Form  of  Agreement  Between  the 
Owner  and  Architect,  dated  May  21,  1945,  was 
marked  as  Plaintiff’s  Exhibit  Number  4  for  identi¬ 
fication.) 

(Standard  Form  of  Agreement  Between  the 
Owner  and  Architect,  dated  October  27,  1952,  was 
marked  as  Plaintiff’s  Exhibit  Number  5  for  identi¬ 
fication.) 

182  (Plaintiffs’  Exhibits  Numbers  4  and  5  were 
received  in  evidence.) 

A.  (Continuing)  Simultaneously,  on  October  27th,  we 
were  authorized  to  order  a  detailed  boundary  and  topo¬ 
graphical  survey  from  Bernard  Locraft,  Civil  Engineer. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Did  you  so  order  it!  A.  It  was  ordered  and  com¬ 
pleted. 

183  MR.  WILKES:  May  we  have  the  date  of  com¬ 
pletion  ! 


THE  WITNESS:  It  was  turned  in  to  me  just  about 
the  time  of  the  trial  I  don’t  have  the  exact  date  with  me, 
but  as  near  as  I  can  recall,  it  was  about  January  6th,  the 
date  of  the  hearing. 

184  THE  COURT:  Mr.  Justement,  would  it  be  pos¬ 
sible  to  build  a  hospital  on  that  part  of  the  campus 

which  abuts  on  Massachusetts  Avenue? 

THE  WITNESS :  Yes,  certainly. 

THE  COURT:  Would  that  avoid  the  objections  as  to 
traffic  that  have  been  spoken  about? 

THE  WITNESS :  I  think  we  will  show  you  later,  Your 
Honor,  that  there  are  no  serious  objections  as  to  traffic 
that  cannot  be  solved,  even  in  this  location;  and  a 

185  location  on  the  campus  in  the  northwest  comer  at 
Massachusetts  Avenue  would  be  a  good  one  for 

the  hospital,  and  I  may  say  was  even  considered  at  one 
time. 

THE  COURT:  Wouldn’t  it  be  better  in  one  sense?  It 
would  be  better  to  approach  the  hospital. 

THE  WITNESS:  In  some  respects,  although,  as  I  will 
show  you  presently,  it  is  going  to  be  very  easy  in  its 
present  location. 

THE  COURT :  But  this  would  be  still  easier. 

THE  WITNESS:  This  would  be  still  easier,  that  is 
right  However,  may  I  say  one  further  word  in  that  con¬ 
nection.  That  solution,  although  it  would  be  an  ideal 
solution,  probably,  in  many  respects,  to  have  it  at  the 
northwest  corner  of  the  campus,  was  also  taken  away  from 
us  by  the  action  of  the  Zoning  Commission,  because  they 
did  not  simply  rezone  that  area  in  white  on  which  the  pro¬ 
posed  hospital  was  to  go ;  they  rezoned  the  entire  campus. 
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187  Now,  if  we  may  have  the  next  exhibit,  5. 

•  ,  »  •  •  •  •  •  •  # 

t  •  ■»  * 

A.  (Continuing)  That  is,  the  lower  part  of  that  chart 
is  an  enlarged  plan  of  the  intersection  at  Nebraska  Avenue 
and  Rockwood  Parkway,  which  is  that  street  (indicated), 
and  the  entrance  to  Rockwood  Parkway  from  the  hospital 
site.  That  is  the  only  entrance  that  the  hospital  would 
have  had. 

Now,  I  don’t  wish  to  take  the  time  of  the-  Court  need¬ 
lessly  on  this  particular  chart,  because  there  will  be  top 
traffic  experts  on  this  site,  and  I  don’t  pretend  to  qualify 
as  a  traffic  expert,  so  that  I  will  just  simply  show  that  we 
did  study  it,  and  that  is  all  that  I  would  say  on 

188  that,  except  for  one  other  thing. 

•  •  ,  •  • .  *  •  •  *  •  •  • 

,  In  the  zoning  hearings,  a  great  deal  was  said  about  the 
condition  of  the  children,  children  going  to  school,  who 
would  be  compelled  to  cross  the  entrance  to  the  hospital  on 
Rockwood  Parkway,  and  that  that  was  going  to  add  to  their 
traffic  hazards. 

Now,  an  inspection  of  those  photographs  shows  that 
actually,  there  is  a  worn  path  on  the  south  side  of  Rockwood 
Parkway,  and  that  there  is  a  barricade  and  heavy  bushes 
that  come  right  out  to  the  street  on  the  north  side.  Further¬ 
more,  the  grass  isn’t  worn  in  front  of  the  houses  on  the 
north  side  of  the  street.  So  that  the  natural  path  of  school 
children  or  anybody  else  in  Rockwood  Parkway  is  on  the 
south  side. 

189  THE  COURT:  Wouldn’t  traffic  lights,  properly 
located,  cure  the  hazard  there,  so  far  as  school  chil¬ 
dren  are  concerned? 

THE  WITNESS:  I  am  positive  that  they  would. 

j 
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THE  WITNESS :  This  is  just  a  little  sidelight  to  indi¬ 
cate  that  the  nature  of  the  testimony  that  was  put  before 
the  Zoning  Commission,  a  great  to-do  was  made  about 
those  school  children  crossing  that  entrance ;  and  the  facts 
are  that  the  walk  is  on  the  south  side  of  Bockwood  Park¬ 
way,  where  it  would  not  cross  the  entrance. 

•  *•••••* 

190  There  is  a  large  parking  area.  The  big  building 
is  the  hospital.  The  smaller  building  is  the  nurses’ 

home  and  training  school. 

•  ••••••* 

191  THE  COUKT:  How  many  cars  could  be  parked 
there?  Has  that  been  figured  out? 

THE  WITNESS:  The  parking  as  shown  on  that  draw¬ 
ing,  Your  Honor,  would  provide  for  two  hundred  cars. 
We  have  made  another  drawing  which  we  could  provide, 
if  you  want  to  see  it,  but  for  our  own  satisfaction  as  to 
what  the  parking  could  be  increased  to,  which  shows  that 
we  can  get  up  to  350  beds  by  parking,  I  me^i  350  cars  or 
one  per  bed,  by  extending  the  parking  area  and  parking 
on  one  side  of  the  road. 

•  ••••••• 

Q.  How  many  cars  is  parking  provided  for  at  George¬ 
town  Hospital?  A.  I  believe  the  figure — I  had  that 

192  here.  I  think  it  is  65.  Yes,  here  it  is;  65  is  what 
it  is.  ( Inspecting  paper ) 

Q.  Now,  you  made  some  remark  a  while  ago  about  the 
right  of  way  there  which  is  shown,  extending  from  the 
hospital  over  to  Bockwood  Parkway,  being  the  only  right 
of  way.  What  was  it  you  intended  to  say  there,  or  to 
convey?  A.  A  great  deal  of  the  force  of  the  claims  of  the 
petitioners,  as  stated  in  the  original  zoning,  petition  of 
the  Zoning  Commission,  was  based  on  the  mistaken  assump- 
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187  Now,  if  we  may  have  the  next  exhibit,  5. 

•  .  •  •  •  •  •  • 

t  *  , 
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•  .  .  •  • .  *  •  •  •*  •  • 

.  In  the  zoning  hearings,  a  great  deal  was  said  about  the 
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would  be  compelled  to  cross  the  entrance  to  the  hospital  on 
Rockwood  Parkway,  and  that  that  was  going  to  add  to  their 
traffic  hazards. 

Now,  an  inspection  of  those  photographs  shows  that 
actually,  there  is  a  worn  path  on  the  south  side  of  Rockwood 
Parkway,  and  that  there  is  a  barricade  and  heavy  bushes 
that  come  right  out  to  the  street  on  the  north  side.  Further¬ 
more,  the  grass  isn’t  worn  in  front  of  the  houses  on  the 
north  side  of  the  street.  So  that  the  natural  path  of  school 
children  or  anybody  else  in  Rockwood  Parkway  is  on  the 
south  side. 

189  THE  COURT:  Wouldn’t  traffic  lights,  properly 
located,  cure  the  hazard  there,  so  far  as  school  chil¬ 
dren  are  concerned? 

THE  WITNESS:  I  am  positive  that  they  would. 

•  ••  *•••# 

j 
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THE  WITNESS :  This  is  just  a  little  sidelight  to  indi¬ 
cate  that  the  nature  of  the  testimony  that  was  put  before 
the  Zoning  Commission,  a  great  to-do  was  made  about 
those  school  children  crossing  that  entrance ;  and  the  facts 
are  that  the  walk  is  on  the  south  side  of  Rockwood  Park¬ 
way,  where  it  would  not  cross  the  entrance. 

•  •••••*« 

190  There  is  a  large  parking  area.  The  big  building 
is  the  hospital.  The  smaller  building  is  the  nurses’ 

home  and  training  school. 

•  ••••••• 

191  THE  COURT:  How  many  cars  could  be  parked 
there?  Has  that  been  figured  out? 

THE  WITNESS :  The  parking  as  shown  on  that  draw¬ 
ing,  Your  Honor,  would  provide  for  two  hundred  cars. 
We  have  made  another  drawing  which  we  could  provide, 
if  you  want  to  see  it,  but  for  our  own  satisfaction  as  to 
what  the  parking  could  be  increased  to,  which  shows  that 
we  can  get  up  to  350  beds  by  parking,  I  me^i  350  cars  or 
one  per  bed,  by  extending  the  parking  area  and  parking 
on  one  side  of  the  road. 

•  ••••••• 

Q.  How  many  cars  is  parking  provided  for  at  George¬ 
town  Hospital?  A.  I  believe  the  figure — I  had  that 

192  here.  I  think  it  is  65.  Yes,  here  it  is;  65  is  what 
it  is.  ( Inspecting  paper ) 

Q.  Now,  you  made  some  remark  a  while  ago  about  the 
right  of  way  there  which  is  shown,  extending  from  the 
hospital  over  to  Rockwood  Parkway,  being  the  only  right 
of  way.  What  was  it  you  intended  to  say  there,  or  to 
convey?  A.  A  great  deal  of  the  force  of  the  claims  of  the 
petitioners,  as  stated  in  the  original  zoning,  petition  of 
the  Zoning  Commission,  was  based  on  the  mistaken  assump- 
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tion  that  because  the  only  street  frontage  we  had  was  on 
University  Avenue,  that  is  where  we  would  come  out  from 
the  hospital  for  service  and  primary  entrance  to  the  hos¬ 
pital. 

THE  COURT :  Well,  now,  what  street  or  avenue  is  the 
one  from  which  the  private  road  branches  off? 

THE  WITNESS :  That  is  at  Rockwood  Parkway,  which 
in  itself  is  a  street  that  comes  off  of  Nebraska  Avenue. 
THE  COURT:  That  merges  into  Nebraska  Avenue? 
THE  WITNESS:  It  merges  into  Nebraska  Avenue. 
THE  COURT :  A  little  further  up. 

THE  WITNESS:  That  is  right. 

•  ••*•••# 

193  Q.  That  is  the  one  that  had  been  deeded  to  the 
hospital  corporation?  A.  That  is  right. 

Q.  By  the  university  corporation?  A.  That  is  correct. 
Q.  In  the  same  deed  in  which  the  seven  and  a  fraction 
acres  were  conveyed,  isn’t  that  a  fact?  A.  That  is  right, 
sir. 

•  #  %  #  #.#  •  #  • 

Now,  that  is  a  seven-story  building  on  the  court  side, 
the  entrance  side,  and  it  will  be  eight  stories  high  on  part 
of  this  side  and  nine  stories  at  its  extreme  lower  limits, 
because  of  the  slope  in  the  ground.  That  is  done  under  a 
provision  of  the  zoning  regulations  which  permits 

194  anyone  to  go  to,  to  exceed  the  forty-foot  height  limit 
up  to  a  height  of  ninety  feet  by  setting  back  one  foot 

for  every  foot  of  increase  over  the  established  height  of 
forty  feet. 

There  is  a  further  limiting  factor,  however.  An  Act 
of  Congress  provides  that  it  shall  stay  ten  feet  below  the 
-width  of  the  street  that  abuts ;  and  the  abutting  street  being 
ninety  feet,  we  are  limited  to  eighty  feet,  therefore,  as  our 
top  limit  in  this  case. 
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With  respect  to  height,  however,  a  great  deal  has  been 
said  about  the  fact  of  this  tall  building  looming  up  there. 
But  the  administrative  order,  or  whatever  they  call  it, 
that  the  Zoning  Commission  adopted  the  same  day  that 
it  adopted  the  change  in  zoning,  would  permit  the  uni¬ 
versity  to  build  any  of  its  university  buildings  there,  and 
they  would  be  subject  to  that  same  height  ordinance ;  and 
if  the  university  cared  to,  there  is  no  reason  whatever  why 
they  couldn’t  build  a  building  of  that  same  height  and  bulk 
right  in  that  corner. 

•  •«•••*  # 

Q.  For  dormitories,  for  instance?  A.  For  dormitories 
or  for  any  other  purpose  that  the  Zoning  Commission  had 
said  that  they  would  allow. 

•  #**•••* 

A.  (Continuing)  That  is  a  view  from  the  west,  merely 
showing  the  relationship  of  the  building  to  the  site, 
with  the  trees  and  so  forth. 

*•••••* 

PROCEEDINGS 

(Plaintiffs’  Exhibits  Nos.  6,  Chart  No.  1;  Ex¬ 
hibit  7,  Chart  No.  2 ;  Exhibit  8,  Chart  No.  3 ;  Ex¬ 
hibit  9,  Chart  No.  4;  Exhibit  10,  Chart  No.  5; 
Exhibit  11,  Chart  No.  6 ;  Exhibit  12,  Chart  No.  7 ; 
Exhibit  13,  Chart  No.  8 ;  Exhibit  14,  Chart  No.  9 ; 
Exhibit  15,  two  cardboard-mounted  photos,  and 
Exhibit  16,  Chart  No.  10,  were  marked  accord¬ 
ingly  and  admitted  in  evidence.) 

*••••••«• 

BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Justement,  have  you  made  an  analysis  of 
the  location  of  the  petitioners’  residences — the  petitioners 
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before  the  Zoning  Commission — with  respect  to  the  Sibley 
Hospital  site  at  the  southwest  corner  of  the  American  Uni¬ 
versity  campus?  A.  I  have,  sir. 

Q.  You  testified  fully  to  that,  but  I  ask  you  to  use  your 
charts  and  explain  the  results  of  that  examination — I  think 
that  is  the  type  of  shortening  question  Your  Honor  has  in 
mind.  A.  Mr.  Callmer,  will  you  put  up  that  old  No.  10  of 
ours — not  that  one — it  is  the  one  that  was  down  at  the 
Zoning  Office.  (A  chart  was  mounted  at  the  blackboard) 
Incidentally,  I  think  this  is  the  last  one  of  the  charts  which 
we  will  show  this  morning,  which  was  referred  to  in  my 
testimony  at  the  hearing  last  January. 

Q.  This  is  merely  a  reproduction  of  the  other  chart,  isn’t 
it  ?  A.  It  is  the  identical  chart  that  we  had  at  the 
201  hearing. 

Q.  Will  you  explain  the  chart,  please?  A.  Mr. 
Callmer,  if  you  will  point  to  the  location  of  the  proposed 
Sibley  Hospital,  you  will  see  two  circles  drawn  around 
there,  one  at  a  distance  of  500  and  the  other  at  a  distance 
of  1,000  feet  from  the  hospital.  It  was  my  contention  at  the 
hearing,  and  it  is  still  my  contention,  that  in  so  far  as  the 
effects  of  the  hospital  on  the  adjoining  neighborhood  are 
concerned,  once  you  eliminate  traffic  through  Spring  Val¬ 
ley — and  I  think  my  testimony,  plus  the  succeeding  testi¬ 
mony  will  clearly  indicate  that  there  will  be  no  traffic 
through  Spring  Valley  to  get  to  the  hospital  in  that  loca¬ 
tion — once  you  eliminate  that,  the  effect  on  the  adjoining 
houses  in  Spring  Valley  is  merely  that  of  seeing  the  hos¬ 
pital. 

Now,  through  that  very  heavily  wooded  area  of  Spring 
Valley,  rolling  area  and  wooded  areas,  it  is  impossible, 
except  in  very,  very  few  instances,  to  see  very  far.  I  have 
driven  all  through  there,  and  I  have  been  unable  to  see  even 
the  television  tower  from  more  than  a  few  points  of  the 
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entire  Spring  Valley  section,  and  the  television  tower  is 
several  times  as  high  as  this  hospital  would  be. 

«  •  *  •  #  *  •  •  •  • 

204  Q.  Mr.  Justement,  have  you  made  a  comparison 
between  the  proposed  Sibley  Hospital  buildings  and 

the  buildings  as  proposed  by  the  American  University  prior 
to  the  consideration  of  the  Sibley  Hospital?  A.  I  have, 
and  that  is  the  chart  which  Mr.  Callmer  was  about  to  put 
up  there.  You  will  note,  Your  Honor,  that  there  is  a  light 
green  area  there,  and  that  is  the  area  of  the  proposed  Sib¬ 
ley  Hospital  site  on  the  campus ;  the  darker  shading  to  the 
north  is  the  campus  itself. 

Within  that  area  I  have  drawn  at  the  same  scale  as  the 
site  plan  of  the  hospital,  which  I  showed  you  yesterday,  the 
plans  taken  from  the  Goodman  plan  for  the  long-range  de¬ 
velopment  of  the  University.  You  see,  that’s  the  same 
scale  as  the  site  plan  which  I  showed  yesterday. 

It  is  reasonable  to  suppose  that  if  the  hospital  does  not 
go  on  that  site,  the  land  is  not  going  to  be  left  vacant. 

MR.  WILKES:  That  is  argumentative,  Your  Honor. 

THE  COURT :  I  am  going  to  allow  a  little  more  leeway 
in  this  trial  as  to  both  sides  than  I  do  in  an  ordinary  law¬ 
suit. 

THE  WITNESS :  To  see  what  might  go  there,  I  think  a 
very  rational  thing  to  do  would  be  to  look  at  what 

205  was  the  master  plan  for  American  University  before 
this  question  ever  arose,  when  there  wasn’t  any  ques¬ 
tion  of  Sibley  Hospital.  Those  are  the  .buildings  as  they 
were  proposed  on  the  master  plan.  They  were  to  be  dor¬ 
mitory  buildings. 

BY  MR.  E.  F.  COLLADAY: 

Q.  To  what  height  could  they  be  erected? 

« 

THE  COURT:  Let  me  see  if  I  understand  you:  Are 
you  trying  to  say  that  if  the  hospital  doesn’t  go  on  this  site, 
dormitories  might  ? 
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206  THE  WITNESS :  Dormitories  might. 

THE  COURT :  I  am  trying  to  get  this  in  brief. 

MR.  E.  F.  COLLADAY :  I  am  just  trying  to  show  Your 
Honor  that  those  dormitories  might  be  just  as  much,  in 
mass,  as  the  hospital. 

MR.  CROMELIN :  Just  as  high. 

THE  COURT :  I  think  that  answers  that.  I  am  trying 
to  save  time,  and  get  concise  answers. 

BY  MR.  E.  F.  COLLADAY : 

Q.  Is  that  a  fact,  Mr.  Justement — without  argument — 
the  dormitories  might  represent  just  as  great  a  mass  as  this 
proposed  hospital?  A.  That  is  right. 

Q.  All  right,  that  covers  that.  A.  Before  you  take  that 
awray,  Mr.  Callmer,  will  you  now  place  on  there,  on  the 
points  which  we  have  carefully  marked,  the  location  of  the 
hospital  as  it  is  in  accordance  with  our  site  plan?  He  is 
not  doing  that  just  arbitrarily ;  there  are  some  little  refer¬ 
ence  points  w’hich  can  be  checked.  There  in  blue  is  the  out¬ 
line  of  the  hospital  as  it  was  proposed. 

It  is  my  contention — I  shouldn’t  contend — but  I  think 
as  a  statement,  I  think  it  is  obvious  as  a  matter  of  fact 
that  the  hospital  sets  back  further  than  the  dormitories  in 
the  original  plan  did. 

207  MR.  E.  F.  COLLADAY :  That  can  be  seen  right 
there  on  the  plan.  Part  of  those  dormitories  are 

farther  out  tovrard  Spring  Valley  and  tow’ard  those  several 
houses  indicated  there,  than  the  hospital  plan. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Is  the  model  which  wras  presented  to  the  Zoning  Com¬ 
mission  and  w’hich  wras  somevrhere  here  in  the  room — 
vrhich  was  presented  by  Mr.  Wilkes  to  the  Zoning  Commis¬ 
sion — a  fair  representation  of  the  plans  for  Sibley  Hospital, 
as  proposed,  on  the  American  University  campus?  Just 
stick  to  facts,  without  argument.  If  it  is  not  a  fair  repre¬ 
sentation,  state  in  wThat  respect  it  is  not  a  fair  representa¬ 
tion. 
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•  ••••••••• 

THE  WITNESS:  I  would  say  it  is  not  a  fair  repre¬ 
sentation. 

THE  COURT:  In  what  respect? 

THE  WITNESS :  In  these  respects,  sir :  That  no  topo¬ 
graphy  is  indicated  on  the  site.  That  is  in  a  hilly  site. 
That  is  a  very  important  consideration.  No  topography 
is  indicated,  no  slope  is  indicated  on  the  street.  No  trees 
are  shown,  no  property  lines  are  shown.  The  distance  to 
other  houses  are  not  shown.  Furthermore,  the  model  as 
exhibited  at  the  hearing  and  exhibited  right  here,  right  now, 
is  a  view  as  might  be  seen  by  a  bird  or  a  man  in  a  heli¬ 
copter.  It  is  not  the  view  that  would  be  seen  by  peo- 
208  pie  in  the  adjoining  neighborhood. 

I  have  prepared  a  model  which  is  accurate  and 
which  overcomes  those  difficulties,  and  since  a  model  has 
been  exhibited,  I  would  like  to  exhibit  this  one. 

THE  COURT :  You  may  do  so. 

THE  WITNESS :  One  other  point  of  inaccuracy  in  that 
model  has  been  the  assumption  that  the  chimney  would  have 
to  be  that  high  and  would  have  to  extend  higher  than  the 
highest  roof  on  the  building.  I  have  checked  with  my 
mechanical  engineers  who  have  studied  the  smoke  regula¬ 
tion  ordinances  and  I  have  made  a  chimney  which  complies 
with  the  regulations,  as  told  to  me  by  my  mechanical  en¬ 
gineer. 

Could  you  bring  that  around  on  this  side,  if  you  will, 
Mr.  Callmer. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Will  you  please  produce  your  model.  A.  Yes.  I 
might  say,  this  model  is  accurately  made  in  accordance 
with  the  same  scale.  We  were  going  to  ask  if  you  will 
permit  us  to  put  it  up  on  your  bench. 

THE  COURT :  Suppose  you  open  it  up.  (A  model  was 
displayed).  That  is  quite  a  work  of  art. 
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BY  MR.  E.  F.  COLLADAY: 

Q.  The  Court  recognizes  the  fact  that  it  is  a  work  of  art. 
Is  it  accurate  ?  A.  It  is  extremely  accurate.  It  does 

209  not  have  the  windows  shown  because  of  the  small 
scale. 

•  ••••••••• 

210  THE  COURT:  It  is  not  intended  to  have  these 
hospital  buildings  to  be  the  old-fashioned  institu¬ 
tion,  old-tvpe  red  brick  building,  is  it  ? 

THE  WITNESS :  Our  hope  would  be  to  make  them  as 
fine  and  attractive  as  possible.  I  think  it  is  somewhat  of  a 
distortion  to  think  that  they  have  to  be  like  that.  As  to 
the  chimney,  you  notice  that  that  chimney  does  not  extend 
up  as  the  other  one  does. 

THE  COURT:  I  don’t  think  that  is  very  important. 
THE  WITNESS:  But  you  see  you  get  an  attractive 
view  from  there.  The  trees,  as  I  will  show  by  photographs, 
are,  if  anything,  an  understatement.  That  is  perhaps  the 
only  inaccuracy  in  the  model,  in  that  the  trees  do  not  ob¬ 
scure  as  much  of  the  building  as  they  would  in  reality. 


212  ,BY  MR.  E.  F.  COLLADAY: 

Q.  Is  it  feasible  to  retain  the  trees  around  this  site 
as  you  have  shown  them  on  that  model?  A.  Yes,  sir,  it  is 
definitely  feasible,  and  since  the  question  may  arise  as  to 
whether  we  "would  or  not,  regardless  of  whether  it  is  feasi¬ 
ble,  I  -would  like  to  say  just  briefly  this,  that  either  the 
building  will  be  air-conditioned  or  it  will  not  be  air-condi¬ 
tioned.  If  it  is  air-conditioned,  then  the  shade  which  those 
trees  afford  from  the  south  and  the  west  sun  will  be  an 
economic  advantage  and  no  hospital  administrator  would 
pay  more  for  running  his  building  than  he  would  have  to, 
so  that  the  trees  would  be  preserved  for  that  reason. 

THE  COURT :  Suppose  you  just  answer  the  question : 
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Is  it  planned  to  retain  these  trees  or  to  chop  them  down! 

THE  WITNESS:  It  is  planned  to  retain  them.  The 
only  reason  I  gave  the  explanation  is  because  Mr.  Wilkes 
doubted  that  we  would,  at  the  main  hearing. 


214  BY  MR.  E.  F.  COLLADAY: 

Q.  Are  there  any  exhibits,  plats,  or  anything  of 
the  kind  that  you  have  not  presented  and  explained  to  the 
Court  in  this  trial?  A.  Exhibits  that  were  not  presented 
at  the  Zoning  Commission  but  had  here? 

Q.  I  don’t  care  whether  they  were  presented  there  or 
not;  have  you  any  exhibits  to  illustrate  your  facts  which 
have  not  been  presented  to  His  Honor?  A.  Yes,  sir,  I 
have. 

Q.  If  so,  let’s  have  them,  and  please  explain  them.  A.  I 
have  two  more  types.  Mr.  Callmer,  will  you  have  those 
that  we  have  labeled  E,  F,  and  G — that  is  a  group  of  three — 
you  will  have  to,  I  think,  bring  those  up.  Maybe  they  will 
show  from  there. 

THE  COURT :  They  are  large  enough  so  that  I  can  see 
them. 

THE  WITNESS :  On  the  one  on  the  left  are  some  photo¬ 
graphs  designed  to  show  the  masking  power  of  trees.  This 
is  purely  fact.  I  don’t  think  there  is  any  argument  about 
it,  except  the  photograph  shows  the  fact.  That  picture  on 
the  left  is  the  Berkshire  apartments  on  Massachusetts 
Avenue,  which  at  that  point  is  about  a  nine-story  building, 
and  you  can  see  how  it  is  almost  masked  out  of  sight  by  just 
one  tree. 

215  THE  COURT:  It  depends  on  where  a  person  is 
standing,  depends  on  perspective. 

THE  'WITNESS :  I  grant  you  that. 
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THE  WITNESS :  That  is  precisely  why  I  have  made  a 
number  of  pictures  and  take  the  time  of  the  Court  with  it. 
On  the  lower  left  is  the  Berkshires,  seen  from  across  Mas¬ 
sachusetts  Avenue,  where  several  trees  are,  and  it  is  al¬ 
most  completely —  •  - 

THE  COURT:  I  don’t  think  you  have  to  demonstrate 
that  trees  will  obscure  the  view  of  a  particular  thing.  The 
Court  will  accept  that  as  a  physical  fact. 

MR.  WILKES:  May  I  interpolate,  since  we  won’t  want 
to  deal  at  length  with  this  on  cross  examination,  Your 
Honor  will  also  bear  in  mind  in  Washington  trees  have 
leaves  on  them  about  six  months  a  year. 

THE  WITNESS:  That  is  the  reason  for  the  photo¬ 
graphs  on  the  right. 

MR.  WILKES:  That  is  the  reason  you  made  all 

216  these  evergreens  around  here,  isn’t  it? 

MR.  E.  F.  COLLADAY :  Your  turn  to  cross  ex¬ 
amine  hasn’t  arrived. 

THE  COURT :  I  don’t  think  it  is  necessary  to  go  into  a 
detailed  explanation  of  that.  I  can  see  that  you  are  trying 
to  show  that  trees  with  leaves  on  them  will  obscure  the 
view  of  buildings  back  of  the  trees.  That  is  a  physical  fact. 

THE  WITNESS:  That  is  what  I  was  trying  to  show, 
plus  the  fact  that  the  more  trees  you  have,  the  better  off  you 
are,  and  we  have  that  with  what  we  are  proposing. 

Q.  Did  anyone  on  behalf  of  the  Zoning  Advisory  Council 
request  any  information  from  your  office  concerning  the 
facts  on  which  the  petitioners’  claims  are  based?  A.  They 
did  not,  sir. 

•  ••••••••* 

217  Q.  Can  you  designate  any  person  connected  with 
the  Zoning  Advisory  Council  who  had  any  contact 

with  your  office  prior  to  the  Zoning  Advisory  Council  mak- 
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mg  its  report  to  the  Zoning  Commission  in  this  case  with 
respect  to  this  project? 

•  •  •  •  •  •  •  •  •  • 

218  THE  WITNESS:  No  one  from  the  Zoning  Ad¬ 
visory  Council  asked  any  questions  from  my  office 
concerning  what  the  plans  were  before  acting  on  it. 


219  Q.  Were  you  present  throughout  the  hearing  be¬ 
fore  the  Zoning  Commission,  January  5,  6,  and  16, 

1953  ?  A.  I  was  there  throughout  the  hearing  with  the  ex¬ 
ception  of  the  first  half  hour.  I  got  down  about  a  half  hour 
late,  and  I  couldn’t  get  in  because  I  couldn’t  get  to  the  hear¬ 
ing. 

Q.  Through  the  crowd?  A.  Through  the  crowd. 

Q.  Will  you  describe  the  nature  of  the  crowd,  the  inten¬ 
sity  of  it,  and  so  forth,  very  briefly.  A.  Well,  I  must  say 
that  I  have  attended  many  zoning  hearings  and  that  I 

220  have  never  yet  attended  one  in  which  there  were  so 
many  people  agitated  on  a  single  question  and  be¬ 
coming  almost  hysterical. 


BY  MR.  E.  F.  COLLADAY: 

Q.  Did  you  mean  to  use  the  word  “hysterical”  in  the 
scientific  or  medical  sense?  A.  I  did  not. 


221  Q.  Was  it  orderly  or  disorderly?  A.  Well,  it  was 
— I  would  hate  to  have  to  answer  that  categorically. 
•  Q.  Very  well,  then,  describe  it  in  your  own  terms,  but 
briefly.  A.  It  would  seem  to  me  that  the  boos  and  the  ap¬ 
plause  were  certainly  greater  than  I  would  expect  them  to 
be  in  a  zoning  hearing,  but  that  may  have  been  just  the  size 
of  it. 
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222  Q.  Did  all  the  members  of  the  Commissin  remain 
and  act  as  members  of  the  Commission  during  all 
that  time? 

THE  COURT :  I  want  to  say  this,  that  the  minutes  show 
that  certain  members  absented  themselves  at  certain  times, 
and  it  says  so  in  the  record.  Whether  that  vitiates  the  pro¬ 
ceeding  is  a  question  of  law. 


BY  MR.  CROMELIN : 

Q.  Mr.  Justement,  you  were  the  architect  who,  I  be¬ 
lieve,  according  to  your  testimony,  was  engaged  back  in  the 
year  ’44  when  the  matter  of  the  new  Sibley  Hospital  was 
first  approached?  A.  That’s  right. 

Q.  There  has  been  offered  in  evidence  the  contract  be¬ 
tween  you  and  the  hospital  at  that  time.  Will  you  tell  me, 
please,  sir,  and  tell  the  Court  how  much  the  hospital  paid 
you  for  services  at  that  time?  A.  I  am  sorry  that  I 
223  am  not  prepared  for  that  question,  except  in  round 
numbers.  It  was  about  $25,000. 

Q.  Between  $25  and  $26  thousand?  A.  That’s  right. 

Q.  After  the  legislation  came  along  which  enabled,  ac¬ 
cording  to  your  testimony,  the  hospital  to  proceed  with 
its  plans  at  another  site,  when  did  you  start  on  the  prepara¬ 
tion  of  the  plans  in  connection  with  the  American  Univer¬ 
sity,  approximately?  A.  That  was  approximately  March 
of  1952. 

Q.  For  services  prior  to  the  time  of  the  order  of  the 
Commission  in  connection  with  the  drawing  of  plans  at  the 
new  hospital  site,  what  amount  were  you  paid?  A.  For 
services  prior  to — 

Q.  You  just  tell  how  much  you  have  been  paid  and  what 
period  it  covers,  that’s  all,  in  connection  with  the  American 
University  site.  A.  As  a  partial  payment  I  have  been  paid 
$11,025,  I  believe,  something  on  that  order. 
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Q.  That  makes  an  aggregate  of  approximately  $37,600. 
The  services  that  you  rendered  in  connection  with  the  site 
when  it  was  contemplated — your  exploration,  your  re¬ 
search — did  that  go  in  for  the  benefit  of  this  present  site? 
A.  A  part  of  it. 

Q.  A  part  of  it  did.  A.  But  most  of  it  was  for  the  nurses* 
home  building. 

224  Q.  But  a  part  of  the  $26,000  approximately  that 
you  were  paid  for  services  in  1944  went  in  for  re¬ 
search  on  the  new  building  on  the  American  University 
site  for  which  you  have  been  paid  since  the  $26,000,  approxi¬ 
mately  $11,000,  is  that  correct?  A.  That  is  right. 

Q.  What  further  amount  for  architectural  services  is  due 
you — and,  of  course,  those  payments  were  by  the  hospital? 
A.  Yes. 

Q.  What  further  amount,  according  to  your  contract,  is 
still  due  you  for  services  in  connection  with  the  American 
University  site,  still  payable  to  you  by  the  hospital  ?  A. 
I  would  say  in  the  neighborhood  of  $11,000. 

Q.  $11,000  in  addition  to  the  37  total  that  has  already 
been  paid?  A.  Yes. 


BY  MR.  CROMELIN: 

Q.  Mr.  Justement,  I  think — I  assume  that  Your  Honor 
will  admit  the  published  hearings,  will  take  judicial 
225  notice  of  them  without  any  proof — Congressional 
hearings. 

THE  COURT :  Oh,  yes.  You  mean  hearings  relating — 
MR.  CROMELIN :  To  this  very  matter.  And  also  the 
several  acts  of  Congress  relating  to  it. 


226  THE  COURT :  The  Court  will  take  judicial  notice 
of  any  legislative  history  that  is  germane  to  the  is- 
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sues,  and  the  legislative  history  includes  the  committee 
hearings. 

MR.  WILKES :  Does  that  involve  an  interpretation  by 
this  witness? 

THE  COURT:  No.  What  are  you  trying  to  show? 

MR.  CROMELIN :  What  I  want  to  show  is  that  this  is 
the  figure  Mr.  Justement  gave  based  on  this  site ;  that  was 
included  in  the  plan. 

THE  COURT :  I  think  that  is  a  little  far-fetched. 

MR.  CROMELIN:  I  will  not  pursue  it.  Your  Honor 
will  have  it. 


BY  MR.  CROMELIN : 

Q.  Was  the  sum  of  $4,691,000  one-half  of  your  estimated 
cost  of  building?  A.  The  building,  the  equipment  and  the 
land,  yes,  sir. 

Q.  $4,691,000  was  your  estimate  of  the  cost  of  the  build¬ 
ing  and  the  land  on  this  site  ?  A.  Half  the  cost  of  the  build¬ 
ing,  equipment,  land  and  services. 

227  Q.  The  total  cost,  in  other  words,  you  estimated  at 
$9,382,000,  I  assume?  A.  Right. 

Q.  Did  you  give  that  figure  to  Mr.  Reynolds  ?  A.  I  gave 
it  to  Mr.  Hein  and  Mr.  Friberg  in  Mr.  Reynolds’  office. 

Q.  Was  that  the  figure  that  Mr.  Reynolds  submitted  to 
Congress,  do  you  know? 

MR.  GASCH:  That  is  immaterial,  Your  Honor.  The 
legislative  history  speaks  for  itself. 

THE  COURT :  I  am  going  to  sustain  the  objection. 


232  THEODORE  T.  McCROSKY  (Planning  Expert) 


MR.  RAYSOR:  Your  Honor,  this  is  the  stipula¬ 
tion.  •  •  • 


233 
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•  •  •  The  first  is  a  copy  of  the  report  of  the  Zoning  Ad¬ 
visory  Council.  ; 

THE  COURT :  It  may  be  admitted. 

THE  DEPUTY  CLERK:  Plaintiffs7  Exhibit  No.  17. 

(Zoning  Advisory  Council  report  was  marked 
Plaintiffs7  Exhibit  No.  17  and  received  in  evi¬ 
dence.) 


234  MR.  RAYSOR:  The  second  is  a  photostat  copy 
of  the  order  of  the  Zoning  Commission,  which  is  in¬ 
volved  in  this  case. 

THE  DEPUTY  CLERK:  Plaintiffs7  Exhibit  No.  18. 

(Zoning  Commission  order  was  marked  Plain¬ 
tiffs7  Exhibit  No.  18  and  received  in  evidence.) 

THE  COURT :  It  may  be  admitted. 

MR.  RAYSOR :  The  next  is  a  copy  of  the  minutes  of  the 
Zoning  Commission  meeting  of  January  18,  1953,  [sic]  on 
which  the  order  is  based. 

THE  DEPUTY  CLERK:  Plaintiffs7  Exhibit  No.  19. 

THE  COURT :  It  may  be  admitted. 

(Zoning  Commission  minutes,  1/18/53,  [sic] 
was  marked  Plaintiffs7  Exhibit  No.  19  and  re¬ 
ceived  in  evidence.) 

MR.  RAYSOR:  Then  there  are 'two  deeds  with  respect 
to  the  American  University  tract. 

THE  DEPUTY  CLERK:  Plaintiffs7  Exhibits  Nos.  20 
and  21. 

THE  COURT :  They  may  be  admitted. 

(Two  certificates  of  recording  of  deeds  were 
marked  Plaintiffs7  Exhibits  Nos.  20  and  21  and 
received  in  evidence.) 

MR.  RAYSOR:  We  have  requested  Mr.  Ashton  of  the 
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District  Government  to  furnish  us  with  a  copy  of  the 
235  zoning  regulations.  He  says  that  they  are  very  short 
of  copies  of  the  zoning  regulations,  and  he  has  his 
personal  copy  here,  which  is  up  to  date  with  all  amend¬ 
ments. 

THE  COURT :  One  of  you  gentlemen  handed  me  a  copy 
the  other  day,  which  I  have  in  my  chambers. 


237  DIRECT  EXAMINATION  OF  WITNESS 

McCROSKY 
BY  MR.  E.  F.  COLLADAY: 

•  ••••••••• 

245  Q.  How  did  you  come  into  this  case,  Mr.  CcCrosky  1 
A.  I  was  asked  to  come  down  here  from  New  York  and 

take  a  look  at  this  situation  and  to  make  technical  sugges¬ 
tions  if  I  wished  to,  and  confer  with  the  University  and  the 
hospital  authorities;  if  I  considered  that  they  had  a  just 
case,  to  give  my  professional  testimony. 

I  came  down.  I  asked  to  examine  the  various  documents 
in  the  case.  I  conferred  with  representatives  both  of  the 
University  and  of  the  hospital,  and  then  I  asked  to  go  out 
and  see  the  site. 

I  spent  some  while  out  there  driving  around  the 

246  site,  got  our  several  places.  I  asked  the  man  who  was 
driving  the  car,  told  him  where  to  stop,  where  I 

wanted  to  get  out  and  see  things.  We  walked  over  the 
campus,  and  the  hospital  site  in  particular,  and  then  we 
vrent  down  to  the  office  of  Mr.  Justement  and  I  examined 
his  site  plans. 

Having  done  these  things,  taking  these  steps,  I  felt  that 
the  case  was  a  proper  one,  that  the  hospital  was  justified 
in  being  permitted  to  be  built  on  this  site,  and  I  said  I 
would  give  testimony  to  that  effect. 

Q.  You  then  accepted  employment?  A.  Yes,  sir. 
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Q.  And  you  dealt  in  the  concrete  phase  of  that  matter 
with  me,  did  you  not?  A.  That’s  correct. 

Q.  From  a  community  planning  standpoint  do  you  con¬ 
sider  American  University,  and  more  particularly,  the  Sib¬ 
ley  Hospital  tract  to  be  situated  within  an  exclusive  resi¬ 
dential  neighborhood?  A.  No.  It  would  be  more  proper 
to  state  that  American  University  is  adjacent  to  an  exclu¬ 
sive  residential  neighborhood  which  lies  to  the  west  and  to 
the  south.  It  is  also  adjacent  to  a  very  different  neighbor¬ 
hood  on  a  different  side. 

THE  COURT :  Did  this  witness  testify  before  the  Com¬ 
mission  ?  • 

MR.  E.  F.  COLLADAY :  No,  sir.  He  has  been 
247  brought  in  to  testify  for  Your  Honor. 

THE  WITNESS:  To  the  east  of  the  University, 
across  Ward  Circle,  we  have  a  group  of  buildings  which  is 
occupied  by  the  United  States  Navy.  It  was  formerly 
Mount  Vernon  School,  I  believe,  and  the  Navy  has  added 
some  other  buildings. 

And  then  south  and  east  of  the  Navy  building,  along 
Massachusetts  Avenue,  there  is  a  new  development  of  eight 
or  nine-story  apartment  buildings.  I  believe  they  are 
called  the  Berkshire  Apartments.  They  look  like  very  good 
ones. 

Between  Massachusetts  Avenue  and  Nebraska  Avenue, 
and  therefore  across  Nebraska  Avenue  from  the  campus,  is 
vacant  land  which  is  zoned  for  apartments,  and  we  may 
presume  that  at  some  time  another  group  of  apartments 
similar  to  the  Berkshire  might  be  erected  there.  Therefore, 
I  feel  that  what  we  are  talking  about  is  three  separate 
neighborhoods  and  not  one  neighborhood. 

There  is  a  single-family  neighborhood,  there  is  the  Uni¬ 
versity,  -which  is  an  entity  unto  itself,  with  78  acres,  more 
or  less,  and  then  there  is  an  apartment  house  neighborhood 
which  also  contains  the  Navy  buildings. 


316 


I  might  add  that  the  residential  neighborhoods  and  the 
school  which  is  now  occupied  by  the  Navy  and  the  apart¬ 
ment  houses  were  all  built  far  after  the  orginal  University 
group, 

Q.  In  your  judgment,  Mr.  McCrosky,  should  a  hospital 
like  the  new  proposed  Sibley  Hospital  be  excluded 

248  from  a  location  such  as  the  American  University 
campus?  A.  Certainly  not. 

Q.  Will  you  give  your  reasons?  A.  I  would  say  that  a 
modern  educational  institution  of  higher  learning,  a  uni¬ 
versity  in  this  instance,  can  have  properly  a  general  hospital 
upon  its  campus.  There  are  one  or  two  points  about  that 
that  I  wished  to  assure  myself  of  and  I  talked  to  the  presi¬ 
dent  of  the  hospital,  and  he  informed  me  that  Sibley  Hos¬ 
pital  does  not  now  and  will  not  on  this  location  take  tuber¬ 
culosis  patients,  nor  liquor  or  drug  addicts  or  other  similar 
types  of  cases  winch  are  generally  in  a  zoning  way  separate 
from  a  general  hospital.  We  sometimes  have  one  set  of 
zoning  provisions  for  general  hospitals  and  another  set  of 
zoning  provisions  for  contagious  and  liquor  and  drug  ad¬ 
dict  patients. 

I  wanted  to  assure  myself  that  this  was  not  a  hospital 
of  the  latter  nature.  I  consider  that  it  is  entirely  proper 
to  have  a  hospital  on  this  campus.  I  examined  a  site  plan 
of  this  campus — 

*••••••••• 

BY  MR.  COLLADAY: 

Q.  What  is  your  opinion  as  to  the  correctness  as  a  matter 
of  planning,  of  having  not  only  a  hospital  upon  the  Ameri¬ 
can  University  campus  but  also  a  school  for  nurses 

249  and  a  nurses’  home?  A.  I  think  that  wrould  be  en¬ 
tirely  appropriate. ,  The  University  did  at  one  time 

— it  has  now  courses  in  nurses’  training.  It  desires  to  es¬ 
tablish  a  collegiate  nurses’  training  school.  Such  a  school 
needs  to  be  directly  in  conjunction  wdth  a  hospital.  It 
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would  be  very  undesirable,  I  think,  to  have  the  nurses 
shuttling  back  and  forth  across  town,  taking  some  courses 
in  one  place  and  their  technical  training  in  a  hospital  in 
some  other  location. 

Also,  most,  if  not  all,  of  those  nurse  candidates  would  be 
undergraduates,  and  I  feel  they  should  do  their  work  and 
live  in  the  atmosphere  of  an  undergraduate  campus.  Hav¬ 
ing  had  some  three  years  of  teaching  experience  on  the 
faculty  of  Yale  University,  I  learned  to  dislike  the  com- 
partmentalization  of  students.  I  think  that  a  student  in 
mechanical  engineering  should  have  normal  opportunities 
of  contact  with  students  in  the  arts  and  other  subjects.  I 
don’t  believe  you  should  put  all  the  people  who  study  one 
thing  in  one  part  of  town  and  all  the  people  who  study 
something  else  in  another  part  of  town,  and  keep  them 
separate. 

•  ••••••*•* 

Q.  Do  you  consider  that  the  action  of  the  Zoning 
250  Commission  of  the  District  of  Columbia  in  changing 
the  zoning  of  the  American  University  property  from 
Residential  “A”  to  Residential  “A”  Restricted,  was  in  ac¬ 
cordance  with  accepted,  customary  procedures  for  enacting 
zoning  changes  of  this  major  importance?  A.  The  Zoning 
Act  adopted  by  Congress,  which  created  the  Zoning  Com¬ 
mission  of  the  District  of  Columbia  and  authorized  it  to 
make  regulations  and  to  amend  the  same,  that  Zoning  Act 
originally  of  1920  was  amended  in  1938.  The  amendment 
provided  that  such  zoning  regulations  shall  be  made  in  ac¬ 
cordance  with  a  comprehensive  plan.  That  language  is 
standard.  I  am  familiar  with  having  seen  it  in  a  good 
many  state  zoning  enabling  acts. 

And  under  modern  practice,  when  an  official  planning 
commission  exists,  it  is  accepted  practice  that  the  local 
legislative  body  which  amends  zoning  regulations  obtain  an 
advisory  report  from  the  official  planning  board  on  the 
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merits  of  a  pending  zoning  amendment  before  enacting  it. 

Here  in  the  District  of  Columbia  the  Government  set-up 
is  a  little  different  from  under  state  law.  The  official 
planning  commission  is  know  as  the  National  Capital  Plan¬ 
ning  Commission,  and  the  Zoning  Commission  for  purposes 
of  zoning  is  the  local  legislative  body  corresponding  to  a 
common  council  in  a  city  operating  under  state  laws.  It 
has  legislative  jurisdiction  over  zoning. 

251  So  I  feel  that  the  Zoning  Commission  before  adopt¬ 
ing  a  major  amendment  should  have  referred  the 
matter  for  an  opinion  and  report  to  the  National  Capital 
Planning  Commission. 


THE  WITNESS:  I  might  add,  Your  Honor,  that  al¬ 
though  in  some  jurisdictions  it  is  required  by  law,  I  am 
quite  aware  in  the  District  of  Columbia  a  reference  report 
of  that  kind  is  not  required  by  law  but  as  a  matter  of  good 
practice  such  a  report  can  be  obtained  informally,  even 
though  not  required,  •  •  • 


BY  MR.  E.  F.  COLLADAY: 

Q.  Is  there  a  provision  in  the  Act  of  Congress  establish¬ 
ing  the  Zoning  Commission  with  reference  to  a  comprehen¬ 
sive  Plan? 

MR.  GASCH:  The  law  speaks  for  itself,  Your 
Honor. 

252  THE  COURT:  Objection  sustained.  That  is  a 
matter  of  law,  and  of  course  the  Court  finds  that 
there  is  such  a  reference  in  the  statute. 

MR.  E.  F.  COLLADAY :  Did  Your  Honor  say  you  find 
there  is? 

THE  COURT :  I  find  such  a  reference  in  the  statute. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Then  I  ask  the  witness  whether  he  has  seen  the  com- 
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prehensive  plan  prepared  by  the  National  Capital  Planning 
Commission.  A.  Yes,  I  have  seen  it.  It  consists  of  six 
volumes  and  maps  and  that  plan  was  prepared  by  consult¬ 
ants  of  established  reputation.  It  was  formally  adopted  by 
the  National  Capital  Planning  Commission  and  was  pub¬ 
lished  in  1950.  . 

Q.  Nineteen  hundred  when?  A.  1950  was  the  date  of 
publication.  This  comprehensive  plan  shows  the  campus 
of  American  University  in  a  land-use  classification  called 
semi-public  use,  which  shows  the  adjacent  areas  surround¬ 
ing  the  University  in  a  different  classification.  The  classi¬ 
fication  of  those  areas  is  residential.  This  to  me  is  recogni¬ 
tion  that  from  a  planning  standpoint  the  National  Capital 
Planning  Commission  recognized  that  the  University  and 
the  residential  neighborhood  were  separate  things,  and  the 
University  was  not  merely  a  collection  of  buildings 
253  within  a  residential  neighborhood  but  is  separately 
delineated  upon  the  plan  in  a  different  classification. 


Q.  Is  this  the  comprehensive  plan,  or  a  copy  of  it? 

THE  COURT :  That  could  be  stipulated,  could  it  not?  . 

THE  WITNESS:  Yes,  that  is  it,  sir. 

MR.  GASCH:  I  didn’t  hear  his  question. 

THE  COURT:  The  question  is  whether  the  material 
Mr.  Colladay  has  in  his  left  hand  is  the  comprehensive  plan 
of  the  Planning  Commission.  You  will  stipulate  that  it  is, 
will  you  not? 

MR.  GASCH:  I  think  it  is  their  recommended  plan, 
Your  Honor. 

MR.  WILKES :  May  it  please  the  Court,  it  is  published 
as  the  comprehensive  recommended  plan  of  the  Planning 
Commission  as  of  date  set  forth  in  the  booklets,  but  there  is 
nothing  in  those — 

THE  COURT :  My  understanding  of  the  statute  is  that 
the  Zoning  Commission  shall  adopt  the  comprehensive  plan. 
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MR.  WILKES :  That  is  precisely  it.  This  is  merely  a 
recommendation,  Your  Honor. 

MR.  DOYLE:  Might  I  refer  Your  Honor’s  atten- 

254  tion  to  8-101  of  the  D.  C.  Code,  in  which  the  provi¬ 
sions  applying  to  the  preparation  of  the  comprehen¬ 
sive  plan  by  the  National  Capital  Park  and  Planning  Com¬ 
mission  are  set  forth. 

On  the  second  page  there,  286  of  the  Code,  Your  Honor, 
it  states  that — 

“ .  .  .  the  said  Commission  is  hereby  charged 
with  the  duty  of  preparing,  developing  and  main¬ 
taining  a  comprehensive,  consistent  and  coordi¬ 
nated  plan  for  the  National  Capital,  which  plan 
shall  include  recommendations  to  the  proper  ex¬ 
ecutive  authorities  as  to  traffic  and  transportation, 
plats,  highways,  parks,  schools  and  library  sites, 
playgrounds,  housing,  building  and  zoning  regu¬ 
lations,  public  and  private  buildings — ” 

In  other  words,  a  rather  comprehensive  charge  to  the 
Park  and  Planning  Commission. 

And  in  the  legislative  history  to  this  Your  Honor  will 
find  in  the  House  report — I  believe  it  initiated  with  a  House 
bill — that  the  Congress  recognized  there  were  numerous 
authorities  in  the  District  all  going  their  separate  ways  ill 
1926 — the  Highway  Commission,  the  Zoning  Commission, 
the  Park  Commission — and  wanted  a  correlating  agency 
which  would  fully  develop  the  plan,  which  could  correlate 
these  efforts,  and  that  culminated  in  the  ’26  Act. 

THE  COURT :  Is  that  the  comprehensive  plan  referred 
to  in  Title  5,  Section  414,  which  relates  to  the  duties 

255  of  the  Zoning  Commission,  or  is  that  some  other 
comprehensive  plan? 

MR.  DOYLE:  If  there  is  another  comprehensive  plan, 
Your  Honor,  no  one  has  ever  found  it. 
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THE  COURT :  Is  it  your  contention,  then,  that  the  com¬ 
prehensive  plan  adopted  by  the  Planning  Commission  is 
binding  on  the  Zoning  Commission? 

MR.  DOYLE:  Your  Honor,  I  don’t  believe — it  has  not 
so  far  as  I  know,  to  be  absolutely  frank  with  Your  Honor, 
been  formally  adopted  by  the  Zoning  Commission.  Never¬ 
theless,  it  represents  the  comprehensive  plan  which  is  cer¬ 
tainly  strongly  recommendatory  on  the  Zoning  Commis¬ 
sion,  and  the  ’38  Act  is,  of  course,  subsequent  to  the  ’26  Act, 
in  which  the  duty  for  developing  a  comprehensive  plan  was 
established. 

THE  COURT :  Yes,  but  Section  414  of  Title  5  requires 
the  Zoning  Commission  to  make  its  regulations  in  accord¬ 
ance  with  a  comprehensive  plan.  Do  you  contend  that  this 
is  a  comprehensive  plan  in  accordance  with  which  the  Zon¬ 
ing  Commission’s  regulations  must  be  made? 

MR.  DOYLE :  I  think  it  is.  I  know  of  no  other  compre¬ 
hensive  plan,  Your  Honor. 

THE  COURT:  The  thing  is  rather  left  suspended  in 
midair,  isn’t  it? 

MR.  DOYLE:  It  is.  I  will  state,  Your  Honor,  that 
according  to  the  statutory  history,  the  Park  and  Planning 
Commission  is  the  zoning  planning  authority,  and 
256  it  is  the  one  directed  to  make  a  comprehensive  plan. 

The  Zoning  Commission  in  an  Act  passed  much  sub¬ 
sequent,  which  was  different  than  the  ’20  Act,  which  didn’t 
have  that  reference,  was  required  to  make  them  in  accord¬ 
ance  with  it. 

I  don’t  believe,  Your  Honor,  that  that  is  binding  on  the 
Zoning  Commission  under  all  circumstances.  In  other 
words,  I  do  not  believe  that  simply  because  the  plan  is 
there  that  the  Zoning  Commission  is  absolutely,  irrevoc¬ 
ably  bound  by  it. 

THE  COURT :  The  statute  makes  it  mandatory  on  the 
Commission  to  follow  a  comprehensive  plan. 

MR.  DOYLE :  Yes,  sir. 
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THE  COURT:  It  must  either  devise  a  comprehensive 
plan  of  its  own  or  adopt  somebody  else’s  comprehensive 
plan. 

MR.  DOYLE:  It  certainly  must  be  in  accordance  with 
the  general  principles  lined  up  by  the  planning  agency. 

THE  COURT :  Very  well,  you  may  proceed. 

MR.  WILKES :  If  Your  Honor  please,  there  is  an  Act 
later  than  the  Code  provision  which  you  were  given  refer¬ 
ence  to.  It  is  the  Act  of  July  19,  1952,  and  it  specifically 
provides,  Sections  8  (a) :  “The  Commission  may  make  a 
report  and  recommend  to  the  Zoning  Commission  of  the 
District  of  Columbia  on  proposed  amendments  of  zoning 
regulations  and  maps  as  to  the  relation  or  conformity  of 
such  amendments  with  the  comprehensive  plan  of  the 
257  District  of  Columbia.  The  Commission  may  also 
submit  to  the  Zoning  Commission  proposed  amend¬ 
ments  or  general  revisions  to  the  zoning  regulations  or  the 
zoning  map  of  the  District  of  Columbia.,, 

So  that  we  have  nothing,  as  they  do  in  some  jurisdic¬ 
tions,  as  the  witness  has  spoken  of,  making  it  obligatory 
for  there  to  be  submitted  a  comprehensive  plan  before  ac¬ 
tion  may  be  taken.  It  is  permissive  and  it  is  advisory. 

MR.  E.  F.  COLLADAY :  Certainly,  at  least  we  should 
be  permitted  to  show  that  there  was  available  official  in¬ 
formation  from  the  top  body  available  on  this  subject. 

THE  COURT :  Yes,  I  am  going  to  let  you  show  it. 

MR.  E.  F.  COLLADAY :  And  it  was  ignored. 


MR.  E.  F.  COLLADAY :  If  Your  Honor  please,  I  offer 
these  6  volumes  which  enbrace  the  comprehensive  plan  as 
prepared  by  the  National  Capital  Planning  Commission. 

THE  COURT:  It  may  be  admitted. 

258  MR.  WILKES:  May  it  please  the  Court,  we  do 
not  object  to  this  being  introduced  into  evidence  for 
whatever  legal  value  it  has,  but  we  do  not  concede  that  it 
has  any  legal  force  and  effect. 
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THE  COURT:  That  is  a  question  of  substantive  law 
that  has  nothing  to  do  with  the  admissibility  of  the  evidence. 
By  failing  to  object  you  don’t  waive  any  rights  on  the  sub¬ 
stantive  law. 

MR.  WILKIES :  We  were  asked  to  concede  rather  than 
keep  the  witness  from  the  planning  commission  here,  and — 

THE  COURT :  The  probative  value  or  the  legal  effect  of 
any  evidence  is  not  conceded  by  failure  to  object 

THE  DEPUTY  CLERK:  Plaintiffs’  Exhibits  Nos.  22, 
23,  24,  25,  26,  and  27. 

(Six  volumes  above  referred  to  were  marked 
Plaintiffs’  Exhibits  Nos.  22  thru  27,  inclusive, 
and  received  in  evidence.) 

BY  MR.  COLLADAY: 

Q.  Mr.  McCrosky,  you  referred  to  the  map  there,  which  is 
part  of — what  was  the  first  exhibit?  A.  This  map  is  con¬ 
tained  in  the  largest  of  the  volumes.  ^ 

Q.  Exhibit  No.  22.  Is  that  the  map  on  which  the  Ameri¬ 
can  University  property  has  the  special  classification  which 
you  have  testified  to?  A.  Yes,  it  is,  sir.  It  is  shown 
259  on  this  map  as  being  in  the — it  shows  the  semi-public- 
use  classification. 

THE  COURT :  I  assume  that  the  various  colors  indicate 
different  classifications. 

THE  WITNESS:  That  is  right,  and  there  is  a  key  at 
the  bottom  of  the  map,  Your  Honor. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Have  you  ascertained  the  classification  on  that  map 
of  other  public  hospitals  in  the  District  of  Columbia?  A. 
Yes,  I  looked  over  the  map  carefully  and  I  find  that  all 
the  private  hospitals  in  the  District  of  Columbia — I  find 
that  all  the  private  hospitals  in  the  District  of  Columbia  are 
in  this  same  semi-public  land  use  classification. 

Q.  As  indicated  by  the  color  on  the  map?  A.  As  indi¬ 
cated  by  this  greenish  color  on  the  map. 
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MR.  E.  F.  COLL  AD  AY :  At  this  point,  Your  Honor,  I 
wish  to  read  one  paragraph  from  the  stipulation:  “It  is 
stipulated  that  the  minutes  of  the  National  Capital  Park 
and  Planning  Commission  for  their  meetings  of  October 
and  December,  1952,  contain  no  reference  to  the  American 
University- — Sibley  Hospital  tract  and  that  no  other  meet¬ 
ings  of  the  National  Capital  Park  and  Planning  Commis¬ 
sion  were  held  between  the  months  of  October,  1952,  and 
February,  1953,  other  than  the  meetings  in  October  and 
December,  1952,  and  January,  1953.” 

Mr.  Raysor  suggests  to  me  that  it  is  an  obvious  conclu¬ 
sion  from  this  paragraph  in  the  stipulation  that  the 
260  National  Capital  Park  and  Planning  Commission 
were  not  consulted  about  the  action  contemplated  by 
the  Zoning  Commission — 

THE  COURT :  Either  it  was  not  consulted  or  it  refused 
to  give  advice  if  consulted. 

(Comprehensive  plan  map  from  volume  Ex. 
No.  22  was  marked  Plaintiffs’  Exhibit  No.  28 
and  received  in  evidence.) 

BY  MR.  E.  F.  COLLADA Y : 

Q.  What  do  you  understand  is  the  effect  of  this  classi¬ 
fication  of  semi-public  use?  A.  I  would  say  that  the  effect 
of  this  classification  is  to  indicate  by  the  National  Capital 
Planning  Commission  that  it  considers  the  American  Uni¬ 
versity  campus  to  be  suitable  for  a  hospital.  It  has  placed 
the  campus  in  the  same  classification  as  other  hospitals  in 
the  District  of  Columbia.  And  zoning  to  permit  a  hospital 
in  the  American  University  would  therefore  be  in  accord¬ 
ance  with  the  comprehensive  plan.  Zoning  which  prohibited 
a  hospital  on  the  American  University  would  therefore  not 
be  in  accordance  with  the  comprehensive  plan. 

Q.  Have  you  considered  the  effect  of  the  report  of  the 
Zoning  Advisory  Council  in  this  case,  in  which  it  is  stated 
that  in  1936  at  the  request  of  property  owners  the  land 
surrounding  the  University  campus  were  changed  into  the 
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then  recently-established  Residential  “  A  ’  ’  Restricted 

261  district,  and  the  failure  to  at  that  time  put  the  Uni¬ 
versity  property  in  that  classification!  A.  Yes,  sir,  I 

have  seen  that  report  of  the  Zoning  Advisory  Council. 

Q.  What  do  you  draw  from  that!  A.  I  draw  from  it  that 
back  in  1937  in  that  report  they  go  into  some  detail  as  to 
what  the  zoning  staff  had  thought  in  1936,  and  I  conclude 
that  at  that  time  they  felt  it  was  not  necessary  to  zone  the 
American  University  against  hospitals  or  to  change  it  to  a 
Residential  “A”  Restricted  zone,  because  the  University 
would  expand  and  would  be  a  buffer  between  the  apartment 
neighborhood  and  the  residential  neighborhood,  and  they 
thought  about  rezoning  it  to  Residential  “A”  Restricted  in 
1936,  and  they  decided  not  to. 

It  recognizes  this  statement,  as  I  do,  that  there  are  three 
neighbors  to  consider,  and  not  one.  They  make  special 
reference  to  the  three  separate  units.  .  . 

Q.  Do  you  consider  that  the  zoning  ordinance  provisions 
of  Resident  “A”  and  Resident  “A”  Restricted  districts 
are  in  accordance  with  modern,  accepted  practice!  A.  Sir, 
I  hesitate  to  embarrass  the  authorities  of  the  District  of 
Columbia.  These  zoning  regulations  of  the  District  are  of 
the  obsolete  type  which  sets  up  three  separate  sets  of  dis¬ 
tricts.  '  ■  .. 

THE  COURT:  I  don’t  think  we  should  go  into 

262  that.  I  think  this  Court  is  bound  by  these  regula¬ 
tions,  just  as  it  is  by  an  Act  of  Congress,  even  though 

the  Act  of  Congress  perhaps  some  people  say  should  be 
changed.  But  I  think  these  regulations  are  the  chart  for 
this  case.  -  . 

MR.  E.  F.  COLLADAY :  I  will  not  press  that  matter, 

Your  Honor.  *  . 

BYMR.E.F.  COLLADAY:  -  ,  , 

Q.  To  what  extent  do  you  believe  that  the  new  Sibley 
Hospital  would  adversely  affect  the  single-family  neighbor¬ 
hoods  lying  adjacent  to  the  American  University  campus! 
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A.  I  do  not  believe  it  would  have  adverse  effects.  I  saw  the 
petition  of  the  Spring  Valley  and  Wesley  Heights  property 
owners’  petition  to  the  Zoning  Commission,  and  I  feel  that 
they  were  unduly  upset  because  they  had  not  been  fully  in¬ 
formed  as  to  the  plans  and  intentions  of  the  American  Uni¬ 
versity  and  Sibley  Hospital.  Those  plans  at  that  time  were 
only  taking  shape. 

And  they  recited  various  things  in  that  petition  which 
could  have  been  legitimate  matters  if  the  things  they  feared 
were  going  to  happen.  But  I  investigated  and  looked  into 
these  matters,  discussed  them  with  the  authorities  of  the 
University  and  of  Sibley  Hospital,  and  I  was  able  to  assure 
myself  that  many  of  these  things  were  not  going  to  happen. 

For  example,  the  Sibley  Hospital,  the  new  Sibley  Hos¬ 
pital,  does  not  intend  to  open  an  entrance  or  an  exit 
263  to  University  Avenue.  Such  entrance  or  exit  would 
be  of  no  value  to  the  hospital  and  the  neighbors  felt 
it  might  be  of  prejudice  to  their  residential  neighborhood. 
But  I  am  given  assurance  that  there  will  be  no  such  en¬ 
trance. 

In  the  second  place,  it  was  feared  that  University  Avenue, 
which  now  exists  in  two  pieces,  and  in  the  middle  there  is 
an  unopened  section  which  is  not  a  street  at  all  on  the 
ground,  it  is  merely  a  platted  street  on  the  map,  the  resi¬ 
dents  feared  that  this  missing  section  of  University  Avenue 
would  be  opened  and  become  a  public  street  and  be  paved 
so  that  there  would  be  traffic  through  from  Massachusetts 
Avenue  on  the  north  down  to  Glenbrook  Road  on  the  south. 
And  they  feared  this  addition  of  traffic  to  their  neighbor¬ 
hood. 

I  have  been  told  by  the  authorities  of  the  University  that 
they  do  not  wish  to  open  the  section  of  University  Avenue. 
When  I  made  my  inspection  of  the  area  I  got  out  of  the  car 
at  a  certain  point  there,  and  I  found  that  there  are  two 
houses,  good  houses,  built  in  the  bed  of  this  unopened  sec¬ 
tion.  To  open  it  you  would  have  to  destroy  those  two 
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houses.  It  would  be  entirely  unnecessary,  it  would  be  ex¬ 
pensive  to  pay  for  them,  and  I  think  it  would  be  very  heart¬ 
less  even  if  there  is  no  desire  or  intention  of  doing  it. 

So  University  Avenue  will  remain  unopened  in  that  sec¬ 
tion,  so  that  you  will  not  have  this  traffic  north  and 

264  south  on  the  westerly  side  of  the  hospital  property. 

Another  point  which  was  raised  by  the  property 
owners,  properly  raised,  they  feared  that  if  a  hospital  were 
"to  be  built  in  this  neighborhood,  there  would  be  an  influence 
of  retail  stores,  there  would  be  changes  of  zoning  made  to 
introduce  Commercial  1,  and  so  forth. 

THE  COURT :  The  Zoning  Commission  can  stop  that 
I  don’t  think  you  have  to  go  into  that  The  Zoning  Com¬ 
mission  doesn’t  have  to  change  the  zoning.  I  don’t  think 
you  need  to  enlarge  upon  that. 

Of  course,  Massachusetts  Avenue,  if  my  recollection  is 
correct,  has  some  commercial  areas,  anyway. 

MR.  WILKES:  49th  Street,  Your  Honor.  -  • 

MR.  CROMELIN :  A  shopping  center. 

THE  COURT:  A  shopping  center,  moving  picture 
theater,  and  branch  of  a  department  store. 

MR.  E.  P.  COLLADAY:  And  also  there  is  a  store  in 
Wesley  Heights  right  adjacent  to  the  public  school. 

THE  COURT :  In  any  event,  it  would  be  for  the  Zoning 
Commission  to  say  whether  there  shall  be  a  commercial 
development  or  not.  That  is  something  to  be  taken  up  when 
the  matter  arises,  if  it  does  arise. 

MR.  CROMELIN :  Your  Honor,  having  read  the  record, 
will  see  that  was  the  fear  of  some  of  the  public. 

THE  COURT :  I  noticed  that  was  the  fear.  That 

265  never  impresses  me — an  argument  of  the  kind  that 
if  officials  allow  so-and-so,  they  may  allow  something 

else  in  the  future.  The  time  to  object  to  that  is  when  the 
matter  arises. 

MR.  CROMELIN :  Your  Honor  is  aware  of  the  fact — 
you  have  spoken  about  it— of  the  stores  on  Massachusetts 
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Avenue,  which  is  west  of  Ward  Circle.  There  is  one  that  is 
right  adjacent  to  the  church — the  drugstore  right  there. 

MR.  E.  F.  COLLADAY :  I  mentioned  that.  That  is  the 
one  near  the  public  school. 

THE  COURT :  Near  the  Horace  Mann  School. 

MR.  CROMELIN:  Next  to  the  Horace  Mann  School, 
Your  Honor,  if  you  know  where  that  is. 

MR.  E.  F.  COLLADAY :  When  Wesley  Heights  was  first 
developed,  the  Miller  Bros,  provided  a  club  building  and  a 
store,  and  it  is  still  there. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Have  you  visited  the  neighborhood  of  the  present 
Sibley  Hospital,  and  do  you  consider  the  hospital  site  suit¬ 
able  for  redevelopment  with  modern  buildings?  A.  I  did 
visit  the  site.  I  made  a  field  examination  of  the  site  of  old 
Sibley  Hospital.  I  drove  three  times  around  the  site  very 
slowly,  stopped  the  car,  got  out  and  looked  at  some  of  the 
buildings.  The  present  hospital  has  the  appearance  of 
being  an  old  building — 

THE  COURT :  We  don’t  have  to  go  into  that.  I 
266  think  that  is  all  in  the  record,  and  the  Court  can  al¬ 
most  take  judicial  notice. 

MR.  E.  F.  COLLADAY:  May  I  call  Your  Honor’s  at¬ 
tention  to  the  classification  on  this  map  of  the  surrounding 
area.  Part  is  industrial  and  part  is  something  else,  and 
none  of  it  is  too  good. 

THE  COURT :  And  it  is  otherwise  undesirable  from  a 
police  standpoint,  as  welL  It  is  one  of  the  bad  neighbor¬ 
hoods. 

MR.  E.  F.  COLLADAY :  I  think  the  Court  can  take 
judical  notice  of  the  fact  that  Sibley  Hospital  ought  not 
to  be  rebuilt  at  the  expense  of  $8  million  over  there. 

THE  COURT :  The  Court,  sitting  in  criminal  court,  has 
had  criminal  cases  arising  out  of  the  present  neighborhood 
of  the  present  Sibley  Hospital.  It  is  not  a  desirable  neigh¬ 
borhood.  I  don’t  think  you  need  to  introduce  evidence  to 
prove  it. 
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MR.  CROMELIN :  Would  Your  Honor  take  also  judicial 
notice  of  the  fact,  without  proof,  that  a  considerable  portion 
of  the  area  immediately  adjacent  to  the  hospital,  in  the  rear, 
has  been  condemned  because  of  its  terrible  condition? 

THE  COURT:  I  didn’t  know  that.  If  everybody  con¬ 
cedes  that 

MR.  WILKES :  I  think  that  part  of  that  is  owned  by  the 
hospital. 

267  MR.  CROMELIN :  That  is  right,  and  the  hospital 
immediately  tore  down  the  buildings. 

THE  COURT:  I  don’t  suppose  the  other  side  will  con¬ 
test  the  desirability  of  Sibley  Hospital  abandoning  its  pres¬ 
ent  site.  All  they  want  is  to  have  it  moved  somewhere  else 
than  the  American  University  site. 

MR.  E.  F.  COLLADAY :  If  Your  Honor  pleases,  it  would 
seem  that  we  should  pay  some  attention  to  that,  because  Dr. 
Seckinger,  the  head  of  the  Health  Department  of  the  Dis¬ 
trict,  contends  it  should  be  rebuilt  right  where  it  is,  and  so 
testified.  I  think  that  justifies  us  in  paying  some  little  at¬ 
tention  to  that  matter,  although  we  might  not  accept  Dr. 
Seckinger ’s  opinion. 

I  am  through  with  the  direct  examination,  Your  Honor. 


CROSS  EXAMINATION 
BY  MR.  GASCH: 

Q.  Mr.  McCrosky,  have  you  had  any  previous  occasion  to 
go  into  zoning  matters  in  the  District  of  Columbia?  A.  Not 
officially,  no. 

Q.  This  is  your  first  experience  down  here?  A.  Yes. 

Q.  Your  examination  of  that  document  known  as  the 
comprehensive  plan  of  the  Planning  Commission  leads  you 
to  the  conclusion  that  the  Planning  Commission  con- 
268  siders  the  hospital  on  the  American  University  site 
to  be  all  right,  is  that  correct?  A.  Yes,  and  in  ac- 

v. 
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Avenue,  which  is  west  of  Ward  Circle.  There  is  one  that  is 
right  adjacent  to  the  church — the  drugstore  right  there. 

MR.  E.  F.  COLLADAY :  I  mentioned  that.  That  is  the 
one  near  the  public  school. 

THE  COURT :  Near  the  Horace  Mann  School. 

MR.  CROMELIN:  Next  to  the  Horace  Mann  School, 
Your  Honor,  if  you  know  where  that  is. 

MR.  E.  F.  COLLADAY :  When  Wesley  Heights  was  first 
developed,  the  Miller  Bros,  provided  a  club  building  and  a 
store,  and  it  is  still  there. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Have  you  visited  the  neighborhood  of  the  present 
Sibley  Hospital,  and  do  you  consider  the  hospital  site  suit¬ 
able  for  redevelopment  with  modern  buildings?  A.  I  did 
visit  the  site.  I  made  a  field  examination  of  the  site  of  old 
Sibley  Hospital.  I  drove  three  times  around  the  site  very 
slowly,  stopped  the  car,  got  out  and  looked  at  some  of  the 
buildings.  The  present  hospital  has  the  appearance  of 
being  an  old  building — 

THE  COURT :  We  don’t  have  to  go  into  that.  I 
266  think  that  is  all  in  the  record,  and  the  Court  can  al¬ 
most  take  judicial  notice. 

MR.  E.  F.  COLLADAY:  May  I  call  Your  Honor’s  at¬ 
tention  to  the  classification  on  this  map  of  the  surrounding 
area.  Part  is  industrial  and  part  is  something  else,  and 
none  of  it  is  too  good. 

THE  COURT :  And  it  is  otherwise  undesirable  from  a 
police  standpoint,  as  well.  It  is  one  of  the  bad  neighbor¬ 
hoods. 

MR.  E.  F.  COLLADAY :  I  think  the  Court  can  take 
judical  notice  of  the  fact  that  Sibley  Hospital  ought  not 
to  be  rebuilt  at  the  expense  of  $8  million  over  there. 

THE  COURT :  The  Court,  sitting  in  criminal  court,  has 
had  criminal  cases  arising  out  of  the  present  neighborhood 
of  the  present  Sibley  Hospital.  It  is  not  a  desirable  neigh¬ 
borhood.  I  don’t  think  you  need  to  introduce  evidence  to 
prove  it. 
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MR.  CROMELIN :  Would  Your  Honor  take  also  judicial 
notice  of  the  fact,  without  proof,  that  a  considerable  portion 
of  the  area  immediately  adjacent  to  the  hospital,  in  the  rear, 
has  been  condemned  because  of  its  terrible  condition? 

THE  COURT:  I  didn’t  know  that.  If  everybody  con¬ 
cedes  that 

MR.  WILKES :  I  think  that  part  of  that  is  owned  by  the 
hospital. 

267  MR.  CROMELIN :  That  is  right,  and  the  hospital 
immediately  tore  down  the  buildings. 

THE  COURT:  I  don’t  suppose  the  other  side  will  con¬ 
test  the  desirability  of  Sibley  Hospital  abandoning  its  pres¬ 
ent  site.  All  they  want  is  to  have  it  moved  somewhere  else 
than  the  American  University  site. 

MR.  E.  F.  COLLADAY :  If  Your  Honor  pleases,  it  would 
seem  that  we  should  pay  some  attention  to  that,  because  Dr. 
Seckinger,  the  head  of  the  Health  Department  of  the  Dis¬ 
trict,  contends  it  should  be  rebuilt  right  where  it  is,  and  so 
testified.  I  think  that  justifies  us  in  paying  some  little  at¬ 
tention  to  that  matter,  although  we  might  not  accept  Dr. 
Seckinger ’s  opinion. 

I  am  through  with  the  direct  examination,  Your  Honor. 

•  ••••••••* 


CROSS  EXAMINATION 
BY  MR.  GASCH: 

Q.  Mr.  McCrosky,  have  you  had  any  previous  occasion  to 
go  into  zoning  matters  in  the  District  of  Columbia?  A.  Not 
officially,  no. 

Q.  This  is  your  first  experience  down  here?  A.  Yes. 

Q.  Your  examination  of  that  document  known  as  the 
comprehensive  plan  of  the  Planning  Commission  leads  you 
to  the  conclusion  that  the  Planning  Commission  con- 
268  siders  the  hospital  on  the  American  University  site 
to  be  all  right,  is  that  correct?  A.  Yes,  and  in  ac- 
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cordance  with  the  comprehensive  plan. 

Q.  That  is  your  view  of  their  position?  A.  That  is  my 
view. 


Q.  Mr.  McCrosky,  you  consulted  the  hospital  authorities 
and  they  informed  you  that  there  would  be  no  tuberculosis 
patients  and  no  liquor  addicts  taken  into  the  hospital,  and 
that  affected  your  judgment  and  is  one  of  the  items  you 
weighed  in  arriving  at  your  conclusion,  is  it?  A.  Yes. 

Q.  The  statement  which  was  made  to  you  that  they  would 
not  have  any  ingress  or  egress  to  and  from  University 
Avenue  onto  Glenbrook  Road  is  also  one  of  the  factors 
which  you  considered  and  weighed  in  making  up  your  deci¬ 
sion?  A.  Yes,  that’s  true. 

MR.  CROMELIN :  If  Your  Honor  please,  I  want  to  make 
a — 

MR.  WILKES :  Just  a  second — 

MR.  CROMELIN :  I  want  to  make  an  observation  to  His 
Honor,  if  I  may.  I  don’t  know  whether  you  have  finished 
the  entire  record  of  the  testimony,  have  you. 


269  MR.  CROMELIN :  You  recall  a  stipulation  that 
we  tendered  at  that  time  that  we  would  execute,  the 
hospital  would  execute  a  deed  with  covenants  to  run  with 
the  land  that  would  be  binding  not  only  on  the  hospital  and 
its  successors  but  should  run  to  the  benefit  of  every  prop¬ 
erty  holder  within  that  area  and  his  successors,  that  there 
should  be  no  means  of  ingress  or  egress  from  the  Spring 
Valley  area  to  the  hospital  site. 

THE  COURT :  Of  course,  I  take  it  that  the  fear  is  that 
at  some  future  date  the  hospital  and  the  University  might 
agree  to  cut  another  entrance. 

MR.  CROMELIN :  But  we  stipulated  that  for  the  next 
twenty  years  there  would  be  no  means  of  ingress  or  egress 
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to  the  hospital  site  from  the  Spring  Valley  area,  and  we 
undertook  that  we  would  prepare  and  file  of  record  among 
the  land  records  of  the  District  of  Columbia  a  deed  with 
covenants  running  with  the  land  for  the  benefit  of  the  pres¬ 
ent  holders  and  their  successors  in  title. 

MR.  E.  F.  COLLADAY :  And  the  University  concurred 
in  the  offer  made  by  Mr.  Cromelin  in  behalf  of  the  Sibley 
Hospital 


274  Q.  May  I  ask  you  this :  When  did  you  first  arrive 
at  the  opinion  which  you  have  expressed  here  this 
morning  with  respect  to  the  suitability  of  this  7.8  acres  plus 
•  tract  of  the  American  University  for  a  Sibley  hospital!  A. 
It  was  the  afternoon  of  June  2nd,  this  year. 

Q.  That  is,  June  2nd,  1953?  A.  That  is  correct. 

Q.  When  were  you  first  engaged  in  this  case?  A.  I  was 
engaged  to  come  down  here  and  look  at  the  situation  on 
June  second,  and  to  tell  the  counsel  for  the  University 
whether  or  not  I  was  willing  as  a  professional  to  appear 
on  this  side  of  the  case. 


275  Q.  So  that  you  arrived  here  on  June  second.  You 
were  employed  on  June  second.  You  made  your  in¬ 
vestigation  and  determined  the  opinion  that  you  are  ex¬ 
pressing  today,  on  the  same  day?  A.  That  is  correct. 


BY  THE  COURT: 

Q.  Have  you  lived  in  Washington  at  all?  A.  Yes,  sir; 
at  various  times  in  my  life ;  1918  and  1919 ;  again  in  1938, 
and  I  lived  just  outside  of  Washington  for  three  years  dur¬ 
ing  the  past  war.  -  :  .  . 

Q.  You  have  some  familiarity  with  Washington?  A.  Oh, 
yes. 

Q.  You  did  not  derive  that  on  June  second?  A.  No.  I 
have  been  in  Washington  a  great  many  times. 
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BY  MR.  WILKES : 

276  Q.  In  1918,  where  did  you  live?  A.  We  lived  at  a 
hotel  called  the  Cairo  Hotel  on  Q  Street  just  off  of 

16th,  that  is,  my  family.  I  came  down  here  in  vacation 
time  and  spent  my  vacation  here  in  1918  and  1919. 

Q.  You  were  going  to  school  in  New  York?  A.  I  was 
going  to  school  in  New  York. 

Q.  How  much  of  the  1918  period  did  you  spend  in  the 
Cairo  Hotel  in  Washington?  A.  It  is  pretty  hard  to  be 
exact  about  that.  I  would  think  a  total  of  a  month,  six 
weeks. 

Q.  The  next  occasion  was  during  the  last  war,  was  it? 
A.  No.  The  next  time  I  lived  here  was  in  1938.  I  was 
then  on  the  staff  of  the  United  States  Housing  Authority 
as  a  regional  project  advisor,  and  my  office  was  in  the  In¬ 
terior  Building,  and  I  lived  at  various  different  addresses 
in  Washington  for  about  five  months,  spending  a  good  bit 
of  my  time  here,  and  sometimes  visiting  cities  in  New  York 
State.  But  I  got  around  Washington  at  that  period  quite 
a  bit,  too. 

Q.  Let’s  see.  Your  employment  in  the  Interior  Depart¬ 
ment  was  for  a  period  of  five  months?  A.  Approximately 
five  months  in  1938. 

Q.  What  area  did  you  supervise  in  connection  with  the 
Public  Housing  Authority?  A.  The  State  of  New  York. 

Q.  And  how  much  of  that  time  for  five  months  did  you 
spend  in  and  about  New  York  and  other  places  out- 

277  side  of  the  District  of  Columbia?  A.  I  would  say 
fifteen  percent  of  the  time. 

Q.  Fifty  per  cent?  A.  Fifteen  per  cent,  about. 

Q.  Fifteen  per  cent?  A.  Yes. 

Q.  Where  did  you  live  during  that  five  month  period? 
A.  I  lived  for  a  while  on  Sixteenth  Street  about  one  block 
north  of  the  Carleton  Hotel,  as  I  recall.  Then  I  moved  out 
to  an  apartment — 

Q.  Then  that  is — 
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MR.  COLL  AD  AY :  Let  him  finish  his  answer. 

Q.  (By  Mr.  Wilkes)  That  was  opposite  the  Statler? 
A.  The  Statler  was  not  bnilt. 

Q.  Would  it  be  on  the  Statler  site?  A.  I  don’t  know. 
The  Statler  was  not  built  at  that  time. 

Q.  That  would  be  between  K  and  L  on  Sixteenth  Street? 
A.  Yes,  in  that  vicinity.  I  don’t  have  the  street  address. 
MR.  COLLADAY :  Finish  your  answer. 

THE  WITNESS:  Then  another  man  and  I  took  an 
apartment  out  in  the  vicinity  of  the  Legation  of  the  King¬ 
dom  of  the  Netherlands.  I  don’t  remember  the  streets,  but 
it  was  up  there  in  the  Meridian  Hill  section  of  town. 

278  Q.  That  is  about  15th  and  Euclid?  A.  About. 

Q.  Right  now  the  Women’s  Government  Hotel?  A.  That 
was  built  a  year  later. 

Q.  All  right.  Where  did  you  go  after  that?  A.  Those 
are  the  two  places  I  lived  here.  Part  of  the  time  I  lived  in 
a  hotel.  '  .  . 

Q.  A  downtown  hotel?  A.  A  downtown  hotel.  Yes,  sir. 
Q.  And  subsequently  you  came  to  Washington  for  what 
period  of  time.  A.  January  13th,  1943  to  about  the  end  of 
November  or  early  December  of  1945.  I  was  an  officer  in 
the  United  States  Navy,  in  the  Reserve.  I  lived  in  Alexan¬ 
dria,  and  I  came  to  Washington  six  days  a  week,  sometimes 
seven, — on  official  duty. 

Q.  And  where  was  your  office?  A.  My  office  was  in  the 
old  Navy  Department,  on  Constitution  Avenue. 

Q.  That  is  at  about  19th  or  20th  and  Constitution  Ave¬ 
nue?  A.  Approximately,  yes, 

Q.  That  involved  a  trip  across  one  of  the  bridges - A. 

yes. 

Q.  To  Constitution  Avenue  and  back  each  day? 

279  A.  Yes. 

Q.  Now,  during  that  war  period,  did  you  have  any 
time  to  consider  professional  matters  other  than  in  con¬ 
nection  with  the  Navy  Department?  A.  I  did  no  profes- 
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sional  consulting  work.  I  kept  up  with  the  journals  of  the 
profession.  That  is  all  I  did. 

Q.  And  did  that  represent  your  contact  in  Washington 
as  a  resident?  A.  As  a  matter  of  fact,  I  have  been  here 
many  times.  I  visited  Catholic  University  three  times  dur¬ 
ing  the  war,  and  once  at  an  earlier  time,  much  earlier. 

Q.  Those  were  short  visits?  A.  Yes.  I  went  out  to  see 
friends. 

Q.  For  a  few  hours?  A.  To  see  the  campus.  I  noticed 
when  I  was  there  the  other  day,  the  campus  hasn’t  changed 
much  in  the  last  seven  or  eight  years;  don’t  seem  to  be 
many  new  residences  built  since  the  war  in  that  vicinity. 
MR.  WILKES:  That  is  all. 

REDIRECT  EXAMINATION 
BY  MR.  COLLADAY: 

Q.  Did  you  confine  yourself  to  your  living  quarters  and 
to  your  office  during  the  time  you  lived  in  Washington,  or 
did  you,  as  most  people  do,  drive  around  the  city 
280  and  take  a  look  at  it?  A.  I  got  around  a  lot.  We 
didn’t  have  much  gasoline,  but  I  did  an  awful  lot  of 
walking. 

Q.  Is  there  much  of  Washington  you  are  not  acquainted 
with?  A.  Well,  I  knew  Washington  better  in  the  years  I 
lived  here  than  I  do  now.  I  have  never  known  the  North¬ 
east  very  well,  except  going  back  and  forth  to  Annapolis 
during  the  war,  and  driving  back  and  forth.  The  other 
parts  I  know  reasonably  well.  I  walked  out  to  the  Catholic 
University  grounds  in  the  spring  of  1919.  That  is  the  first 
time  I  saw  the  University.  I  walked  out  Massachusetts 
Avenue. 

Q.  You  said  you  walked  out  Massachusetts  Avenue  to  the 
Catholic  University?  A.  I  beg  pardon.  I  must  correct  my 
testimony.  American  University. 
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Q.  And  you  didn’t  have  anybody  to  lead  you,  and  you 
didn’t  have  a  blind  man’s  dog  or  anything  like  that — a 
Seeing-eye  dog?  A.  I  always  carried  a  map.  I  walked  the 
length  and  breadth  of  quite  a  few  cities  with  a  map  in  my 
hand. 

ME.  WILKES:  You  didn’t  have  a  compass  along? 

THE  WITNESS:  No.  I  didn’t  need  one. 

MR.  COLLADAY :  That  is  all  I  have  to  ask  him,  Your 
Honor. 

THE  COURT :  Step  down. 

(Witness  excused.) 


281  BURTON  H.  SEXTON  (TRAFFIC  EXPERT) 


DIRECT  EXAMINATION 
BY  MR.  COLLADAY: 


283  Q.  Have  you  studied  the  matter  under  discussion 
in  this  case,  that  is,  the  proposed  placing  of  Sibley 
Hospital  on  a  certain  part  of  the  American  University 
campus?  A.  Yes,  sir. 

Q.  In  relation  to  traffic?  A.  Yes,  sir. 

Q.  Have  you  examined  the  site?  A.  Yes,  sir.  I  have,  on 
many  occasions. 

Q.  Have  you  caused  traffic  counts  to  be  made  in  the  vici¬ 
nity  of  the  proposed  hospital?  A.  I  conducted  traffic  counts 
and  engineering  surveys  at  the  location  during  the  past 
week. 


Q.  (By  Mr.  Colladay)  In  your  capacity  as  a  traffic  and 
transportation  consultant,  will  you  present  to  the  Court 
your  statement  on  the  traffic  and  parking  that  may  be  ex- 
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pected  to  be  generated  by  the  proposed  Sibley  Hospital? 
A.  Yes,  sir.  I  will. 

Q.  Please  do  so.  A.  The  discussion  of  the  amount  of 
traffic — 

•  ••••••••• 

284  THE  WITNESS:  All  right.  Fine.  There  are 
about  four  basic  things  that  are  necessary  in  a  survey  of 
this  kind.  You  must  survey  the  existing  traffic  volumes; 
the  estimates  of  street  capacities;  the  estimates  of  traffic 
volumes  that  will  be  generated  by  the  hospital,  and  esti¬ 
mates  of  the  parking  demand  that  will  be  generated  by  the 
hospital. 

A  survey  of  traffic  patterns  in  the  area  on  Nebraska 
Avenue  between  Ward  Circle  and  Rockwood  Parkway  was 
made  in  two  different  manners.  One  was  a  manual  count, 
and  one  an  automatic  count. 

The  manual  count  consisted  of  stationing  experienced 
traffic  checkers  at  three  locations.  They  were  given  specific 
instruction  as  to  what  types  of  traffic  movements  they  were 
to  survey,  how  long  they  would  survey  them,  and  at  what 
location  each  of  the  surveys  was  to  be  made. 

The  automatic  counts  utilized  a  Streeter-Amet  Trafi- 
counter,  an  automatic  recording  device  that  is  identical 
to  the  ones  used  by  the  District  of  Columbia  Department  of 
Highways  and  the  Department  of  Vehicles  and  Traffic. 

Q.  (By  Mr.  Colladay)  That  is  an  arrangement 

285  that  is  laid  out  in  the  street  and  that  records  every¬ 
thing  that  goes  over  it?  A.  Yes,  sir.  It  is  a  pneu¬ 
matic  tube  arrangement  which  you  fasten  to  the  pavement, 
and  the  tube  as  each  vehicle  passes  over  the  tube  creates 
pressures  inside  the  tube  and  records  every  other  axle  of  a 
vehicle  as  it  passes  over.  This  is  recorded  on  a  standard 
adding  machine  tape  inside  the  machine  that  records  cumu¬ 
lative  totals  in  15  minute  periods,  and  totals  each  hour. 

Q.  Have  you  tabulated  the  results  of  those  counts?  A. 
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Yes,  I  have.  The  three  surveys  that  I  have  are,  one  at  the 
Nebraska  and  Rockwood  park  area;  another  at  Nebraska 
Avenue  and  New  Mexico,  and  the  last  one  at  the  entrance  of 
Georgetown  Hospital.  I  have  two  copies  of  it. 

Q.  These  include  all  three?  A.  All  three.  Yes,  sir.  There 
are  three  tables. 

Table  1  represents  the  traffic  counts  that  were  made  at 
the  intersection  of  Nebraska  Avenue  and  Rockwood  Park¬ 
way. 

Table  2  represents  the  traffic  counts  that  were  made  at 
Nebraska  Avenue  and  New  Mexico  Avenue.  New  Mexico 
Avenue  was  formerly  called  Tunlaw  Road.  I  believe  the 
name  was  changed. 

Q.  It  runs  alongside  the  church?  A.  Yes,  sir;  on  the 
north  side  of  the  church. 

Q.  And  directly  opposite  the  private  way  coming 
286  out  of  the  University  grounds?  A.  That  is  correct. 

The  third  table  represents  a  traffic  count  that  was 
made  at  the  entrance  of  Georgetown  Hospital.  That  rep¬ 
resents  both  the  traffic  entering  and  leaving  Georgetown 
Hospital. 


BY  MR.  WILKES : 

Q.  Under  Table  1,  was  the  count  taken  of  the  Nebraska 
Avenue  traffic,  sir?  A.  The  Nebraska  Avenue  traffic  is 
recorded  under  North  and  South,  and  Total. 

Q.  Did  you  include  any  traffic  that  was  going  into  Rock¬ 
wood  Parkway?  A.  The  way  this  is  broken  down  on  this_ 
table,  it  includes  traffic  that  would  be  turning  right  or  left 
into  Rockwood  Parkway.  The  east  and  west  direction  would 
include  traffic  coming  out  of  Rockwood  Parkway  going  left 
or  right. 

Q.  (By  Mr.  Colladay)  Does  it  not  also  include  traffic 
coming  out  of  Newark  Street?  A.  Out  of  Newark  Street  in 
a  westerly  direction. 


Q.  (By  Mr.  Wilkes)  Table  No.  2  includes  traffic  on 
Nebraska  Avenue  and  not  turning  in  and  out  of  New 

287  Mexico  Avenue?  A.  That  is  correct. 

THE  COURT :  Do  you  want  to  offer  this  in  evi¬ 
dence? 

MR.  COLLADAY :  Yes,  Your  Honor. 

THE  COURT :  It  may  be  admitted. 

(The  document  above  referred  to  was  received 
in  evidence  as  Plaintiffs’  Exhibit  No.  29.) 

BY  MR.  COLLADAY: 

Q.  Will  you  give  your  explanation  of  Table  3?  A.  Table 
3  is,  as  I  stated  previously,  a  count  at  the  entrance  of 
Georgetown  Hospital,  which  includes  the  vehicles  entering 
and  leaving  that  hospital. 

The  purpose  of  that  count  was  that  the  Georgetown  Hos¬ 
pital  is  similar  to  that  of  the  proposed  Sibley  Hospital, 
namely,  it  will  have  a  bed  capacity  of  350,  and  it  was  felt 
that  it  was  one  hospital  in  the  area  that  was  more  cor¬ 
responding  and  similar  to  the  proposed  Sibley  Hospital. 
A  slight  difference  between  the  two  hospitals  is  that  the 
existing  Georgetown  Hospital,  that  I  believe  has  been  in 
operation  for  about  three  years,  has  an  off-street  parking 
area  that  has  a  capacity  for  only  65  vehicles,  whereas  the — 
Q.  What  do  you  understand  this  Sibley  Hospital  will 
have?  A.  Sibley  Hospital  will  have  as  planned  off-street 
parking  area  for  200  vehicles,  which  can  be  expanded  to 
350. 

288  THE  COURT :  Mr.  Justement  testified  about  that. 
MR.  COLLADAY :  That  is  right.  I  only  wanted 

to  show  that  this  witness  had  that  in  contemplation. 

BY  MR.  COLLADAY: 

Q.  Mr.  Sexton,  have  you  drawn  conclusion  as  to  whether 
a  serious  traffic  problem  would  be  presented,  or  any  kind  of 
traffic  problem  would  be  presented?  A.  Yes,  sir.  I  have. 

Q.  First  of  all,  by  the  traffic  going  to  and  from  the  pro¬ 
posed  Sibley  Hospital  ?  A.  Yes,  sir.  I  have. 
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Q.  Will  you  please  present  your  conclusions  on  that?  A. 
Yes,  sir.  It  was  illustrated — or  I  was  informed  that  during 
the  testimony  before  the  Zoning  Commission,  a  previous 
witness  testified  that  an  estimate  had  been  made  as  to  the 
number  of  vehicles  that  would  approach  the  proposed  Sib¬ 
ley  Hospital  location  from  the  south,  and  from  the  north. 
This  was  based  on  a  typical  monthly  tabulating  at  the  loca¬ 
tion  where  each  of  the  patients  lived,  and  it  was  determined 
from  that  survey  that  approximately  28  per  cent  of  the 
patients  would  travel  to  the  proposed  Sibley  Hospital  from 
the  south,  whereas  72  per  cent  of  the  patients  would  ap¬ 
proach  the  hospital  from  the  north. 

Another  fundamental  thing  is  that  it  was  also  illustrated 
in  that  hearing  that  the  existing  peak  hour  of 
289  traffic  movements  on  Nebraska  Avenue  would  not  in 
any  way  coincide  with  the  peak  hour  of  hospital  traf¬ 
fic.  In  my  opinion  and  based  on  my  experience  and  the 
recent  surveys,  that  is  correct.  The  hospital  traffic  peaks 
would  not  coincide  with  the  general  traffic  peaks  on  Ne¬ 
braska  Avenue. 

This  fact  is  controlled  mainly  by  the  mid-afternoon  and 
early  evening  visiting  hours.  The  plan  of  the  proposed 
Sibley  Hospital  included  a  two-way  roadway  located  on 
Rockwood  Parkway  just  south  of  Nebraska  Avenue,  and  I 
have  been  informed  that  it  was  the  opinion  that  the  exist¬ 
ing  traffic  movements  on  Nebraska  Avenue  were  at  capa¬ 
city,  and  Nebraska  Avenue  could  not  absorb  the  additional 
burden  of  traffic  that  would  be  generated  by  the  proposed 
hospital. 

To  simplify  my  discussion,  I  would  like  to  add  that  usual¬ 
ly  when  we  are  talking  about  traffic  movements,  people  con¬ 
sider  averaging  hourly  volumes  from  a  twelve  hour  period 
count,  or  a  24  hour  period  count,  for  in  this  way  the  thing 
of  prime  importance  in  determining  what  the  street  capacity 
is,  or  what  the  estimated  street  capacity  will  be  after  the 
hospital  is  built,  is  that  of  peak  hour  volumes. 
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Q.  What  are  your  conclusions  in  that  respect?  A.  Well, 
during  the  A.M.  peak  hour  which  is  shown  on  Table  1, 
there  are  1158  vehicles  on  Nebraska  Avenue  in  both  direc¬ 
tions.  The  corresponding  estimated  hospital  volume  that 
could  be  used  is  182.  To  tabulate  the  total  estimated 

290  peak  hour  volume,  you  would  add  those  two  numbers 
together,  which  would  yield  1340  vehicles,  the  exist¬ 
ing  street  capacity  on  Nebraska  Avenue. 

THE  COURT:  At  what  hour  is  that? 

THE  WITNESS:  The  hour  that  I  used,  Your  Honor, 
for  the  morning  peak  is  from  7  to  8  p.  m. 

Q.  (By  Mr.  Colladay)  A.  M.,  you  mean.  A.  A.  M.  Yes, 
sir.  The  hour  that  I  used  from  the  Georgetown  Hospital 
count  on  Table  3  was  the  hour  from  8  to  9.  I  had  to  use 
that,  because  the  traffic  count  did  not  start  until  8  o’clock, 
because  the  hospital  movements  are  at  a  minimum  during 
that  hour.  So  I  used  a  peak  A.  M.  hour  of  182  vehicles  to 
add  to  the  peak  hour  on  Nebraska  Avenue,  to  yield  a  total 
estimated  peak  hour  figure  of  1340  vehicles. 

The  existing  street  capacity,  which  is  the  total  of  all 
traffic  in  both  directions,  is  2400  vehicles.  That  peak  is 
taken  from  Monograph  5  of  the  National  Capital  Park  and 
Planning  Commission  Comprehensive  Plan,  which  was 
published  in  1950,  and  which  says  that  on  a  forty  foot  in¬ 
termediate  street  such  as  Nebraska  Avenue  there  is  an 
estimated  capacity  of  500  to  700  lanes  per  hour.  So  I  used  a 
medium  figure  for  capacity  in  terms  of  vehicles  per  lane 
per  hour,  of  600. 

Q.  Per  lane  per  hour?  A.  Per  lane  per  hour.  Yes,  sir. 
Or  four  lanes  times  600  is  the  estimated  street  capa- 

291  city  of  2400  vehicles.  The  difference  between  the 
existing  street  capacity  and  the  total  estimated 

morning  peak  hour  yielded  a  surplus  of  1060  vehicles  on 
that  street  during  that  hour.  That  is,  with  the  estimated 
hospital  volumes  if  they  were  superimposed  on  Nebraska 


341 


Avenue,  you  would  still  have  a  surplus  capacity  for  1060 
vehicles. 

THE  COURT:  I  don’t  understand  what  you  mean  by 
street  capacity  and  surplus  capacity. 

THE  WITNESS:  Well,  you  have  a  four  lane  street, 
Your  Honor,  and  on  a  four  lane  street  you  can  move 
through  that  area  600  vehicles  per  lane  per  hour. 

THE  COURT:  You  mean  without  any  vehicle  having 
to  stop? 

THE  WITNESS :  Yes,  sir ;  or  any  other  interferences. 

THE  COURT :  As  a  matter  of  fact  there  are  delays  on 
Nebraska  Avenue  today,  are  there  not,  during  rush  hours? 

THE  WITNESS:  There  are  delays,  because  on  Ne¬ 
braska  Avenue  in  the  vicinity  of  Rockwood  Parkway,  the 
Department  of  Vehicles  and  Traffic  in  the  District  of  Co¬ 
lumbia  has  not  seen  fit  to  remove  the  parking  from  both 
sides  of  that  street,  which  is  another  test  of  capacity.  If 
the  parking  was  removed,  the  traffic  would  be  (removed) 
from  both  sides  in  the  area  between  Ward  Circle  and  New 
Mexico  Avenue.  You  would  have  no  standing  during  the 
A.M.  rush  hour  on  the  west  side,  and  the  A.M.  and  P.M. 

rush  hour  on  the  east  side.  But  that  area  between 
292  Ward  Circle  and  New  Mexico  is  still  not  at  capacity, 
even  though  they  have  seen  fit  to  take  the  parking 
off.  The  main  reason  they  took  the  parking  off  there  was 
to  expedite  the  movement  of  traffic  through  Ward  Circle, 
which  is  quite  a  bad  situation. 

THE  COURT :  Why  do  people  have  to  wait  every  once 
in  a  while  ? 

THE  WITNESS :  The  traffic  that  moves  through  there 
comes  through  in  platoons,  so  that  if  you  are  traveling  in  a 
southerly  direction  from  Ward  Circle,  the  traffic  signal  at 
Ward  Circle  breaks  up  your  traffic  and  they  are  traveling 
in  two  lanes  in  each  direction  between  Ward  Circle  and 
New  Mexico  Avenue.  When  they  get  to  New  Mexico  Ave¬ 
nue,  there  is  no  parking  restriction  on  either  side  of  the 
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street,  so  then  they  are  funneled  into  one  lane,  which  some¬ 
times  creates  a  slight  congestion,  but.  is  not  reflected  in 
lack  of  capacity  at  that  point. 

THE  COURT :  Proceed. 

THE  WITNESS :  There  is  a  similar  comparison  during 
the  P.M.  rush  hour. 

BY  MR.  COLLADAY : 

Q.  Please  give  that.  A.  Which  is  slightly  greater  than 
the  A.M.  hour.  The  p.m.  hour,  the  existing  peak  hourly 
volume  is  1507,  which  is  the  hour  between  4  and  5  p.m. 

293  Q.  That  is  on  Table  1?  A.  On  Table  1. 

Q.  The  third  item  from  the  bottom?  A.  Yes,  sir. 
The  corresponding  estimated  hospital  volume  is  106,  which 
is  on  Table  3,  between  the  hours  of  four  to  five,  which  is  the 
fifth  item  from  the  bottom  under  the  first  column.  If  those 
two  are  added  together,  it  gives  a  total  estimated  peak 
hour  volume  of  1613.  That  substracted  from  the  existing 
street  traffic  of  2400,  yields  a  surplus  during  the  p.  m.  rush 
hour  of  787. 

Q.  Have  you  studied  the  plan  showing  the  right  of  way 
provided  from  the  hospital  to  Rockwood  Parkway  near  its 
intersection  or  its  merger  into  Nebraska  Avenue?  A.  Yes, 
sir.  I  have. 

Q.  From  the  actual  figures  of  counts  made  by  you,  is 
there  any  difficulty  presented  in  the  absorbing  by  Nebraska 
Avenue  of  traffic  from  the  hospital?  A.  No,  sir.  I  can  see 
no  reason  why  there  would  be. 

Q.  Being  informed  that  in  the  hearing  before  the  Zoning 
Commission  the  contention  was  made  by  the  petitioners 
that  their  children  would  be  imperiled,  and  that  grownups 
also  would  be  imperiled  by  the  greater  amount  of  traffic 
coming  down  to  the  hospital,  and  so  forth,  do  you  see  any 
peril  to  the  children  or  to  other  pedestrians  presented  by 
these  traffic  conditions?  A.  No,  sir.  I  don’t.  Ac- 

294  cording  to  my  figures  at  that  location  during  the 
school  hour  crossing,  or  the  time  when  the  school 
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children  will  be  going  to  school  in  the  morning  and  return* 
ing  in  the  afternoon,  I  excluded  the  noon  hour,  because 
that  is  during  your  off  peak  on  your  Nebraska  Avenue 
traffic  and  would  also  be  an  off  peak  so  far  as  the  hospital 
traffic  was  concerned.  During  the  morning  crossing  hour, 
for  which  I  used  the  time  between  eight  and  nine  o’clock, 
there  were  1716  vehicles  moving  in  both  directions  at  Rock- 
wood  Parkway  and  Nebraska  Avenue. 

Q.  Have  you  considered  the  condition  on  Sunday  morn¬ 
ing  when  the  children  go  to  Sunday  School?  A.  I  have  also 
considered  that.  The  main  point  during  the  school  crossing 
hours,  which  I  failed  to  bring  out  is,  there  would  only  be 
an  increase  in  the  morning  of  five  per  cent  and  in  the  after¬ 
noon  of  six  per  cent.  So  that  slight  increase  in  traffic  on  an 
artery  such  as  Nebraska  Avenue,  would  present  no 
problem. 

Q.  Does  that  apply  both  to  Sunday  and  to  weekday  morn¬ 
ings?  A.  It  also  applies  to  Sunday  morning  when  the 
children  would  be  going  to  Sunday  School,  between  eight 
and  nine. 

Q.  From  your  whole  study,  do  you  see  any  peril  or  prob¬ 
lem  involved  that  could  not  be  handled  by  ordinary  traffic 
techniques  usually  applied  in  the  city  of  Washington,  by 
this  additional  traffic  to  and  from  Sibley  Hospital? 
295  A.  No,  sir.  The  increase  in  traffic  would  be  so  slight 
that  if  proper  traffic  engineering  steps  were  taken, 
it  would  present  no  problem  at  that  intersection. 


299  PROCEEDINGS 

THE  COURT:  Before  we  proceed,  I  think  the  record 
should  show  that  last  Thursday  at  eleven  o’clock  in  the 
morning  the  Court,  accompanied  by  counsel  for  all  of  the 
parties,  drove  over  to  the  American  University  campus  and 
the  surrounding  area  and  made  a  view  of  the  locus  in  quo. 

You  may  proceed. 
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DIRECT  EXAMINATION  (Resumed) 

BY  MR.  E.  F.  COLLADAY: 

300  Q.  Mr.  Sexton,  on  Table  4 — may  I  ask  the  clerk 
■what  is  the  exhibit  number  of  that? 

THE  WITNESS:  Mr.  Colladay,  that  wasn’t  introduced 
as  evidence.  I  merely  stated  figures  from  that  in  my  testi¬ 
mony. 

THE  DEPUTY  CLERK:  The  whole  exhibit  was  marked 
29. 

MR.  E.  F.  COLLADAY :  And  they  are  all  embraced 
within  the  one  number,  Exhibit  29. 

Q.  Will  you  state  the  authority  on  which  you  based  the 
figure  of  capacity  of  Nebraska  Avenue  of  2,400  vehicles? 
A.  I  consulted  two  authorities  on  that  that  are  used.  One 
is  used  internationally  as  a  basis  for  highway  capacity 
estimates.  It  is  entitled  Highway  Capacity  Manual.  That 
was  published  by  the  United  States  Bureau  of  Public  Roads 
in  1950.  The  second  authority  was  the  monograph  5  of  the 
National  Capital  Park  and  Planning  Commission.  That 
was  also  published  in  1950. 

Q.  Are  those  the  best  engineering  authorities  on  the 
subject?  A.  The  Highway  Capacity  Manual  is,  yes,  sir,  the 
only  recent  and  accurate  basis  for  estimating  highway 
capacity. 

MR.  E.  F.  COLLADAY:  We  request  that  the  graph 
be  marked  for  identification.  It  is  headed  “Traffic 
Analysis.” 

•  •  »  #  •  •  ♦  •  i  # 

t ' 

301  (Chart  entitled  “Traffic  Analysis”  was 
marked  Plaintiffs’  Exhibit  No.  30  for  identifi¬ 
cation.) 
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Q.  What  do  you  know  about  the  preparation  of  that  graps  ? 
A.  Well,  the  bottom  line,  which  represents  estimated  hos¬ 
pital  traffic,  is  based  on  the  survey  conducted  at  George¬ 
town  Hospital  of  the  vehicles  entering  and  leaving  the  hos¬ 
pital  grounds. 

THE  COURT :  Is  that  graph  based  on  your  figures  con¬ 
tained  in  Plaintiffs ’  Exhibit  29? 

THE  WITNESS:  No.  sir,  it  isn’t.  The  hospital  traf¬ 
fic  estimates  are  those  that  were  conducted — studies  that 
were  conducted  by  Mr.  Justement,  which  are  corresponding 
to  the  ones  that  I  conducted. 

THE  COURT:  Is  there  any  substantial  difference? 

THE  WITNESS:  No,  sir,  there  is  not. 

THE  COURT:  In  other  words,  these  graphs  substan¬ 
tially  illustrate  the  figures  contained  in  Exhibit  29? 

THE  WITNESS :  Yes,  sir,  on  Table  3, 1  believe,  and  on 
the  second  line  is  the  Nebraska  Avenue  traffic  between 
Ward  Circle  and  New  Mexico  Avenue,  which  is  the  result 
of  the  District  of  Columbia  Department  of  Highways 
302  count,  which  was  taken,  which  also  corresponds  to 
my  figures  on  Table  2. 


303  BY  MR.  E.  F.  COLLADAY: 

Q.  And  you  adopt  the  printed  description  opposite 
lines  1,  2,  and  3?  A.  Yes,  sir,  I  do. 

Q.  And  in  designating  1,  2,  and  3  we  begin  with  the  red 
line  at  the  bottom  and  then  take  number  2,  the  second  red 
line  above,  and  number  3,  the  third  red  line?  A.  Yes,  sir. 
The  chief  point  of  the  chart,  Your  Honor,  is  that  the  bottom 
line  being  the  estimated  hospital  traffic,  the  second  line 
being  the  actual  traffic  now  on  Nebraska  Avenue,  and  the 
top  line  and  the  bracket  represents  the  capacity  that  we 
now  have  on  Nebraska  Avenue. 
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THE  COURT:  What  is  the  point  of  that  graph?  You 
know,  I  am  so  constituted  that  I  can  understand  a  table  of 
figures  better  than  I  can  understand  a  graph. 

THE  WITNESS :  This  graph  illustrates  the  dis- 

304  cussion  we  had  on  capacity.  If  the  hospital  traffic 
were  added  to  the  existing  traffic  on  Nebraska  Ave¬ 
nue,  you  still  would  have  the  range  of  capacity  from  the 
small  dotted  line  up  to  the  solid  line  on  Nebraska  Avenue. 

THE  COURT:  There  is  nothing  there  that  your  tabl» 
of  figures  doesn’t  show? 

THE  WITNESS :  No,  sir. 

THE  COURT:  It  is  just  a  graphic  way  of  illustrating 
this. 

MR.  E.  F.  COLLADAY :  That  is  all,  and  I  offer  it  in 
evidence  for  that  purpose  and  ask  that  it  be  marked  as  an 
exhibit. 

THE  COURT:  Are  you  offering  it  in  evidence? 

MR.  E.  F.  COLLADAY:  Yes,  Your  Honor. 

THE  COURT :  It  may  be  admitted. 

MR.  GASCH:  Your  Honor,  before  that  is  received  in 
evidence,  counsel  on  this  side  of  the  house  feel  that  the 
diagram  at  the  top  should  not  go  in  evidence.  We  object  to 
it.  It  is  based  on  some  theoretical  computation  based  on 
factors  that  aren’t  even  offered  in  evidence — the  six  thous¬ 
and  capacity  based  on  certain  bridges  that  are  not  in  exist¬ 
ence  but  only  in  contemplation. 

THE  COURT :  I  doubt  the  probative  value  of  that,  my¬ 
self,  but,  as  I  said  before,  this  being  an  equity  case,  tried 
without  a  jury,  if  irrelevant  evidence  is  admitted, 

305  the  Court  will  not  consider  it.  While  the  rules  as  to 
competency  are  the  same,  I  think  we  can  relax  the 

rules  of  relevancy  somewhat. 


(Plaintiffs’  Exhibit  No.  30,  heretofore  mark¬ 
ed  for  identification,  was  received  in  evidence.) 
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307  BY  MR.  GASCH : 

Q.  Is  it  not  a  fact  that  for  morning  hours  the  peak 
is  the  same  for  general  traffic  on  Nebraska  Avenue  as  it  is 
for  the  traffic  that  you  have  observed  entering  and  leaving 
Georgetown  Hospital?  A.  The  traffic  during  the  morning 
hours,  yes,  sir. 


BY  MR.  GASCH : 

Q.  — 2,400  vehicles  per  hour  on  a  40-foot  street,  that  is 
purely  theoretical,  isn’t  it?  A.  It  is  based  on  a  very  exten¬ 
sive  study  which  provides  a  range  for  capacities  between 
five  and  seven  hundred  vehicles  per  lane  per  hour. 

THE  COURT:  What  is  meant  by  2,400  vehicles  on  a 
40-foot  street?  Does  that  mean  that  the  40-foot  street  can 
absorb  that  much,  bumper  to  bumper  traffic,  or  traffic  that 
is  freely  moving? 

THE  WITNESS:  Freely  moving  traffic,  Your  Honor. 
BY  MR.  GASCH: 

Q.  Would  that  be  in  any  way  changed  by  reason  of  the 
fact  that  within  a  few  hundred  yards  there  is  a  major 
308  thoroughfare  like  Massachusetts  Avenue  where  there 
is  a  substantial  volume  of  traffic  passing  at  all 
times?  A.  Your  basis  for  estimating  capacity  is  at  a  free 
moving  location  and  one  which  is  signalized  is  different. 

Q.  Massachusetts  Avenue  would  constitute  a  block,  would 
it  not,  for  this  free  moving  traffic  that  you  told  us  about? 
A.  Not  necessarily,  when  you  consider  at  that  intersection 
the  signals  at  Ward  Circle  would  have  the  capacity  on 
Nebraska  Avenue  of  approximately  2,700  vehicles  per  hour 
of  green  signal  time  at  that  location. 

Q.  Didn’t  you  just  testify  that  that  was  a  free  moving 
street?  A.  I  testified  that  the  2,400  figure  w’as  based  on 
free  moving  traffic  at  Rockwood  Parkway.  When  the  traf- 
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THE  COURT:  What  is  the  point  of  that  graph?  You 
know,  I  am  so  constituted  that  I  can  understand  a  table  of 
figures  better  than  I  can  understand  a  graph. 

THE  WITNESS :  This  graph  illustrates  the  dis- 

304  cussion  we  had  on  capacity.  If  the  hospital  traffic 
were  added  to  the  existing  traffic  on  Nebraska  Ave¬ 
nue,  you  still  would  have  the  range  of  capacity  from  the 
small  dotted  line  up  to  the  solid  line  on  Nebraska  Avenue. 

THE  COURT:  There  is  nothing  there  that  your  tabte 
of  figures  doesn’t  show? 

THE  WITNESS:  No,  sir. 

THE  COURT :  It  is  just  a  graphic  way  of  illustrating 
this. 

MR.  E.  F.  COLLADAY :  That  is  all,  and  I  offer  it  in 
evidence  for  that  purpose  and  ask  that  it  be  marked  as  an 
exhibit. 

THE  COURT:  Are  you  offering  it  in  evidence? 

MR.  E.  F.  COLLADAY :  Yes,  Your  Honor. 

THE  COURT :  It  may  be  admitted. 

MR.  GASCH:  Your  Honor,  before  that  is  received  in 
evidence,  counsel  on  this  side  of  the  house  feel  that  the 
diagram  at  the  top  should  not  go  in  evidence.  We  object  to 
it.  It  is  based  on  some  theoretical  computation  based  on 
factors  that  aren’t  even  offered  in  evidence — the  six  thous¬ 
and  capacity  based  on  certain  bridges  that  are  not  in  exist¬ 
ence  but  only  in  contemplation. 

THE  COURT :  I  doubt  the  probative  value  of  that,  my¬ 
self,  but,  as  I  said  before,  this  being  an  equity  case,  tried 
without  a  jury,  if  irrelevant  evidence  is  admitted, 

305  the  Court  will  not  consider  it.  WTiile  the  rules  as  to 
competency  are  the  same,  I  think  we  can  relax  the 

rules  of  relevancy  somewhat. 


(Plaintiffs’  Exhibit  No.  30,  heretofore  mark¬ 
ed  for  identification,  was  received  in  evidence.) 
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307  BYMR.GASCH: 

Q.  Is  it  not  a  fact  that  for  morning  hours  the  peak 
is  the  same  for  general  traffic  on  Nebraska  Avenue  as  it  is 
for  the  traffic  that  you  have  observed  entering  and  leaving 
Georgetown  Hospital?  A.  The  traffic  during  the  morning 
hours,  yes,  sir. 


BY  MR.  GASCH: 

Q.  — 2,400  vehicles  per  hour  on  a  40-foot  street,  that  is 
purely  theoretical,  isn’t  it?  A.  It  is  based  on  a  very  exten¬ 
sive  study  which  provides  a  range  for  capacities  between 
five  and  seven  hundred  vehicles  per  lane  per  hour. 

THE  COURT:  What  is  meant  by  2,400  vehicles  on  a 
40-foot  street?  Does  that  mean  that  the  40-foot  street  can 
absorb  that  much,  bumper  to  bumper  traffic,  or  traffic  that 
is  freely  moving? 

THE  WITNESS:  Freely  moving  traffic,  Your  Honor. 
BY  MR.  GASCH : 

Q.  Would  that  be  in  any  way  changed  by  reason  of  the 
fact  that  within  a  few  hundred  yards  there  is  a  major 
308  thoroughfare  like  Massachusetts  Avenue  where  there 
is  a  substantial  volume  of  traffic  passing  at  all 
times?  A.  Your  basis  for  estimating  capacity  is  at  a  free 
moving  location  and  one  which  is  signalized  is  different. 

Q.  Massachusetts  Avenue  would  constitute  a  block,  would 
it  not,  for  this  free  moving  traffic  that  you  told  us  about? 
A.  Not  necessarily,  when  you  consider  at  that  intersection 
the  signals  at  Ward  Circle  would  have  the  capacity  on 
Nebraska  Avenue  of  approximately  2,700  vehicles  per  hour 
of  green  signal  time  at  that  location. 

Q.  Didn’t  you  just  testify  that  that  was  a  free  moving 
street?  A.  I  testified  that  the  2,400  figure  was  based  on 
free  moving  traffic  at  Rockwood  Parkway.  When  the  traf- 
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fic  approaches  Ward  Circle  the  base  for  capacity  would 
change  to  2,700  vehicles  per  hour  of  green  signal  time. 

Q.  Do  you  mean  to  say  it  would  have  a  greater  capacity 
when  it  got  to  Massachusetts  Avenue?  A.  No,  I  said  per 
hour  of  green  signal  time. 

THE  COURT :  Mr.  Gasch,  I  might  say  this :  I  think  it 
perhaps  might  be  helpful  to  counsel  if  the  Court  indicates 
what  is  in  the  Court’s  mind.  Of  course,  the  Court  doesn’t 
know  anything  about  traffic  engineering,  which  is  a  highly 
specialized,  technical  subject.  But  it  seems  to  the 
309  Court,  as  a  layman,  that  the  important  thing  is  how 
much  traffic,  how  many  cars  will  be  added  to  the 
traffic  already  passing  through  the  street  as  a  result  of  the 
erection  of  a  hospital.  That,  I  think,  is  the  important 
thing. 

MR.  GASCH:  Yes,  Your  Honor. 

THE  COURT:  From  an  ordinary  man’s  standpoint. 

MR.  GASCH :  I  believe  the  testimony  on  that  is  limited 
to  estimates  based  on  Georgetown. 

THE  COURT :  Exactly.  And  that  is  in  table  3  of  Ex¬ 
hibit  29.  The  Court  is  interested  not  only  in  the  number 
of  vehicles  added,  but  in  the  percentage  by  which  the  exist¬ 
ing  traffic  is  increased,  and  it  seems  to  the  Court,  again, 
that  that  can  be  ascertained  by  a  comparison  of  Table  1 
with  Table  3,  and  the  rest  is  argument. 

•  ••••••••• 


BY  MR,  GASCH : 

Q.  Is  it  not  a  fact,  sir,  that  turning  traffic  limits  the 
number  of  vehicles  that  may  pass  per  hour  over  a  given 
street?  A.  It  limits  the  extent  of  a  turning  move- 
310  ment,  which  might  possibly  interfere  with  the  move¬ 
ment  of  an  inside  lane  if  it  were  a  left  turn,  or  an 
outside  lane  if  it  were  a  right  turn. 

Q.  And  certain  other  factors,  such  as  parking  on  the 
streets,  would  also  limit  it,  would  it  not?  A.  It  would  as- 
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sume  that  the  parking  would  eventually  be  removed  from 
Nebraska  Avenue  in  the  vicinity  of  Rockwood  Parkway. 

Q.  Any  stopping  vehicles  would  also  diminish  the  capa¬ 
city  of  a  given  street  from  the  theoretical  high  that  you 
have  mentioned?  A.  As  to  any  other  street  other  than  Ne¬ 
braska  Avenue. 


THE  COURT:  May  I  suggest  again,  Mr.  Gasch,  as  I 
understand  it,  the  only  purpose  for  which  the  Georgetown 
Hospital  figures  were  used  by  this  witness  was  to  estimate 
the  number  of  additional  vehicles  there  would  be  at  this 
hospital  if  it  were  erected  on  the  proposed  site.  I  think 
that  was  the  only  comparison  made  by  the  witness.  He  as¬ 
sumed  that  since  the  number  of  beds  in  Georgetown  Hos¬ 
pital  is  substantially  the  same  as  the  number  of  beds 
311  in  the  proposed  hospital,  that  substantially  the  same 
number  of  cars  would  be  coming  and  going  to  and 
from  the  new  proposed  hospital  as  come  and  go  to  and  from 
the  new  Georgetown  Hospital. 

That  is  the  only  purpose  of  these  figures,  as  I  understand 
it.  It  is  the  only  thing  that  the  Court  is  considering  them 
for. 

MR.  GASCH:  Yes,  sir. 

BY  MR.  GASCH : 

Q.  Have  you  observed  traffic  conditions  in  the  vicinity 
of  the  proposed  entrance  to  American  University?  A.  I 
have,  sir. 

Q.  Have  you  observed  during  the  peaking  hours  that 
traffic  frequently  jams  up  in  that  area?  A.  I  wouldn’t  say 
jammed  up,  I  would  say  it  has  congestion,  which  is  not  un¬ 
common  to  similar  intersections  in  the  District  of  Colum¬ 
bia. 

Q.  You  have  noticed  traffic  come  to  rest,  have  you  not, 
by  reason  of  a  block  in  traffic  ahead?  A.  Yes,  sir. 
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Q.  Have  you  noticed  the  same  thing  with  reference  to 
Massachusetts  Avenue  during  peak  hours?  A.  Yes,  sir. 

Q.  During  those  peak  hours  the  volume  of  traffic,  ac¬ 
cording  to  your  figures,  doesn’t  even  begin  to  ap- 
312  proach  the  theoretical  high,  does  it?  A.  Had  it  ap¬ 
proached  it,  the  District  of  Columbia  would  have  re¬ 
moved  parking  between  New  Mexico  Avenue  and  Rock- 
wood  Parkway. 

Q.  Would  you  answer  my  question,  sir? 


THE  WITNESS:  That’s  correct. 


CROSS  EXAMINATION 
BY  MR.  WILKES : 


Q.  WThen  did  you  first  come  to  the  metropolitan  area  of 
the  District  of  Columbia  to  reside?  A.  Two  years  ago — 
May  28. 

Q.  That  would  be  May  of  1951?  A.  Yes,  sir. 

Q.  Have  you  lived  since  that  time  in  the  metropolitan 
area?  A.  I  have,  sir. 

Q.  And  you  have  been  employed  by  the  Capital 
313  Transit  Company  during  that  period?  A.  I  have, 
sir. 

Q.  When  you  first  came  with  the  Capital  Transit  Com¬ 
pany,  what  type  of  work  did  you  do?  A.  I  was  employed 
as  traffic  engineer. 

Q.  As  such  were  you  located  exclusively  in  the  North¬ 
west  section  of  Washington?  A.  Throughout  the  District 
of  Columbia  and  the  adjoining  Maryland  counties. 

Q.  Mr.  Sexton,  there  has  been  some  discussion  about 
the  capacity  of  Nebraska  Avenue.  It  is  a  fact,  is  it  not 


351 


that  the  traffic  comes  in  waves  along  Nebraska  Avenue? 
A.  Yes,  sir. 

Q.  What  are  the  causes  of  the  traffic  coming  in  waves 
along  Nebraska  Avenue  in  front  of  the  American  Univer¬ 
sity  park,  and  particularly  where  Rockwood  Parkway  inter¬ 
sects  with  Nebraska  Avenue?  A.  In  a  southbound  direction, 
that  would  be,  the  platoons  of  traffic  are  built  up  with  the 
traffic  signal  which  is  common  to  all  kinds  of  traffic  con¬ 
trol — 


THE  WITNESS:  The  traffic  moving  in  a  southern 
direction  on  Nebraska  Avenue  comes  through  in  platoons 
of  vehicles  because — 


314  THE  WITNESS:  That  is  caused  by  the  control 
at  Ward  Circle,  which  is  signals. 

THE  COURT :  You  mean  caused  by  the  traffic  lights? 
THE  WITNESS :  Yes,  sir.  And  from  the  northern  di¬ 
rection  it  also  works  in  a  not  quite  as  tight  a  platoon,  and 
I  can’t  give  you  the  exact  reason  for  that.  It  might  be 
Canal  Road,  it  might  be  any — 


315  Q.  You  refer  to  these  waves  of  vehicles  that  come 
from  Ward  Circle  and  pass  Rockwood  Parkway,  and 

those  waves  are  controlled  to  some  extent,  or  to  a  large  ex¬ 
tent,  by  the  lights  at  Ward  Circle,  are  they  not?  A.  They 
are,  yes,  sir. 

•  ••••••••• 

316  Q.  From  your  observation,  isn’t  it  very  difficult 
to  pick  a  time  when  there  is  no  traffic  going  in  either 

direction  at  the  intersection  of  Rockwood  Parkway  and 
Nebraska  Avenue?  A.  No,  it  isn’t  difficult  to  pick  a  time. 
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There  is  enough  spacing  between  vehicles,  or  at  least 

317  the  four  days  that  I  was  at  that  intersection,  even 
during  rush  hour,  depending  on — that  is  nothing 

but  a  probability,  when  someone  is  going  to  be  coming 
eastbound  on  Rockwood  Parkway  and  would  stop  at  Ne¬ 
braska  Avenue — it  is  a  matter  of  chance  what  the  spacing 
will  be  between  vehicles,  how  soon  he  can  get  across. 

THE  COURT:  Mr.  Wilkes,  is  your  question  directed 
to  rush  hours  or  throughout  the  day? 

MR.  WILKES :  My  question  is  directed  now  to  through¬ 
out  the  day.  Your  Honor.  Then  I  am  coming  to  rush 
hours,  Your  Honor. 

THE  COURT :  We  were  there  about  11 :30  in  the  morn¬ 
ing  on  our  inspection,  and  one  of  the  things  that  surprised 
me  was  the  small  amount  of  traffic  on  Nebraska  Avenue  and 
Rockwood  Parkway  at  that  time.  It  may  have  been  not  a 
typical  time.  But  there  was  certainly  plenty  of  space  be¬ 
tween  vehicles  as  we  rode  around  that  section,  and  I  think 
we  crossed  it  twice  in  the  course  of  15  or  20  minutes. 

MR.  WILKES :  May  it  please  the  Court,  I  was  hoping 
that  Your  Honor  would  have  observed  that  at  that  inter¬ 
section,  as  we  came  up  the  hill  from  Rockwood  Parkway, 
there  was  quite  a  lot  of  vehicular  traffic  coming  in  either 
direction,  and  likewise  there  was  some  coming  up— 

THE  COURT.  There  vras  some  traffic,  but  there  was 
plenty  of  space  between  vehicles.  Frankly,  what 

318  surprised  me  was  the  paucity  of  traffic  rather  than 
the  large  amount. 

•  ••••••••• 

Q.  Would  you  say  that  there  was  a  great  deal  of  traffic 
that  enters  that  intersection  during  the  peak  hour?  A.  I 
wouldn’t  say  ’whether  it  was  a  great  deal  or  not.  I  don’t 
know. 

THE  COURT :  There  is  considerable  traffic  on  Nebraska 
Avenue  during  rush  hours,  isn’t  there? 
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THE  WITNESS :  Yes,  sir,  and  it  comes  from  two  places. 
I  wouldn’t  know  how  it  was  divided.  • 

THE  COURT :  Irrespective  of  where  it  comes  from, 

319  there  is  a  considerable  amount  of  traffic  on  Nebraska 
Avenue?  A.  Yes,  sir. 

THE  COURT :  From  Ward  Circle  all  the  way  south  on 
Nebraska  Avenue,  during  rush  hours,  is  there  not? 

THE  WITNESS:  Well,  based  on  the  peak  hour  for  the 
whole  day  that  was  observed  out  there,  there  were  only  be¬ 
tween  four  and  five  o’clock — this  is  traffic  moving  from 
Ward  Circle  south — 843  vehicles. 

THE  COURT :  How  many  moving  north? 

THE  WITNESS:  Moving  north  in  the  same  time  per¬ 
iod,  which  is  not  the  peak,  were  664  during  that  hour ;  but 
in  the  following  hour,  between  five  and  six,  which  is  the 
peak  moving  north,  736. 

THE  COURT:  So  there  is  considerable  traffic  on  Ne¬ 
braska  Avenue  during  rush  hours,  is  there  not? 

THE  WITNESS:  Yes,  sir,  there  is  traffic  enough  to 
occupy  a  little  over  one  lane — more  than  one  lane.  It  is  not 
at  capacity. 

THE  COURT :  As  a  result  of  traffic  lights  at  Ward  Cir¬ 
cle  during  rush  hour,  long  lines  of  traffic  are  sometimes 
held  up  on  Nebraska  Avenue,  are  they  not? 

THE  WITNESS:  They  are  backed  up  sometimes,  yes, 
sir.  That  is  the  time  element  depending  on  how — so  many 
seconds  to  Nebraska  Avenue  and  so  many  seconds  to  Mas¬ 
sachusetts  Avenue. 

320  THE  COURT:  But  I  meant,  what  I  was  trying 
to  ascertain  was  this:  There  are  enough  vehicles 

along  Nebraska  Avenue  during  rush  hours  so  that  a  red 
light  at  Ward  Circle  will  cause  a  long  line  of  vehicles  to 
stop,  to  accumulate  before  the  light  changes  to  green,  isn’t 
that  so? 

THE  WITNESS:  Yes,  sir,  that’s  right. 
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Q.  This  right  of  way  which  will  go  into  the  Sibley  Hos¬ 
pital,  as  proposed,  will  also  accomodate  a  nurses’  building 
which  it  is  proposed  to  house  168  nurses.  What,  if  any, 
consideration  did  you  give  to  the  traffic  which  would  be 
generated  from  the  use  of  the  nurses’  home?  A.  I  "was  not 
asked  to  estimate  the  traffic — only  for  the  hospital — it  was 
the  only  thing  that  I  was  concerned  with. 

Q.  So  that  you  gave  no  consideration  to  the  traffic  which 
■would  be  generated  by  the  nurses’  home?  A.  After  all, 
that  would  appear  to  be  nominal,  anyway. 

321  THE  COURT:  What  is  your  answer? 

THE  WITNESS :  It  would  appear  to  be  nominal 
with  only  168  nurses — is  that  right  ? 

THE  COURT:  What  do  you  mean  by  “nominal”? 

THE  WITNESS:  WTell,  logically,  if  someone  were  en¬ 
rolled  as  a  nurse  in  the  school,  no  doubt  they  wouldn’t  have 
their  own  automobile,  and  it  would  be  a  matter  of  just 
people,  perhaps,  who  were  coming  to  visit  the  nurses. 


THE  COURT:  Mr.  Wilkes,  I  want  to  call  your  atten¬ 
tion  to  this  fact,  and  if  I  am  wrong,  I  want  to  have  my 
mind  disabused  on  the  subject :  The  impression  I  gathered 
from  the  reading  of  the  testimony  of  the  petitioners 
322  before  the  Commission,  so  far  as  traffic  was  con¬ 
cerned,  was  that  they  were  afraid  that  one  or  more 
driveways  would  be  cut  into  the  University  Avenue,  and  as 
a  result  the  pleasant,  quiet  University  Avenue,  carrying 
very  little  traffic,  would  become  a  busy-traffic  street. 

It  is  stipulated  by  the  other  side  that  they  will  not  cut 
through  any  such  entrance  or  exit  into  University  Avenue, 
but  merely — for  the  next  twenty  years — will  have  this  right 
of  way  from  Rockwood  Parkway.  Doesn’t  that  meet  much 
of  the  objection  that  was  produced  before  the  Commission  ? 
I  gather  that  some  of  those  objections  were  based  on  a 
misunderstanding  of  the  project.  Because  I  can  see  where 
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people  on  University  Avenue  might  have  a  good  cause 
to  object  to  having  University  Avenue  transformed  into  a 
busy-traffic  street  when  today  it  is  not  much  more  than  a 
country  lane. 

MR.  WILKES:  May  it  please  the  Court,  the  stipula¬ 
tion,  I  thought,  involved  a  binding  agreement.  When  the 
property  was  conveyed  from  the  American  University  to 
the  Sibley  Hospital,  there  was  no  such  covenant  inserted 
in  the  deed.  Up  to  this  time  there  has  been  no  covenant 
placed  of  record  which  is  binding  upon  either  American 
University  or  Sibley. 

Now,  as  a  matter  of  fact,  and  as  a  matter  of  law,  if  this 
Court  should  set  aside  the  action  of  the  Zoning  Commission, 
the  Sibley  Hospital  could  be  built  on  this  seven  and  a  frac¬ 
tion  acres  of  land,  and  in  perfectly  good  faith  they 
323  could  proceed  upon  the  theory  that  they  would  have 
no  opening  on  University  Avenue. 

They  have  already  indicated  that  they  have  parking  space 
for  200  contemplated,  but  they  can  increase  that  to  350.  It 
would  be  perfectly  legal  at  any  future  time — six  months  or 
six  years  after  they  have  completed  the  building — to  mere¬ 
ly  run  right  out  to  University  Avenue,  or  run  into — 

THE  COURT :  I  think  you  are  quite  right,  Mr.  Wilkes, 
but  what  if  a  covenant  running  with  the  land  was  executed 
as  between  the  American  University  and  Sibley  Hospital  to 
the  effect  that  for  the  next  twenty  years  no  driveway  would 
be  cut  through  to  this  site  from  University  Avenue,  and 
that  the  only  driveway  to  the  hospital  site  would  be  the 
one  indicated  from  Rockwood  Parkway,  and  if  by  its  ex¬ 
press  terms  this  covenant  provided  it  was  to  accrue  to  the 
benefit  of  all  the  property  owners  of  University  Avenue, 
wouldn’t  that  protect  that  particular  aspect  of  the  situa¬ 
tion? 

MR.  CROMELIN:  And  their  successors  in  title,  too, 
Your  Honor.  . 


356 


MR.  E.  F.  COLLADAY :  There  is  just  that  firm  a  com¬ 
mitment  available. 

MR.  WILKES :  I  am  trying  to  answer  Your  Honor’s  ob¬ 
servation  directly:  The  first  part  of  it  involved  an  agree¬ 
ment  between  the  American  University  and  Sibley.  Now, 
as  to  that  a  covenant  is  only  a  contract.  A  coven- 

324  ant  of  that  character  may  be  dissipated,  changed,  or 
completely — 

THE  COURT :  No  doubt  about  that. 

MR.  WILKES : — at  any  time  by  the  agreement  between 
those  two  parties.  By  gratuitously  giving  it  to  other  peo¬ 
ple  in  the  neighborhood,  I  don’t  believe  that  there  would 
be  any  consideration  for  it,  and  it  would  be  something  that 
would  have  to  be  worked  out  with  a  great  deal  of  technical 
skiU. 

THE  COURT :  I  think  all  counsel  here,  including  your¬ 
self,  have  the  technical  skill. 

MR.  WILKES:  Before  it  could  be  binding  on  the  peo¬ 
ple  in  the  neighborhood. 

And,  frankly,  although  I  have  dealt  to  some  extent  with 
covenants,  I  am  not  certain  that  a  covenant  could  be  drawn 
which  would  be  binding. 

THE  COURT:  If  the  property  owners  were  made  part¬ 
ies  to  the  covenant,  wouldn’t  that  be  a  sort  of  an  easment? 
Wouldn’t  that  be  an  easment  in  their  favor? 

MR.  WILKES :  I  am  not  sure  of  that,  Your  Honor. 

May  I  answer  Your  Honor:  I  would  like  to  show  Your 
Honor  the  chart  No.  4  which  has  been  introduced  in  evi¬ 
dence  below  and  referred  to  by  Mr.  Justement.  I  will 
show  to  Your  Honor  that  Rodman  Street  is  indicated  ac¬ 
tually  cut  into  the  American  University  campus  on  their 
so-called  master  plan. 

THE  COURT :  I  think  this  is  beside  the  question. 

325  I  was  only  inquiring  whether  such  an  arrangement 
would  satisfy  or  meet  some  of  the  objections. 

MR.  E.  F.  COLLADAY:  I  wanted  to  volunteer  some- 
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thing,  Your  Honor:  If  such  a  covenant  were  made,  in  con¬ 
sideration  of  the  settlement  of  this  lawsuit,  it  would  be 
binding  on  all  parties  connected  with  it. 

MR.  CROMELIN:  I  also  want  to  state,  Your  Honor, 
that  knowing  the  American  University  as  I  do,  and  knowing 
Sibley  Hospital  as  I  do,  we  are  willing  to  adopt  anything 
that  was  legally  necessary  in  order  to  bring  that  about. 
And  Mr.  Wilkes  is  not  dealing  with  the  type  of  individuals 
who  would  knowingly  do  anything  that  would  violate  such 
an  agreement.  I  think  that  a  covenant  of  that  sort,  if  he 
cares  to  have  it  by  name,  running  to  benefit  of  everybody  in 
there,  and  their  successors  in  title,  was  the  tender  that  I 
made  before  the  Zoning  Commission,  and  expressly  giving 
to  them,  if  it  were  desired,  the  power  of  injunction  if  there 
were  an  attempt  to  violate  such  a  covenant,  running  for 
their  benefit  and  their  successors  in  title. 

I  have  no  doubt  but  that  a  court  of  equity  would  grant 
relief,  if  anyone  presumed  to  do  it.  And  I  am  sure  that 
Mr.  Wilkes,  knowing  the  character  of  the  institutions  with 
which  he  is  dealing,  would  have  no  fear  that  any  such  at¬ 
tempt  would  ever  be  made  during  the  period  of  twenty 
years. 

MR.  WILKES:  May  it  please  the  Court,  there 
326  would  be  nothing  in  the  world  to  prevent  the  District 
of  Columbia  from  instituting  by  eminent  domain  pro- 
ceeedings  to  create  an  additional  access  to  this  very  large 
hospital. 

THE  COURT:  I  think  you  are  quite  right.  But  isn’t 
that  a  rather  remote  thought?  Technically,  it  is  a  per¬ 
fectly  sound  thought,  but  isn’t  it  a  little  remote? 

MR.  WILKES:  May  it  please  the  Court,  the  books 
which  wTe  have  here,  and  which  are  generally  accepted  as 
being  the  authorities  published  by  the  United  States  Gov¬ 
ernment  and  others,  state  the  proposition  that  a  hospital 
outgrows  itself  and  usually  is  doubled  in  size  approximate¬ 
ly  every  ten  years. 
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We  have  here  a  traffic  generator  not  only  in  a  hospital 
but  also  in  a  nurses’  home.  And  I  respectfully  submit  that 
if  the  necessity  arose  to  get  beyond  this  one  little  40-foot 
right  of  way  for  traffic  accomodations,  that  a  way  could  and 
would  be  found. 

THE  COURT:  I  only  asked  the  question.  You  have 
answered  it.  You  may  proceed. 


REDIRECT  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Sexton,  you  said  something  which  was  not  in 
direct  answer  to  a  question,  but  reminded  me  of  something : 

You  referred  to  parking  allowed  on  the  west  side 
327  of  Nebraska  Avenue.  What  is  the  situation  in  that 
respect  now  on  Nebraska  Avenue  between  Ward 
Circle  and  Rockwood  Parkway!  A.  Between  Ward  Circle 
and  New  Mexico  Avenue  there  is  a  no-standing  restriction 
on  the  west  side  from  7  to  9:30  a.m.,  and  on  the  east  side 
from  7  to  9:30  a.m.,  and  4  to  6:30  p:m.  Between  New 
Mexico  Avenue  and  Rockwood  Parkway — as  a  matter  of 
fact,  Foxhall  Road — there  are  no  parking  restrictions  on 
either  side  of  that  street. 

Q.  There  could  be?  A.  There  could  be,  yes,  sir. 

Q.  Another  thing:  Reference  has  been  made  here  to 
the  traffic  control  lights  at  Ward  Circle.  Other  traffic  con¬ 
trol  lights  can  be  put  in  to  take  care  of  the  traffic  in  the 
area  we  are  talking  about,  can  they  not?  A.  They  could 
be,  yes,  sir. 

Q.  — if  necessary.  And  isn’t  it  the  practice  of  the  di¬ 
rector  of  traffic  to  place  additional  traffic  lights  whereever 
the  traffic  becomes  so  heavy  as  to  need  them?  A.  Where¬ 
ever  there  is  sufficient  warrant — 

THE  COURT :  Provided  there  are  sufficient  appropria¬ 
tions. 
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THE  WITNESS :  And  also  appropriations,  yes,  sir. 


328  BY  MR.  E.  F.  COLLADAY:  • 

Q.  Do  not  nurses  go  to  and  from  the  Georgetown  Uni¬ 
versity  Hospital?  A.  Yes,  sir. 

Q.  And  I  believe  there  is  no  nurses’  home  there?  A.  Not 
to  my  knowledge. 

Q.  But  every  hospital  has  to  have  nurses  either  living 
with  the  hospital  or  going  to  and  from  it?  A.  Yes,  sir. 

Q.  Is  that  a  fact?  A.  That’s  right. 

Q.  Therefore,  the  traffic  which  you  counted  at  George¬ 
town  Hospital  included  nurses  going  to  and  from?  A.  Yes, 
sir.  - 


RECROSS  EXAMINATION 
BY  MR.  GASCH: 

Q.  Did  you  observe  buses  bringing  nurses  to  George¬ 
town  Hospital  from  Georgetown  Nurses’  Home,  which  is 
now  located  where  the  old  Georgetown  Hospital  was?  A. 
No,  sir,  I  didn’t  observe  that. 

Q.  You  observed  no  buses  at  all?  A.  You  see,  my 
329  counts  were  made  by  traffic  checkers.  I  wasn’t  out 
there  the  entire  12-hour  period,  myself. 


330  ALVIN  B.  BARBER— TRAFFIC  EXPERT 


DIRECT  EXAMINATION 
BY  MR.  E.  F.  COLLADAY: 


331  Q.  Colonel,  have  you  studied  the  traffic  problems  in 
this  case,  including  the  reading  of  the  testimony  of 
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the  experts  before  the  Zoning  Commission!  A.  Yes,  sir. 

Q.  I  forget  their  names  for  the  moment — Earl  Draper 
and —  A.  Charles  Upham. 

Q.  Have  you  examined  the  plat  showing  the  proposed 
hospital  site  on  the  American  University  grounds? 

332  A.  Yes. 

Q.  And  the  proposed  right  of  w*ay,  the  roadway 
from  the  hospital  to  Rockwood  Parkway?  A.  Yes,  sir. 

Q.  Have  you  studied  the  entire  layout  out  there  involving 
all  the  elements  that  a  traffic  engineer  would  consider?  A. 
A  great  many  of  them.  I  wouldn’t  want  to  say  too  com¬ 
prehensively  that  I  had  covered  every  angle.  There  are 
some  things  I  can  think  of  that  we  have  not  covered,  but  I 
don’t  think  they  are  germane  to  this  case. 

Q.  Are  you  familiar  with  Mr.  Sexton’s  three  tables,  Ex¬ 
hibit  No.  29,  Tables  1,  2,  and  3?  A.  No,  sir,  I  have  not  seen 
them  until  this  time. 

Q.  You  have  made  your  own  estimates?  A.  Yes,  sir,  my 
own  estimates,  plus  the  figures  that  were  furnished  by  the 
District  of  Columbia  Highway  Department. 

Q.  In  your  judgment  will  the  additional  traffic  to  be 
brought  into  Rockwood  Parkway  over  the  right  of  way 
shown,  the  right  of  way  provided  for  this  hospital,  be 
absorbed  without  any  difficult  traffic  problem,  into  Nebraska 
Avenue?  A.  I  don’t  see  any  difficulty — 

THE  COURT:  First  answer  the  question  yes  or  no, 
and  then  if  you  wish  to  add  an  explanation,  you 
may  do  so. 

333  THE  WITNESS :  Yes,  sir.  I  think  the  answer — 
I  am  a  little  puzzled  as  to  exactly  what  the  question 

was. 


THE  WITNESS :  Without  any  difficult  traffic  problems 
that  traffic  engineering  cannot  solve. 

BY  MR.  E.  F.  COLLADAY: 
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Q.  By  traffic  engineering  you  mean  the  present-day  prac¬ 
tices?  A.  Yes,  sir. 

Q.  You  have  from  your  reading  of  the  testimony  before 
the  Zoning  Commission  become  aware  of  the  fact  that  the 
question  was  raised  there  as  to  perils  to  school  children 
and  other  pedestrians  coming  up  through  Rockwood  Park¬ 
way  to  get  to  the  church  at  New  Mexico  Avenue  and  Ne¬ 
braska  Avenue  and  to  the  school  beyond  that,  have  you  not? 
A.  Yes,  sir. 

Q.  Do  you  see  any  peril  to  those  people  in  the  proposed 
erection  of  this  hospital  and  the  bringing  of  the  resulting 
traffic  into  Rockwood  Parkway  and  through  it  into  Ne¬ 
braska  Avenue?  A.  I  don’t  see  any  perils  of  substantial 
magnitude  that  are  not  there  now  and  that  have  to  be  taken 
care  of  now.  The  addition  of  this  traffic  would  be  in  my 
judgment  insignificant  in  that  regard. 

334  Q.  In  giving  that  answer  do  you  take  into  account 
not  only  the  traffic  to  and  from  the  hospital  itself, 
but  also  to  and  from  the  nurses’  school  and  home,  as  pro¬ 
posed?  A.  I  haven’t  any  particular  figures  as  to  the  traf¬ 
fic  to  and  from  the  nurses’  school  and  home  separate  from 
the  hospital  traffic. 


LOUIS  JUSTEMENT 


DIRECT  EXAMINATION  (Resumed) 
BY  MR.  E.  F.  COLLADAY: 


Q.  You  have  a  plat,  I  believe,  which  shows  more  of  the 
surrounding  area  than  any  of  the  previous  ones?  A.  That 
is  right,  sir. 
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(Chart  above  referred  to  was  marked  Plain¬ 
tiffs’  Exhibit  No.  31  for  identification.) 

336  BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Justement,  will  you  give  your  explanation 
of  that  map  and  the  various  colored  areas  on  it?  A.  I  will 
do  so  very  briefly.  The  area  towards  the  middle  of  the  map 
surrounded  by  blue  lines  is,  of  course,  the  subject  area  of 
American  University,  which,  as  you  see,  extends  both  sides 
of  Massachusetts  Avenue.  The  area  immediately  on  the 
east,  or  the  right-hand  side,  is  the  so-called  Glover  ,  tract,  a 
very  large  tract,  also  zoned  “A”  area. 

The  area  slightly — just  north  of  the  Glover  tract,  with 
the  red  buildings  in  it,  is  the  Berkshire  apartments,  and  the 
apartment  house  next  door  to  it,  which  is  “A”  area. 

Down  in  the  extreme  right-hand  corner  there  is  a  con¬ 
tinuation  of  “A”  area  land.  And  then  if  we  go  to  the  ex¬ 
treme  left-hand — upper  left-hand  corner,  there  is  a  very 
large  tract  of  “A”  area  ground  on  the  other  side  of  Spring 
Valley.  * 

Q.  Who  owns  that?  A.  The  Miller  Brothers  own  that. 
Q.  You  mean  W.  C.  and  A.  N.  Miller  Corporation?  A. 
W.  C.  and  A.  N.  Miller  Corporation.  That  is  roughly  of 
the  same  area  as  American  University  in  size,  I  think,  but 
of  course  it  extends  out  to  the  District  line.  The  areas 
shown  in  red  are  first  commercial. 

337  THE  COURT :  Just  a  moment.  What  is  the  name 
of  the  highway  along  side  the  area  you  have  just 

mentioned?  ' 

THE  WITNESS:  I  think  that  is  Fordham  Road,  isn’t 
it? 


THE  WITNESS :  The  areas  shown  in  red  shading  are 
first  commercial.  It  will  be  noted  that  the  principal  one,  of 
course,  as  far  as  actual  use  is  concerned,  is  the  one  on 
Massachusetts  Avenue  between  49th  and  48th. 
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BY  MR.  E.  F.  COLLADAY: 

Q.  That  is  a  full-size  shopping  center?  A.  That  is  a  full- 
size  shopping  center. 

THE  COURT:  There  is  a  theater  there,  is  there  not? 

THE  WITNESS:  That’s  right. 

THE  COURT :  And  on  one  side  is  a  branch  of  a  depart¬ 
ment  store? 

THE  WITNESS :  That  is  right,  sir. 

Down  near  the  school — will  you  look  at  the  green  area — 
that’s  the  school.  Right  next  to  it  there  is  a  very  little  spot 
of  first  commercial — two  or  three  stores.  The  green  shad¬ 
ing  indicates  either  public  property  or  parks. 

Especially  noteworthy  in  that  respect  are  the  two  items, 
one  of  which  was  mentioned  before — the  school,  the  Horace 
Mann  School — and  the  other  the  large  establishment 
339  that  the  Navy  has  at  the  corner  of  Nebraska  Avenue 
and  Massachusetts  Avenue. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Will  you  point  out  the  church,  also.  A.  The  church 
is  right  north  of  the  Horace  Mann  School. 

Q.  Is  there  anything  else  you  wish  to  call  attention  to  ? 
A.  The  only  other  thing  that  we  wish  to  show  there  is  that 
the  major  streets  are  shown  in  yellow  in  case  anybody 
wants  to  refer  to  them.  And  you  might  point  out  49th 
Street — down  from  there,  yes — which  has  been  suggested 
as  a  possible'  way  of  getting  to  the  hospital,  and  showing 
how  circuitous  that  would  be. 

Q.  By  using  the  word  “suggested”  you  referred  to  the 
testimony  before  the  Zoning  Commission?  A.  That’s  right, 


Q.  The  testimony  of  the  petitioners?  A.  Of  the  peti¬ 
tioners. 

Q:  Is  there  anything  else  you  wish  to  call  attention  to? 
A.  I  believe  that  is  all. 

MR.  E.  F.  COLLADAY :  We  offer  it  in  evidence,  Your 
Honor. 


THE  COURT :  It  may  be  admitted. 

(Plaintiffs’  Exhibit  No.  31  heretofore  marked 
for  identification,  was  received  in  evidence.) 

339  BY  MR.  E.  F.  COLLADAY : 

Q.  You  have  a  photograph,  I  believe,  of  some  sig¬ 
nificance  ?  A.  I  do. 

Q.  What  is  that  photograph,  Mr.  Justement?  A.  The 
upper  photograph  is  a  photograph  taken  at  the  southwest 
corner  of  12th  and  Yarnum  Streets,  looking  south. 

Q.  Is  that  Northeast?  A.  That’s  northeast,  yes,  sir.  And 
the  lower  photograph  is  a  photograph  of  the  sign  on  the 
property  of  the  Catholic  Sisters’  college  located  at  the 
northwest  corner  of  12th  and  Yarnum  Streets. 


BY  MR.  CROMELIN : 

Q.  How  wide  is  the  street?  A.  I  think  that’s  a 
340  standard  width  street — 90-foot  street. 

MR.  E.  F.  COLLADAY :  If  Your  Honor  please, 
we  offer  it  in  evidence. 

THE  COURT :  It  may  be  admitted. 

THE  DEPUTY  CLERK:  Plaintiffs’  Exhibit  No.  32. 

(Subject  card  containing  photographs  was 
marked  Plaintiffs’  Exhibit  No.  32  and  received 
in  evidence.) 


351  CROSS  EXAMINATION 

BY  MR.  GASCH: 


Q.  Did  you  also  do  the  work  necessary  for  the  prepara¬ 
tion  of  the  case  before  the  Zoning  Commission  as  part  of 
the  $22  thousand  fee?  A.  That  I  would  consider  is  a  part 
of  that  fee,  yes  sir. 


Q.  How  many  types  of  trees  have  you  found  in  the  area 
where  this  hospital  is  to  be  constructed?  A.  To  tell  you 
the  truth,  my  attention  has  not  been  directed  to  the  kinds 
of  trees. 

Q.  Have  you  examined  those  trees  with  reference  to 
whether  they  have  reached  their  full  size  or  not?  A.  No.  I 
have  examined  them  from  the  point  of  view — 

*  *  •  I  have  not  examined  them  from  that  point  of  view. 
BY  MR.  GASCH : 

Q.  Do  you  know  whether  they  are  hardwood  trees 
352  or  softwood  trees  ?  A.  I  would  say  most  of  them  are 
hardwood  trees,  deciduous  trees. 


353  Q.  Have  you  had  anybody  make  a  study  of  these 
trees  for  you?  A.  Only  to  the  extent  of  examining 
their  size,  which  we  have  indicated  on  this  photograph. 

Q.  Who  made  that  study?  A.  I  did.  I  made  the  picture, 
and  then  I  drew  the  scale  that  was  indicated,  that  indicated 
the  size  of  the  tree. 

Q.  Have  you  had  any  experience  that  would  help  you  in 
determining  whether  or  not  trees  can  be  saved  or  whether 
they  would  be  lost  during  the  course  of  an  excavation?  A. 
I  have  built,  or  had  built  from  my  plans,  a  great  many 
buildings,  and  X  am  familiar  with  what  you  can  save  and 
what  you  cannot  save,  yes,  sir. 


354  Q.  How  deep  do  you  plan  to  dig  the  excavation 
for  this  building?  A.  On  the  sides  facing  the  trees, 
which  is  the  only  one  that  is  relevant  to  your  question,  I 
don’t  think  that  the  excavations  will  go  more  than  possibly 
15  feet,  maybe  20  feet 
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Q.  Do  you  have  those  excavation  plans  prepared! 

355  A.  No,  we  do  not.  That  would  be  a  working  draw¬ 
ing. 

•  ••••••••  • 

Q.  Would  you  concede  that  the  digging  of  a  deep  exca¬ 
vation  would  be  more  likely  to  damage  trees  than  the  dig¬ 
ging  of  a  shallow  excavation?  A.  It  would  be  more  likely  for 
trees  immediately  next  to  the  building.  But  if  you  have  an 
average  space  of,  let  us  say,  a  hundred  feet,  roughly,  as  an 
average,  between  the  building  and  the  lot  line  or  between 
the  building  and  the  curb  line,  you  could  have  a  space  of 
as  much  as  20  or  30  feet  on  which  you  would  not  have 

356  trees  and  still  have  maintained  the  bulk  of  the  trees. 
In  other  words,  the  area  immediately  adjacent  to  the 

buildings,  as  a  matter  of  common  sense,  you  probably 
would  take  down  a  few  of  those  trees,  and  that  would  solve 
the  grading  and  excavation  problem  which  you  have  men¬ 
tioned. 

Q.  As  a  matter  of  fact,  you  would  remove  quite  a  number 
of  those  existing  trees,  would  you  not?  A.  You  would  re¬ 
move  some  of  those  which  are  not  in  good  shape,  and  as  I 
have  said,  you  would  remove  a  few  which  are  close  to  the 
building — in  other  words,  if  you  had  a  total  of  a  hundred 
feet  as  an  average,  and  you  took  out  trees  for  a  depth  of 
25  or  30  feet,  you  would  be  taking  out  from  a  quarter  to  at 
the  most  a  third,  possibly. 


Q.  How  far  did  you  go  with  the  plans  that  you  prepared 
for  the  Sibley  Hospital  located  on  the  present  site?  A. 
That  was  a  different  condition  entirely.  In  that  case  we 
made  complete  working  drawings,  and  I  differentiate  very 
sharply  between  working  drawings  and  preliminary  draw¬ 
ings.  We  made  working  drawings  and  specifications  ready 
to  take  a  contract,  ready  to  take  bids  for  the  nurses’  home 
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on  M  Street.  So  that  the  fact  that  the  amount  turned  out 
to  be  about  the  same  as.  we  are  talking  about  now  is 
357  purely  accidentiaL  It  was  for  an  entirely  different 
kind  of  service. 

Q.  Your  charge  for  the  preparation  of  those  working 
drawings  and  any  other  drawings  that  you  prepared  was 
$25,000,  is  that  correct?  A.  On  the  North  Capital  Street 
site?  :  ,  r. 

Q.  Yes.  A-  That’s  right 

Q.  And  your  charge  for  the  preliminaries  in  this  case 
is  $22*000  ?  A.  That  is  right.  .We  are  speaking  in  round 
numbers,  of  course.  ..  .. 


359  BY  MB.  WILKES:  ■ 

Q.  Do  you  draw  the  inference  that  what’s  good 
enough  for  the  Sibley  tract  is  good  enough  for  Providence, 
and  vice  versa,  in  going  into  this  exhibit  which  you  have 
produced  here? 

THE  WITNESS:  I  draw  the  inference  that  it  seems 
inconsistent  for  the  Board  of  Zoning  Adjustment  to 

360  allow  a  use  which  it  did  not  have  to  allow  in  the  case 
of  the  Providence  Hospital,  and  for  the  Zoning  Com¬ 
mission  to  deny  a  use  which  according  to  the  law  we  already 
had  in  the  case  of  Sibley  Hospital. 

BY  MR.  WILKES: 

Q.  Mr.  Justement,  the  Board  of  Zoning  Adjustment,  in 
connection  with  the  Providence  Hospital  case,  can  consider 
the  size  of  the  site,  and  they  can  control  the  location  of  the 
building  on  the  site,  the  height  of  the  building,  the  distance 
from  side  lines  that  the  building  is  to  be  removed,  the  loca¬ 
tion  of  the  front  entrance  and  other  entrances,  and  many 
other  factors,  can  they  not? 

THE  COURT:  I  will  let  you  argue  that  to  the  Court, 
Mr.  Wilkes.  I  think  that  we  are  now  in  the  argumentative 
field. 
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MR.  WILKES :  May  it  please  the  Court,  I  just  point  out 
that  he  has  brought  out  this  particular  approval  of  the 
Providence  Hospital  site  was  done  by  the  Board  of  Zoning 
Adjustment. 

THE  COURT :  Yes,  and  the  Court  realizes  that. 

•  •••••#••• 

361  THE  COURT :  I  have  this  question  in  mind,  Mr. 
Wilkes,  with  reference  to  the  model,  regarding  the  matter 
of  trees  that  are  shown  in  the  matter  that  you  prepared; 
are  they  supposed  to  represent  the  trees  now  on  the  prop¬ 
erty  or  do  they  represent  in  whole  or  in  part  new  trees  that 
would  be  planted  after  the  hospital  is  erected? 

THE  WITNESS:  I  would  say  that  there  are  two 
answers  to  that  question,  Your  Honor.  The  trees  to  the 
south  and  to  the  west  of  the  hospital,  as  shown  in  the  model, 
are  primarily,  if  not  exclusively,  existing  trees,  which  we 
would  leave  undisturbed.  But  the  trees  that  are  shown 
in  the  courtyard — the  entrance  courtyard  to  the  hospital — 
THE  COURT :  Would  you  turn  that  around,  please  (in¬ 
dicating  Plaintiffs ’  hospital  site  model) — those  are  new 
trees  ? 

THE  WITNESS:  Those  would  be  new,  and  also  the 
trees  that  are  shown  in  the  parking  area. 

THE  COURT :  How  long  would  it  take  the  new  trees  to 
grow  to  the  proportions  represented  there  on  the  model? 
THE  WITNESS :  The  ones  that  are  shown  in  the  park¬ 
ing  area? 

362  THE  COURT :  Yes,  and  all  the  new  trees. 

THE  WITNESS:  I  would  say  that  the  ones  in 

the  parking  area,  we  have  kept  it  quite  modest  in  size,  as 
you  see,  because  we  realize  that  it  would  be  expensive  to 
put  in  new  and  large  ones,  but  the  ones  in  the  court  are 
not  very  large,  either,  and  I  would  say  that  for  just  the  tw’o 
trees  which  we  have  indicated,  that  we  would — two,  or  pos¬ 
sibly  three — we  could  afford  in  an  operation  of  this  kind 
to  put  a  substantial  size  tree  of  almost  that  size,  initially. 
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THE  COURT :  In  other  words,  you  are  not  planning  to 
plant  little  saplings  such  as  is  done  in  many  new  real  estate 
developments,  and  the  people  have  to  wait  ten  years  for 
trees  to  become  reasonably-sized  trees  ?  You  are  not  plan¬ 
ning  that? 

THE  WITNESS:  We  are  not  planning  that,  no,  sir. 

BY  MR.  WILKES : 

Q.  I  believe  you  have  already  testified  on  that  point  that 
the  trees  that  are  there  now  will  constitute  a  substantial 
screening.  A.  That  is  right. 

Q.  And  that  they  will  be  left  there?  A.  Yes. 


363  Q.  With  respect  to  these  trees,  there  is  on  this 
model  on  the  ground  a  light  green  and  also  a  dark 
green.  A.  That’s  right. 

Q.  The  dark  green  indicates  land  which  is  not  in  this 
7.8-acre  tract,  does  it  not?  A.  That  is  right. 

Q.  And  the  light  green  indicates  the  area  which  Sibley 
has  had  conveyed  to  it?  A.  That  is  right. 

Q.  Most  of  these  dark  areas  are  areas  which  are  owned 
by  adjoining  private  property  owners,  are  they  not?  A. 
Most  of  them  are,  yes. 


372  BY  MR.  WILKES: 

Q.  Mr.  Justement,  I  am  going  to  go  over  some 
charts,  if  I  may  with  the  permission  of  the  Court,  which  you 
have  identified  in  both  the  Zonnig  hearing  and  likewise  be¬ 
fore  the  Court. 

Now,  wfith  respect  to  Chart  No.  1,  it  shows  Sibley  Hos¬ 
pital  located  right  here,  does  it  not  (indicating  on  chart)  ? 
A.  That  is  right. 

Q.  And  that  actually  is  in  Northwest  Washington,  but  it 
fronts  North  Capitol  Street?  A.  Right. 
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Q.  How,  it  is  also  true  that  it  is  just  a  few  blocks 
373  from  the  geographical  or  sectional  center  of  Wash¬ 
ington,  being  the  Capitol  building,  around  which  is 
built  the  four  sections  of  the  city?  A.  The  sectional,  but 
by  no  means  geographical  center. 

Q.  Well,  the  original  theoretical  geographical  center.  A. 
Yes. 

•  ••••••••• 

MR.  CROMELIN:  I  object.  It  is  perfectly  obvious 
that  if  you  step  over  North  Capitol  Street  you  are  in  the 
Northeast,  but  if  you  come  over  the  other  way  you  are  in 
the  next  section  of  the  city. 

THE  COURT :  I  will  say  to  you,  Mr.  Wilkes,  that  I 
an  not  going  to  take  any  testimony  on  the  question  as  to 
whether  it  is  desirable  for  Sibley  Hospital  to  move  or  to 
remain  on  the  present  site,  because  I  don’t  think  that  is 
for  me  to  determine. 


375  THE  COURT:  I  am  going  to  say  this  to  both 
sides.  I  don’t  think  I  have  any  right  to  consider 
that.  The  only  question  I  have  to  consider  is  whether  the 
ruling  of  the  Zoning  Commission  that  the  particular  site 
involved  in  this  case  is  not  proper  for  any  hospital,  is 
arbitrary  and  unreasonable.  And  I  think  the  same  would 
be  true  even  if  this  was  a  neighborhood  hospital. 


THE  COURT :  I  think  another  reason  this  was  put  in 
was  because,  as  I  understood  it,  was  that  the  property  own¬ 
ers  here  made  the  argument  “Why  not  put  this  hospital  in 
the  Northeast?”  and  the  rejoinder  was  that  the  Northeast 
would  be  out  of  the  way  except  for  a  neighborhood  hospital. 
But  I  don’t  think  that  I  have  to  determine,  or  have  any 
right  to  determine  whether  some  other  site  would  be  better, 
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but  merely  whether  the  Commission  acted  unlawfully  in 
saying  this  site  shall  not  be  used. 


378  BY  MR.  WILKES: 


Q.  You  mentioned  in  your  direct  examination  the  filing 
of  some  plans  with  the  General  Services  Administration. 
Were  they  the  plans  for  this  particular  7.8  acres  site!  A. 
The  ones  which  we  filed  last  March,  or  April,  or  Spring — I 
forget  the  exact  date — were  based  on  a  site  on  the  north¬ 
west  corner  of  the  American  University  campus. 

Q.  What  was  the  size  of  that  site,  if  you  know?  A.  I 
would  have  to  look  it  up,  but  by  recollection  is  that  it  was 
possibly  around  eight  and  a  half  or  nine  acres. 

Q.  Now,  did  you  draw  any  plans  in  connection  with  that 
site  at  the  northwest  corner?  A.  We  did. 

379  Q.  And  that  is  the  work  which  is  involved,  at  least 
in  part,  in  this  $22,000  bill  which  you  have  testified 
to,  of  which  you  have  received  $11,000?  A.  That  is  right. 

Q.  Is  that  the  site  referred  to  in  the  Congressional  report  ? 
A.  I  don’t  know  that  an  specific  site  was  referred  to  in  the 
Congressional  report,  other  than  a  site  on  American  Uni¬ 
versity. 


381  Q.  Now,  may  I  ask  you  this :  You  have  been  over 
this  propery,  and  you  know  it  pretty  well,  don’t  you, 
— the  topographical  conditions?  A.  I  do. 

Q.  Is  it  not  a  fact  that  there  is  actually  brought  to  grade 
at  the  present  time  by  way  of  an  extension  of  Woodway 
Lane,  a  roadway  graded  up  right  along  and  parallel  to  this 
Sibley  site?  A.  It  is  somewhere  north  of  it.  It  is  not  quite 
parallel  to  it.  But  it  is  in  that  vicinity. 
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382  Q.  But  it  is  actually  graded  with  a  steam  shovel?  A. 

It  has  been  graded. 

Q.  You  used  this  exhibit,  I  believe,  to  indicate  that  under 
the  Goodman  plan,  buildings  could  come  closer  to  Univer¬ 
sity  Avenue  than  this  hospital  is  planned  to  be  erected ;  is 
that  correct?  A.  I  didn’t  use  that  exhibit,  but  a  succeeding 
one,  to  show  that. 

Q.  Well,  it  shows  the  same  situation,  in  any  event?  A. 
No.  That  one  shows  the  hospital. 

Q.  Do  you  know  under  the  Goodman  plan,  referring  to 
chart  marked  Capitol  B,  the  height  of  these  buildings?  A. 
I  do  not. 

Q.  Inasmuch  as  the  buildings  come  very  close  to  Univer¬ 
sity  Avenue,  they  would  be  subject  to  the  forty  foot  limita¬ 
tion  under  the  prior  and  present  zoning,  would  they  not? 


A.  The  particular  building  which  is  faced  directly  on  Uni¬ 
versity  Avenue,  now  Glenbrook  Boad,  under  the  zoning 
regulation  obviously  would  be  limited  to  a  forty  foot 
height. 

383  •  •  •  But  all  of  the  others  would  be  set  back  suffi¬ 

ciently  from  the  property  lines  to  have  no  such  limita¬ 
tion  placed  upon  them. 

BY  MR.  WILKES : 

Q.  This  building  would  be  limited  to  three  stories,  or 
forty  foot  height?  A.  If  it  were  set  on  the  building  line  as 
it  is  shown  there. 

Q.  Doesn’t  present  procedure  in  connection  with  the  con¬ 
struction  of  dormitories  for  universities  call  for  buildings 
not  to  exceed  three  stories  in  height? 

THE  COURT:  You  mean  this  university,  or  universi¬ 
ties  generally? 

MR.  WILKES :  Universities  generally  in  cities  of  com¬ 
parable  size  to  Washington. 

THE  COURT :  My  alma  mater  has  taller  buildings  than 
that. 
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MR.  WILKES:  I  know  downtown  they  do  go  into  ele¬ 
vator  types  of  buildings. 

THE  COURT :  My  alma  mater  has  taller  buildings  than 
three  stories.  That  is  why  I  asked  you  if  you  were  direct¬ 
ing  your  question  to  plans  of  American  University,  or  uni¬ 
versities  in  general  ^  . 

384  BY  MR.  WILKES: 

Q.  Let  me  ask  this,  if  I  may :  Do  you  know  what 
the  American  University  plan  calls  for  by  way  of  height 
in  stories  for  dormitories?  A.  I  do  not. 


385  Q.  (By  Mr.  Wilkes)  But  now  let  me  ask  you  this : 

From  this  maintenance  level  as  shown  on  this 
isometric  view  that  you  have  prepared,  how  many  stories  is 
it  from  there  up  to  the  stop  story?  A.  Well,  there  are  seven 
floors  above  the  first  floor,  and  then  you  have  one  below 
that  to  the  ground  floor.  Is  that  the  level  you  want? 

Q.  No.  the  main  level  is  on  the  level  of  the  ground.  A. 
Then  you  have  the  basement  below  that  So  you  have  two 
added  to  seven,  which  is  nine. 

THE  COURT :  You  mean  the  hospital  building  would  be 
nine  stories  high,  is  that  it? 

THE  WITNESS :  At  that  extreme  end. 


THE  WITNESS:  On  the  east  side  it  will  be  seven 
stories,  and  it  will  vary  from  seven  to  nine  on  the  south 
side. 


386  Q.  Now,  what  is  the  difference  in  elevation  be¬ 
tween  the  lowest  point  and  the  highest  point  which 
is  actually  exposed  to  view  from  the  University  Avenue 
side?  A.  Now,  you  want  to  go  to  the  top  of  the  building? 

•  •  •  •  •  •  •  •  • 
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Q.  It  isn’t  visible  from  the  Wrather’s  property.  A. 
From  the  lowest  point  of  grade  to  the  highest  point  of  the 
roof,  except  for  the  elevator  penthouse,  I  make  it  approx¬ 
imately  107  feet,  and  the  penthouse  would  probably  go 
about  15  feet  above  that  point,  or  a  total  of  122  feet. 

Q.  Thank  you,  sir.  Now,  the  part  of  this  property  which 
is  closest  University  Avenue  has  on  it  these  facilities,  does 
it  not, — the  laboratories,  the  offices  of  the  hospital,  the 
kitchen,  and  the  emergency  entrance,  and  the  power  plant, 
or  the  boiler  room?  A.  Yes. 

Q.  And  those  are  all  opposite  these  four  houses  on  Uni¬ 
versity  Avenue  shown  on  your  plan,  are  they  not?  A.But 
at  a  distance  back  of  at  least  a  hundred  feet. 


389  THE  COURT :  What  is  to  be  the  color  of  the  pro¬ 
posed  building? 

THE  WITNESS:  That  is  a  matter  that  hasn’t  been 
settled,  but  I  have  always  been  thinking  in  terms  of  a  light- 
colored  brick,  a  buff  brick,  of  some  color. 

THE  COURT:  You  mean  cream  colored? 

THE  WITNESS :  Cream  colored,  or  light. 

THE  COURT:  What? 

THE  WITNESS :  Either  light  cream  or  light  gray. 
THE  COURT:  It  would  not  be  the  old-fashioned  red 
brick  under  any  circumstances? 

THE  WITNESS :  No,  sir. 

BY  MR.  WILKES: 

Q.  Mr.  Justement,  as  far  as  any  control  which  the  Dis¬ 
trict  of  Columbia  Government  nor  any  owner  has, 

390  that  could  be  a  red  brick  or  a  black  brick,  couldn’t  it? 
A.  It  could. 

•  •••••••#• 

391  THE  COURT :  I  had  hoped  we  might  finish  the 
plaintiffs’  case  today.  Have  you  much  more? 
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MR.  E.  F.  COLLADAY:  There  is  quite  a  bit  more. r 
THE  COURT:  What  have  you? 

MR.  E.  F.  COLLADAY:  There  is  another  planner. 


392  THE  COURT:  You  have  had  two. 

MR.  E.  F.  COLLADAY :  Only  one  planner.  We 
have  had  two  experts  on  traffic.  McCrosky  was  a  planner. 

THE  COURT:  Mr.  Justement  is  an  architect,  rather 
than  a  planner. 

MR.  E.  F.  COLLADAY :  Yes,  he  is  not  a  planner,  in  my 
Judgment  „  f  •• 

401  MR.  JUSTEMENT  RESUMED 
CROSS  EXAMINATION 

BY  MR.  WILKES: 

Q.  And  you  have  not  sought,  then,  to  secure  the  approval 
of  the  Commissioners  to  determine  where  the  height  regu¬ 
lations  are  to  be  measured  from? 

m  m  '  •  #  '  V 1  *  •  #  # 

V  -  .  ,  ? 

THE  WITNESS:  No. 

•  •  •  '  •  •  *  • 

.  * 

Q.  Mr.  Justement,  I  direct  your  attention,  if  I  may,  to 
the  third  page  of  Intervenors’  No.  5  for  identification,  and 
ask  you  if  the  site  referred  to  under  item  numbered  8  is 
the  site  on  the  American  University  grounds.  A.  It  was  a 
site  on  the  American  University  grounds,  but  at  the  time 
this  application  was  filed  it  was  at  the  northwest  corner 
of  the  University. 

402  Q.  How  many  acres  were  involved?  A.  About 
eight  and  a  half  acres  at  that  time. 

Q.  And  the  value  which  was  placed  upon  that  was 
$1,406,000?  A.  That  is  right. 
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Q.  Is  that  your  figure  or  someone  else’s  figure!  A.  That 
figure  was  given  to  me  by  Dr.  Orem  to  put  in  this  applica¬ 
tion.  In  other  words,  the  things  we  contributed  were  the 
cost  of  the  building. 

•  ••••••• 

Q.  On  October  27,  1952,  when  one  contract  with  Sibley 
was  cancelled  and  another  entered  into,  what,  if  anything, 
had  been  done  in  connection  with  plans  on  this  7.8-acre 

tract  which  is  under  discussion  in  this  proceeding! 

•  *  •  •  *  •  • 

403  THE  WITNESS:  We  had  been  making  prelimi¬ 
nary  sketches  based  on  that  location  on  the  assump¬ 
tion  that  negotiations  would  be  proceeding  that  would 
permit  the  erection  of  the  hospital  on  that  site. 

BY  MR.  WILKES: 

Q.  When  did  you  first  get  a  topo  map  of  the  7.8-acre 
tract?  A.  I  was  working  for  the  purpose  of  those  prelimi¬ 
nary  sketches  on  the  basis  of  a  topo  map  made  in  1892 
which  the  Coast  &  Geodetic  Survey  made,  which  is  quite 
good  enough  for  preliminary  sketches,  and  that  is  what  I 
was  working  on. 

Q.  WTiere  did  you  get  the  Locraft!  A.  The  Locraft  map 
I  got  piecemeal  as  fast  as  he  could  be  delivering  it  to  me 
between  the  time  he  started  in  late  October  and  January 
'  6. 

404  Q.  Do  you  have  an  accurate  figure  as  to  the  time 
which  you  spent  on  this  particular  7.8-acre  tract,  as 

distinguished  from  work  which  you  did  on  the  North  Capi¬ 
tol  Street  tract,  and  also  as  distinguished  from  work  which 
you  did  on  the  tract  at  the  northwest  corner  of  the  American 
University  property?  A.  I  didn’t  differentiate. 

Q.  And  there  is  no  way  for  you  to  state  what  part  is 
directed  to  the  7.8-acre  tract  and  what  part  is  directed  to 
the  other  projects?  A.  No. 


Q.  And  you  have  not  broken  that  down  in  any  testimony 
which  you  have  given  before  the  Court  up  to  this  time?  A. 
I  have  not.  *  •  -  •  •  :*- 

f  '  .  I  .  «  , 

•  •  •  •  •  •  • 

405  Q.  Have  you  determined  the  width  of  the  roadway 
as  distinguished  from  the  sidewalk  on  the  planting 

space?  A.  We  were  thinking  of  it  in  terms  of  the  roadway 
of  approximately  30  feet.  > 

Q.  Under  one  of  your  plans  you  had  made  allowance  for 
parking  on  one  side  of  that  30  foot  roadway?  A.  Right. 

% 

•  *  .  i 

Q.  What  consideration,  if  any,  have  you  given 

406  toward  making  this  proposed  hospital  available  for 
equipment  of  the  Fire  Department  of  the  District 

of  Columbia?  A.  Equipment  of  the  Fire  Department? 

Q.  Yes,  sir.  A.  That  question  has  not  yet  been  raised. 
Q.  It  is  something  which  would  have  to  be  planned  for, 
would  it  not?  A.  Oh,  you  mean  for  fire  trucks  coming  in 
there? 

Q.  Yes,  fire  equipment,  the  kind  that  the  boys  like  to  see 
respond  to  a  fire.  A.  The  roadway  width  which  we  had 
there  is  the  width  of  many  streets  in  Washington.  In  other 
words,  we  have  many  streets  that  are  30  feet,  and  if  the 
trucks  can  go  into  a  regular  street,  they  could  also  go  in 
that  roadway  width. 

Q.  Your  thought  would  be  that  the  only  service  roadway 
for  fire  equipment  would  be  this  30-foot  roadway?  A. 
That’s  right.  ‘  . 

•  •••••'•  * 

410  BY  MR.  E.  F.  COLLADAY:  ' 

Q.  On  the  application  here  marked  Intervenors’ 
No.  5  for  identification,  Mr.  Wilkes  asked  about  an  item 
of  $1,406,000  opposite  the  printed  description,  “Applicant’s 
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estimated  value  of  the  site,  370,260” — that  means  feet? 
A-  Feet. 

Q.  Square  feet,  at  $3.80  a  foot.  There  is  opposite  the 
number  on  that  line  an  asterisk,  is  there  not?  A.  Yes. 

Q.  And  that  asterisk  refers  to  a  footnote  on  the  last 
page  of  the  application,  does  it  not?  A.  It  does. 

Q.  And  that  language  is,  “This  does  not  necessitate  a 
formal  appraisal  as  this  will  be  made  by  or  on  behalf  of 
the  government,”  isn’t  that  so?  A.  That  is  right. 

•  ••*•••• 

BY  MR.  E.  F.  COLLADAY: 

Q.  As  to  fire  apparatus,  I  ask  to  have  put  on  the  black¬ 
board  their  plat  showing  the  existing  roadways  on 

411  the  University  property.  Isn’t  it  a  fact  that  there 
are  existing  roadways  other  than  the  one  that  has 

been  deeded  to  the  hospital  corporation  coming  right  down 
to  and  connecting  with  the  proposed  hospital  site?  A.  There 
are  a  number  of  such  roads,  yes,  sir. 

Q.  Available  for  use  by  the  fire  department?  A.  They 
are. 

«*•••••» 

THORNTON  W.  OWEN 
(Real  Estate  Expert) 

DIRECT  EXAMINATION 
BY  MR.  E.  F.  COLLADAY: 

412  Q.  Subject  to  such  modifications  as  may  be  de¬ 
veloped  by  my  questions  and  your  answers  this  morn¬ 
ing,  do  you  adopt  the  same?  A.  Except  for  one  error  in 
typing;  the  clerk  apparently  misunderstood  me  when  he 
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said  I  appraised  the  property  at  $33,500  an  acre,  or  ap¬ 
proximately  75  cents  per  square  foot.  Actually,  the  figure 
is  $32,500,  or  approximately  75  cents  per  square  foot. 

•  ••••••• 


413  BY  MR.  E.  F.  COLLADAY: 

Q.  You  gave  certain  testimony  as  to  the  reduced  market 
value  of  this  property  as  a  result  of  the  rezoning  to  resi¬ 
dential  40-foot  “A”  restricted.  •  In  round  numbers  how 
much  was  that  reduction?  A.  The  loss  of  value  in  the 
ground  would  be  about  $1,127,500. 

Q.  As  I  understand  you,  that  is,  in  your  opinion,  an 
actual  reduction  in  the  market  value  of  the  University 
campus  as  a  result  of  this  zoning  order  of  January  28, 
1953,  is  that  right?  A.  That  is  correct,  to  a  typical  pur¬ 
chaser.  . 

Q.  Mr.  Wilkes  filed  in  this,  with  the  Zoning  Commission, 
a  memorandum - 

THE  COURT:  What  is  the  page,  Mr.  Colladay? 

MR.  E.  F.  COLLADAY :  A  memorandum  filed  by  him, 
in  which  he  put  a  certain  construction  on  this  witness’ 
testimony. 

BY  MR.  E.  F.  COLLADAY: 

Q.  He  said,  “There  is  no  loss  to  American  University  as 
a  result  of  the  rezoning  in  so  far  as  University  uses  are 
concerned  as  they  have  the  same  rights  under  either 
zoning.” 

414  Does  that  statement  in  Mr.  Wilkes’  memorandum, 
filed  with  the  Zoning  Commission,  cause  you  to  re¬ 
cede  from  your  position  that  there  is  an  actual  reduction  in 
market  value  of  about  a  million  two  hundred  thousand 
dollars?  A.  No,  there  is  an  actual  reduction  in  the  market 
value. 
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415  Q.  Have  you  considered,  at  the  request  of  one  of 
the  counsel  for  the  plaintiffs,  the  question  whether 

the  erection  and  occupancy  of  the  Georgetown  University 
Hospital  has  adversely  affected  the  values  of  residential 
property  in  its  vicinity!  A.  Yes,  sir. 

Q.  What  is  your  opinion?  A.  As  far  as  I  can  find,  it  has 
not  adversely  affected  the  values. 

Q.  You  do  appraising  for  a  number  of  the  largest  finan¬ 
cial  institutions  in  the  city,  do  you  not  ?  A.  I  do. 

THE  COURT:  The  witness  is  well  known  to  everyone. 
•  *•••••• 

416  Q.  Mr.  Owen,  I  would  like  to  ask  you  one  or  two 
questions  in  connection  with  your  examination  as  to 

the  value  of  the  ground  around  Georgetown  Hospital.  What 
property  did  you  examine  to  determine  whether  or  not 
there  was  any  -impairment  in  the  value.  A.  The  general 
level  of  sales  in  the  Burleith  area,  the  area  in  what  is  called 
Foxhall  Village  a  shorf  distance  to  the  west,  and  the  Colony 
Hill  area. 

Q.  How  far  distant  from  Georgetown  Hospital  is  Hoban 
Road?  A.  I  would  say  perhaps  two  to  three  squares. 

Q.  About  half  a  mile?  A.  I  said  two  to  three  squares. 
Q.  Would  you  say  that  would  be  about  half  a  mile?  A. 
About  a  quarter  of  a  mile. 

Q.  Do  you  think  it  is  a  quarter  of  a  mile?  A.  I  would 
think  so. 

•  ••••••• 

417  Q.  What  is  the  distance  between  the  Burleith 
properties  you  examined  and  the  hospital?  A.  The 

Burleigh  begins  immediately  across  the  street,  sir,  on  the 
opposite  side  of  Reservoir  Road  and  extends  northerly  to 
about  T  street. 
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Q.  All  right,  sir.  Are  those  row  houses?  A.  Yes,  sir, 
they  are  row  houses  and  semi-detached  houses. 

Q.  What  is  the  price  of  the  last  sale  in  that  area?  A. 
Well,  they  run  up  as  high  as  $16,500,  sir,  some  of  them. 
They  range  generally  from  that  down  to  around  fifteen, 
fourteen-five,  at  the  present  time. 

Q.  Did  you  examine  any  sales  in  that  area  that  preceded 
the  erection  of  Georgetown  Hospital?  A.  Yes,  at  the  time 
preceding  the  erection  of  the  hospital  they  were  selling 
for  less  in  many  cases. 

Q.  And  real  estate  generally  has  gone  up  in  value 

418  in  this  district?  A.  That’s  typical. 

Q.  Since  the  erection  of  Georgetown  Hospital?  A. 
It  has  gone  up  in  value  over  the  period  of  years,  partially, 
of  course,  due  to  inflation,  partly  due  to  the  neighborhood. 

•  •  •  •  •  '  •  •  • 

.  «  • 

BY  MR.  WILKES: 

Q.  Mr.  Owen,  I  read  from  page  479  of  the  stenographic 
record  before  the  Zoning  Commission. 

•  •  •  •  •  •  •  *  • 

419  Q.  It  is  the  volume  dated  January  16.  The  question 
right  at  the  middle  of  the  page — it’s  line  13  on  the 

copy  which  I  have,  Mr.  Owen:  “So  that,  in  your  opinion, 
the  highest  and  best  use  would  add  up  to  tins,  that  if  it 
were  used  for  institutional  purposes,  it  would  be  worth,  as 
nearly  as  you  can  estimate,  exactly  what  it  would  be  worth 
if  it  were  used  for  apartment  house  purposes,  is  that 
correct?” 

Answer:  “It  would  be  worth  approximately  the  same, 
yes,  sir,  and  an  institution,  to  go  out  and  acquire  that  tract 
of  ground  to  use  it  for  an  institutional  purpose,  would 
have  to  pay  roughly  what  they  would  have  to  pay  for 
apartment  house  ground  in  the  same  area.” 
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That  was  your  testimony,  was  it  not!  A.  Yes,  sir,  but 
that  is  the  question  that  I  attempted  to  explain  a  few 
moments  ago,  sir. 

420  THE  COURT :  You  may  explain  your  answer. 

THE  WITNESS :  The  highest  and  best  use  would 

be  for  development  as  apartments,  as  permitted  under  the 
zoning,  which  is  residential  40-foot  “A”  at  that  time,  ex¬ 
cepting  the  land  across,  along  Massachusetts  Avenue,  which 
was  “A”  restricted.  However,  the  property  could  be  used 
for  institutional  purposes.  The  best  use  would  be  for  de¬ 
velopment  as  apartments,  but  any  type  of  institution  which 
would  be  permitted  under  the  zoning  in  order  to  acquire 
land  of  that  type  would  have  to  pay  a  price  equal  to  that 
which  an  investor  would  pay  for  apartment  house  use, 
whether  it  was  located  either  there  or  anywhere  else  in  the 
city,  in  the  downtown  business  area.  As  you  will  find,  if 
you  will  check  the  records  that  various  institutions  such 
as  homes,  schools,  orphanages,  churches  and  hospitals  have 
had  to  pay  approximately  the  apartment  value  of  the 
ground  in  the  area  in  which  they  wish  to  locate,  and  this 
has  been  the  experience  of  other  hospitals,  such  as  Provi¬ 
dence,  Casualty,  and  George  Washington. 

•  ••••••• 

421  Q.  Do  you  have  an  extra  copy  cf  your  appraisal 
there?  A.  This  is  the  only  copy  I  have,  sir. 

Q.  Will  you  tell  us  by  reading,  if  it  is  written,  just  what 
you  advised  the  insurance  company  would  be  the  value  if 
this  property  were  rezoned  from  “A”  to  “A”  restricted? 
A.  Eliminating  the  buildings,  which  I  carried  as  a  constant 
factor  in  both  appraisals - 

Q.  What  do  you  mean  by  a  constant  factor?  A.  In  other 
words,  I  did  not  change  the  value  of  the  buildings  in  either 
appraisal;  in  other  words,  the  buildings  were  a  constant 
figure  in  each  appraisal 
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422  MB.  E.  F.  COLLADAY:  That  is,  in  each  classi¬ 
fication? 

THE  WITNESS:  In  each  classification.  The  value  of 
the  ground,  if  it  were  all  zoned  residential  “A”  restricted, 
would  have  been  $849,936,  and  the  value  of  the  ground  as 
it  was  zoned  at  the  time  I  made  the  appraisal  would  have 
been  $1,977,456,  resulting  in  a  loss  in  value  of  $1,127,500. 

THE  COURT:  I  would  like  to  ask  you  this,  Mr.  Owen: 
It  isn’t  quite  clear  to  me  just  on  what  basis  you  arrive  at 
the  decrease  in  value.  Do  you  mean  that  if  the  campus  was 
cut  up  for  building  sites,  that  it  would  bring  that  much 
less  under  the  “A”  restricted  zoning  than  under  the  original 
zoning,  is  that  what  you  mean? 

THE  WITNESS:  That  is  correct,  yes,  sir.  In  other 
words,  I  examined  sales  of  property  in  the  general  area. 

THE  COURT:  I  understand,  but  my  question  is  whether 
your  testimony,  whether  your  opinion  as  to  the  diminution, 
or  decrease,  of  value  is  based  upon  a  theoretical  situation 
of  cutting  up  the  campus  for  building  lots. 

THE  WITNESS:  No,  it  is  based  on  the  basis  of  what 
an  individual  investor  would  go  out  about  and  buy  that 
acreage  for  to  develop  for  the  houses,  or  what  he  would 
pay  for  it  if  he  were  going  to  develop  it  as  apartments. 

THE  COURT :  Very  well.  In  other  words,  all  that  you 
mean  is  that  if  the  American  University  decided  to  sell 
all  of  its  campus,  that  it  would  get  that  much  less 

423  money  for  it  than  if  the  zoning  had  not  been  changed. 

THE  WITNESS :  That’s  correct,  yes,  sir,  excluding  the 

buildings,  which  are  a  special-use  proposition. 

* «.  • 

•  ••••••• 

Q.  And  you  did  advise  the  insurance  company  of  these 
two  valuations,  and  the  basis,  as  you  have  reviewed  it  with 
the  Court?  A.  That’s  correct. 
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Q.  Did  you  also  advise  the  American  University  at  the 
same  time?  A.  My  appraisal  was  made  for  the  insurance 
company;  whether  or  not  they  showed  it  to  the  University, 
I  do  not  know. 

*••••••• 

424  (Subject  appraisal  was  marked  Plaintiffs ’ 

Exhibit  No.  33  and  received  in  evidence.) 

•  ••••••• 

426  REDIRECT  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Owen,  you  have  stated  your  opinion  as  to  the  re¬ 
duction  in  market  value  of  the  University  property;  has 
a  corresponding  reduction  taken  place  in  the  borrowing 
value  of  the  property?  A.  Yes,  sir,  it  has. 


427  BY  MR.  ALTMANN: 

•  #*••••• 

Q.  Mr.  Owen,  would  you  recommend  a  loan  of  $750,000 
on  the  American  University  property  under  its  present 
zoning?  A.  I  would  not. 

Q.  You  are  a  member  of  the  loan  board  of  a  financial 
institution?  A.  Yes,  sir. 

Q.  And  you  would  not  recommend  such  a  loan?  A.  The 
margin  would  be  too  narrow. 

*•••••*# 

428  WILLIAM  M.  THROCKMORTON 

(Real  Estate  Expert) 
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DIRECT  EXAMINATION  .  ' 

BY  MR.  E.  F.  COLLADAY: 

•  •  •  •  •  •  •  • 

Q.  Did  you  testify  as  an  expert  witness  on  real  estate 
values  in  the  hearing  before  the  Zoning  Commission  in  this 
matter?  A.  I  did. 

•  ••••••• 

429  Q.  Have  you  read  your  testimony  there?  A.  Yes, 
sir. 

Q.  Do  you  adopt  it  as  if  you  recited  it  over  again  here, 
except  in  certain  particulars  about  which  I  will  ask  you? 
A.  There  is  one  question  that  I  was  asked  on  cross  ex¬ 
amination  which  is  not  correct 
Q.  By  Mr.  Wilkes?  A.  Yes,  sir. 

Q.  Are  you  able  to  point  that  out? 

Q.  Page  500  is  your  cross  examination. 

•  ••••••» 

430  Q.  I  think  you  refer  to  that  first  question  by  Mr. 
Wilkes,  do  you  not?  A.  That’s  correct. 

Q.  Now  you  have  something  to  say  about  that?  A.  Mr. 
Wilkes  asked  me  the  question :  “Mr.  Throckmorton,  do  you 
concur  in  the  statement  which  Mr.  Owen  made?”  I  was 
listening  to,  I  think  the  question  that  he  was  referring  to, 
but  Mr.  Wilkes’  finishing  of  that  question  was  not  what  he 
asked  Mr.  Owen.  I  concur  in  what  Mr.  Owen  said,  I  have 
no  retraction  to  make  on  that,  but  the  finish  of  that  question 
has  a  different  meaning,  or  is  worded  differently  than  what 
Mr.  Wilkes  actually  asked  Mr.  Owen. 

Q.  Does  your  answer  there  make  any  change  in  your 
testimony,  which  was  substantially  that  there  was  a  reduc¬ 
tion  in  value  of  $1,200,000  in  the  market  value  of  the  Univer- 
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sity  campus  land  by  reason  of  the  order  of  the  Zoning 
Commission  changing  the  zoning  from  residential  40-foot 
“A”  to  residential  40-foot  “A”  restricted?  A.  No,  my 
answer  is  still  the  same  as  to  the  loss  in  value  of 

431  the  ground. 

Q.  You  testified  that  there  was  a  loss  in  value  of 
about  $1,200,000?  A.  Yes,  sir. 

Q.  And  is  today?  A.  It  is  today,  yes,  sir. 

Q.  And  you  testify  that  there  is  a  similar  reduction  in 
borrowing  value — the  amount  that  can  be  borrowed  by  the 
University  to  finance  itself?  A.  Definitely  so. 

Q.  Turning  to  the  matter  of  values  around  Georgetown 
University  Hospital,  have  you  considered  the  effect  of  the 
erection  and  occupancy  of  Georgetown  University  Hospital 
upon  properties  in  that  neighborhood?  A.  Yes,  sir,  I  have. 

Q.  Those  subdivisions  over  there  are  Burleith  and  Fox- 
hall  Village  and  Colony  Hill,  are  they  not?  A.  They  are 
the  principal  subdivisions. 

Q.  Have  you  considered  all  three  of  those?  A.  Yes,  sir. 
Q.  In  your  opinion  has  there  been  any  reduction  in 
market  value  of  the  residential  properties  in  those  areas 
by  reason  of  the  erection  and  occupancy  of  the  Georgetown 
University  Hospital?  A.  I  know  of  no  single  instance 

432  where  there  has  been  any  loss  in  value,  depreciation, 
due  to  the  hospital  being  erected  there. 

•  ••••••• 

Q.  In  your  opinion,  apart  from  individual  instances,  has 
there  been  any  reduction  in  market  value?  A.  No. 

Q.  You  wouldn’t  mark  any  of  that  property  down  if  it 
was  offered  to  you  to  sell?  A.  Not  in  the  slightest 

«••••••• 

CROSS  EXAMINATION 


BY  MR.  GASCH: 
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Q.  Mr.  Throckmorton,  how  close  to  Georgetown  Hospital 
is  Colony  Hill?  A.  I  wonld  say  approximately  a  mile. 

Q.  How  close  to  Georgetown  Hospital  is  Bnrleith?  A. 
Some  of  their  houses  in  Bnrleith  are  directly  across  Reser¬ 
voir  Road,  but  Bnrleith  runs  quite  a  distance  north. 

Q.  Directly  across  the  road  from  Georgetown?  A.  Not 
directly — at  an  angle  in  toward  town. 

433  You  would  Say,  then,  east  of  Georgetown  Hospital, 
correct?  A.  North  and  east 
Q.  North  and  east.  Those  are  row  houses,  are  they  not? 
A.  That’«s  correct. 

Q.  Have  you  examined  values  in  those  three  areas  you 
have  mentioned  both  before  and  after  the  erection  of 
Georgetown  Hospital — that  is,  sale  prices?  A.  Would  you 
qualify  that  by  telling  me  what  do  you  mean  by  “examine”? 

Q.  Have  you  checked  into  sale  prices  in  a  comparative 
sense  before  and  since  the  erection  of  Georgetown  Hospital? 
A.  I  am  familiar  with  values,  sir,  yes,  sir,  today;  I  was 
familiar  with  values  there  before  the  hospital  was  erected. 

Q.  My  question,  Mr.  Throckmorton,  is,  have  you  checked 
into  sale  prices  that  have  been  obtained  in  those  three 
areas?  A.  I  have  checked  into  sale  prices,  yes. 

Q.  Suppose  you  give  us  some  instances  in  which  you  have 
checked  into  sale  prices  in  the  Bnrleith  area. 

•  ••••••• 


435  A.  Mr.  Gasch,  I  will  have  to  answer  that  in  a 
general  way.  I  can  produce,  if  the  Court  thinks  it 
is  necessary,  specific  cases  of  appraisals  made  in  that  area, 
but  I  did  not  expect  to  have  to  state  any  specific  cases 
around  Georgetown  here  today.  Now,  if  the  Court  desires, 
I  can  get  that  information  out  of  my  office.  I  know  what  it 


is  in  a  general  way.  I  have  checked  with  other  brokers.  Of 
course,  we  check  legal  records  and  follow  the  sales. 
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BY  MB.  GASCH: 

Q.  Now,  would  the  same  answer  be  true  insofar  as 

436  Colony  Hill  is  concerned?  A.  As  far  as  Colony  Hill 
is  concerned,  I  know  of  sales  that  have  been  made  in 

there,  and  appraisals,  but  I  could  not  at  this  minute  state 
one  specific  case  from  memory. 

•  #••••«« 

Q.  Now,  the  Foxhall  section,  sir,  have  you  checked  any 
values  there  specifically,  or  is  it  general  information  that 
you  have?  A.  General  information.  * 

•  *•*•••  • 

437  Q.  So  you  would  say  that  based  on  your  observa¬ 
tion  generally  of  values  around  Georgetown  Hos¬ 
pital,  the  properties  there  are  bringing  the  same  price  as 
they  brought  before  Georgetown  Hospital  was  established 
there;  is  that  correct?  A.  I  don’t  recollect  the  year  that 
Georgetown  Hospital  was  built. 

Q.  I  believe  it  was  1947,  sir,  about  five  years  ago.  A. 
Well,  the  general  real  estate  market  has  been  on  the  up¬ 
grade  since  about  1946. 

•  ••••••• 

438  Q.  Isn’t  it  a  fact  that  the  question  which  you  re¬ 
ferred  to  just  before  Mr.  Colladay  finished  with 

your  direct  examination  was  a  question  which  I  asked,  and 
an  answer  which  Mr.  Thornton  Owen  gave,  which  you  now 
testify  represents  your  opinion  as  against?  The  first 
question  which  I  asked  you  on  page  500,  which  you  say — 
which  elicited  the  answer  from  you  which  was  not  correct, 
is  that  what  you  mean  to  testify  to?  A.  You  have  asked 
me  too  many  questions  there  at  one  time. 

Q.  All  right,  let’s  straighten  it  out  I  will  read  from 
page  479  of  the  record,  a  question  and  answer  which  I 
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read  to  Mr.  Thornton  Owen  the  other  day,  which  he  con¬ 
curred  in,  and  I  will  read  it  to  you  now,  commencing  at 
line  13. 

*••••••• 

Question  by  Wilkes  of  Owen: 

“So  that,  in  your  opinion,  the  highest  and  best 
use  would  add  up  to  this :  that  if  it  were  used  for 
institutional  purposes,  it  would  be  worth,  as  nearly 
as  you  can  estimate,  exactly  what  it  is  worth  if  it 
were  used  for  apartment  house  purposes  ;  is  that 
correct?” 

.  Answer  by  Mr.  Owen: 

“It  would  be  worth  approximately  the  same, 

439  yes,  sir ;  and  an  institution,  to  go  out  and  acquire 
that  tract  of  ground,  to  use  it  for  an  institutional 

purpose,  would  have  to  pay  roughly  what  they 
would  have  to  pay  for  apartment  house  ground  in 
the  same  area.” 

Now,  you  concur  in  that,  do  you? 

A.  Yes,  sir,  that  is  correct.  That  was  the  difference,  Mr. 
Wilkes,  between  that  question  and  the  way  that  this  one — 

•  ••**••• 

«  «  •  ■  •  •  * 

Q.  I  will  ask  you  to  assume  that  that  is  the  3700  block. 
Have  you  ever  made  a  sale  of  any  property  in  the  3700 
block  of  Reservoir  Road?  A.  Not  to  my  recollection,  no. 
Q.  Have  you  ever  appraised  any  property  in  that 

440  frontage?  A.  That  I  would  have  to  check,  Mr. 
Wilkes,  because  we  do  a  lot  of  appraisal  work,  and  it 

is  impossible  to  keep  all  those  sections,  the  different  streets 
in  mind. 

Q.  Without  checking,  you  could  not  say  yes  or  no;  is 
that  correct?  A.  Not  specifically,  no. 
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441  Q.  Can  you  state  the  closest  sale  that  you  ever 
made  to  this  Georgetown  Hospital  site?  A.  Not 

specifically,  Mr.  Wilkes. 

Q.  Can  you  state  the  closest  appraisal  that  you  have 
ever  made  to  this  site?  A.  I  would  rather  say  to  you  that 
I  can  produce  those  if  the  Court  thinks  it  is  necessary,  to 
the  exact  block  that  they  were  made  in.  But  as  I  stated 
before,  I  mean  it  is  an  impossibility  for  me  to  remember  all 
the  appraisals  that  we  make  over  a  period  of  years. 
«•*••••# 

Q.  When  were  you  notified  that  you  would  be  required 
to  give  this  testimony  in  court,  that  you  are  giving  today? 
A.  As  to  the  date  this  case  was  set? 

Q.  No,  as  to  your  employment.  When  were  you  em¬ 
ployed  to  testify  here?  Several  weeks  ago  or  a  month 
ago  or — ?  A.  Well,  I  think  my  recollection  of  it  is 

442  that  I  am  still  employed,  and  have  been - 

Q.  Since  before  January?  A.  Since  before  Jan¬ 
uary,  yes. 

•  .  •  •  •  •  •  •  • 

REDIRECT  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Wilkes  has  called  your  attention  to  this  question 
and  answer  on  page  479.  You  understood  that  was  a  ques¬ 
tion  addressed  to  Mr.  Owen  and  not  to  you?  A.  Oh,  yes. 

Q.  Notwithstanding  that  question  and  answer,  are  you 
still  of  the  opinion  that  the  American  University  campus, 
as  now  zoned,  residential  forty-foot  “A”  restriction,  is 
$1,200,000,  or  thereabouts,  less  valuable  on  the  market 
than  it  was  before  it  was  so  rezoned?  A.  That  is  exactly 
what  I  testified  to  before  the  Zoning  Commission,  sir. 

***••*•• 
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443  Q.  Mr.  Throckmorton,  are  you  familiar  with  the 
situation  around  the  Suburban  Hospital?  A.  Yes, 

sir. 

Q.  Have  you  built  and  sold  houses  there?  A.  I  have; 
both.  .  ‘  . 

Q.  How  close  to  Suburban  Hospital?  A.  Within  five 
hundred  yards  of  it. 

Q.  Has  the  presence  of  the  hospital  affected  the  sale 
price  you  were  able  to  get  for  those  houses?  A.  Not  in  the 
slightest,  sir. 

THE  COURT:  I  would  like  to  ask  you  this  additional 
question.  Has  it  discouraged  prospective  purchasers  so 
that  you  would  have  fewer  persons  willing  to  buy? 

THE  WITNESS:  I  don’t  think  so,  in  the  slightest  de¬ 
gree,  Your  Honor.  We  had  no  difficulty  in  disposing  of  all 
the  houses  we  built 

•  •  •  •  •  •  .  .  •  • 

Q.  As  a  matter  of  fact,  hasn’t  another  firm  built  and 
sold  houses  right  around  there?  A.  Yes,  the  firm  of  Bowl¬ 
ing  &  Gardiner  built,  I  would  say,  approximately  50  to  75 
houses  almost  directly  across  the  street. 

Q.  What  was  the  price  range  of  your  houses 

444  and  theirs  A.  Well,  our  houses  ran  from  18  to  25 
thousand.  Their  houses,  I  think,  started  about  17 

and  ran  to  about  27,  28  thousand  dollars. 

Q.  As  they  were  selling  them?  A.  Pardon  me? 

Q.  You  mean  the  prices  on  the  market  as  they  went 
forward  with  their  project?  A.  Yes. 

RECROSS  EXAMINATION 

.  BY  MR.  GASCH: 

Q.  How  tall  is  the  Suburban  Hospital? 

•  #  *  -  *  •  # 
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A.  It  is  a  one-story  building. 

Q.  How  many  acres  is  the  site  ?  A.  I  don’t  know  exactly, 
Mr.  Wilkes.  I  would  say  approximately  seyen  or  eight. 

Q.  How  many  beds  in  the  hospital?  A.  That  I  don’t 
know. 

Q.  How  close  is  your  subdivision  that  you  have  been 
selling  houses  in,  to  the  Suburban  Hospital?  A. 

445  I  would  say  it  is  within  five  hundred  yards  of  it. 

Q.  And  the  average  city  block  downtown  is  about 
a  hundred  yards,  isn’t  it,  about  three  hundred  feet? ’A. 
Well,  city  blocks  vary.  I  would  think  the  average  block  is 
further  than  that.  They  run  ten  blocks  to  the  mile,  average 
blocks. 

•  •*•••## 

446  Q.  But  your  two  comparative  valuations  are  based 
upon  vacant  land,  correct?  A.  Well,  I  actually  in 

this  case  set  aside  eight  acres  there  which  was  covered 
by  buildings  in  the  quadrangle. 

Q.  All  right,  all  excepting  the  eight  acres,  you  assumed 
for  purpose  of  comparison,  were  vacant  land?  A.  That 
is  right. 

*•••*•*# 

THE  COURT:  But  this  also  assumes  a  supposititious 
situation,  doesn’t  it,  where  the  University  wants  to  sell  the 
campus ;  otherwise,  would  there  be  any  diminution  of  value? 

THE  WITNESS:  I  don’t  believe  I  quite  understand 
that,  sir. 

THE  COURT :  Well,  that  diminution  in  value  would  only 
occur,  would  it  not,  if  the  University  was  going  to  sell  the 
campus  ? 

THE  WITNESS:  That  is  right,  yes,  sir. 

447  THE  COURT:  But  if  the  University  was  going 
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to  remain  permanently,  would  not  be  affected  by  this 
change  of  appraisal,  would  it? 

THE  WITNESS :  Well,  now,  I  am  not  prepared  to  state, 
Your  Honor,  what  that  ground  would  be  worth  to  the 
University.  That  I  would  have  no  idea  in  the  world,  because 
land  value  is  in  the  use  it  can  be  put  to,  and  the  University 
may - 

THE  COURT:  Well,  there  would  not  be  any  change  in 
value,  would  there,  if  the  University  is  going  to  stay  there 
permanently? 

THE  WITNESS:  Well,  the  value,  if  it  was  zoned  “A,” 
the  ground  value  would  be  much,  much  higher  than  if  it 
were  changed  to  “A”  restricted,  regardless  of  who 
owned  it. 

MR.  E.  F.  COLLADAY:  I  think  Your  Honor  is  over¬ 
looking  the  question  of  borrowing  value,  which  is  very 
important  to  the  University. 

THE  COURT:  Yes,  I  have  that  in  mind. 

MR.  E.  F.  COLLADAY :  We  had  to  borrow  to  stay  alive. 

THE  COURT:  Yes,  I  see. 

•  ••*•••  » 

448  MR.  WILKES:  May  it  please  the  Court,  the 
Methodist  Church,  with  eight  million  dollars, 
shouldn’t  have  much  difficulty  in  borrowing — or  was  it  two 
billion? 

MR.  GASCH:  Two  billion. 

MR.  E.  F.  COLLADAY:  Well,  the  title  to  the  property 
hasn’t  yet  passed  to  the  American  University,  I  mean  to 
the  Methodist  Church. 

L.  CASS  LEIGH 
(Real  Estate  Expert) 

•  •*•*•*# 
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DIRECT  EXAMINATION 
BY  MR.  CROMELIN: 

*••••••• 

451  Q.  Mr.  Leigh,  yon  are  familiar  with  the  time  that 
Georgetown  University  Hospital  was  erected  there 

on  the  south  side  of  Reservoir  Road?  A.  I  was. 

Q.  Has  the  erection  of  that  hospital  on  Reservoir  Road 
served  in  any  measure  whatsoever  to  depreciate  the  values 
of  real  estate  in  either  one  of  the  three  settlements  or  areas, 
Colony  Hill,  Foxhall  Village,  or  Burleith,  in  your  opinion  ? 
A.  In  my  opinion,  no. 

•  ••••••• 

CROSS  EXAMINATION 
BY  MR.  WILKES: 

Q.  Mr.  Leigh,  the  improvements  in  Colony  Hill  are  de¬ 
tached  entirely,  are  they  not?  A.  Yes. 

Q.  And  what  is  the  price  range  in  general?  A.  At  the 
present  time,  Mr.  Wilkes? 

Q.  Yes  sir.  A.  Forty-two-five,  up. 

Q.  And  Colony  Hill  is  west  of  Glover-Archibald  Park¬ 
way,  is  it  not?  A.  Yes,  sir,  it  is. 

452  Q.  And  the  property  known  as  the  site  referred  to 
as  the  site  of  the  Georgetown  Hospital  is  east  of 

that  and  on  the  south  side  of  the  street?  A.  That  is 
correct. 

Q.  If  the  Colony  Hill  houses  of  that  type,  42,000  and 
up,  had  been  built  right  across  the  street  from  the  George¬ 
town  Hospital  when  it  was  built  there,  would  those  houses 
have  been  depreciated  in  value?  A.  Are  you  speaking  of 
particularly  the  frontage  on  Reservoir  Road? 

Q.  The  frontage  directly  on  Reservoir  Road  and  opposite 
and  part  of  the  Archibald  tract.  A.  Well,  I  would  qualify 
that,  sir,  by  saying  the  frontage  would  have  been  affected 
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on  account  of  the  parking  situation  that  exists  on  Reservoir 
Road  at  the  present  time. 

THE  COURT:  No,  would  it  have  been  affected  as  to 
values,  not  as  to  parking? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  WILKES: 

Q.  Now,  Mr.  Leigh,  what  is  the  parking  situation?  You 
have  brought  it  up.  A.  During  daytime,  Reservoir  Road 
from  37th  Street  west,  beyond  the  hospital  and  beyond  the 
Georgetown  Medical  School,  is  somewhat  congested. 

Q.  What  about  the  hours  when  people  are  per- 

453  mitted  to  visit  in  the  wards  of  the  hospital?  Is  the 
congestion  greater  or  less?  A.  I  would  say  it  would 

be  greater. 

«••••••• 

454  Q.  The  3700  block  of  Reservoir  Road  being  a  part 
of  Burleith  on  the  north  side,  is  improved  by  row 

houses,  is  it  not?  A-  Yes,  sir. 

Q.  Foxhall  Road  is  across  the  Foundry  Parkway  and 
west  of  the  site  of  the  dental  school  and  the  hospital,  is  it 
not?  A.  Yes,  sir. 

Q.  And  that  is  row  house  property?  A.  Yes,  sir,  on  the 
south  side  of  Reservoir  Road,  running  from  35th  to  Foxhall 
Road  and  thence  south. 

«••••••• 

455  REDIRECT  EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Mr.  Leigh,  assuming  that  a  hospital  were  built  oppo¬ 
site,  or  rather,  on  the  north  side  of  Foxhall  Road,  or  rather. 
Reservoir  Road,  would  the  fact  that  there  was  a  parking 
area  of  approximately  220  cars  on  a  350-bed  hospital,  as¬ 
suming  that  is  the  size  of  the  bed  capacity  of  the  George- 
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town,  would  that  affect  your  situation  as  to  the  detriment 
to  the  value  of  the  houses  across  the  street?  A.  I  would 
say  that  it  would  be  a  considerable  improvement  over  Res¬ 
ervoir  Road  at  the  present  time. 

Q.  What  is  the  street  that  is  immediately  west  of  Bur- 
leith,  that  runs  north  and  south?  A.  That  would  be  38th 
Street. 

Q.  So  that  the  street  that  you  referred  to  that  the  row 
houses  were  on  was  between  37th  and  38th?  A.  That  is 
right. 

Q.  Now,  isn’t  it  a  fact  that  the  grounds  of  Georgetown 
Hospital  come  right  up  to  that  intersection  of  38th  Street, 
approximately?  A.  On  the  south  side? 

Q.  Yes.  A.  That  is  correct. 

456  Q.  So  that  when  you  are  at  the  extreme  eastern¬ 
most  end  of  Georgetown  University  Hospital,  you 

have  got  Burleith  just  catty-cornered  across  the  street, 
north  and  northeast?  A.  That  is  right,  yes,  sir. 

Q.  Are  there  not  also  semi-detached  houses  in  part  of 
Burleith?  A.  There  are  some  semi-detached  houses. 

Q.  And  you  spoke  about  the  houses  in  the  Colony  Hill 
section  being  $42,500  and  up.  A.  Yes,  sir. 

Q.  How  high  up?  A.  Sixty-seven-five,  I  think  was  the 
last  sale;  between  sixty-five  and  sixty-seven-five. 

Q.  65,000?  A.  Between  sixty-five  and  sixty-seven-five. 

Q.  I  believe  that  you  stated  definitely  that  with  respect 
to  those  three  areas,  the  presence  of  Georgetown  Hospital 
there  had  not  adversely  affected  the  valuation  of  any  of 
them,  in  your  opinion.  A.  It  has  not,  in  my  opinion. 
*#**#••• 

RECROSS  EXAMINATION 
BY  MR.  WILKES: 

Q.  Mr.  Leigh,  the  Georgetown  University  Hospital  sets 
back  about  how  many  feet  from  Reservoir  Road? 

457  A.  Guessing,  sir,  I’d  say  300  feet. 
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*<***#**• 

THE  COURT:  Mr.  Leigh,  as  I  understand  your  testi¬ 
mony,  it  is  your  opinion  that  the  presence  of  the  George¬ 
town  University  Hospital  has  not  adversely  affected  the 
values  of  the  houses  in  Burleith  that  are  practically  across 
from  the  hospital. 

THE  WITNESS:  That  is  correct. 

THE  COURT :  But  you  also  testified,  as  I  understand  it, 
that  if  there  were  detached  houses  on  the  north  side  of 
Reservoir  Road,  houses  being  of  an  expensive  type,  imme¬ 
diately  across  the  street  from  Georgetown  Hospital,  if  such 
houses,  if  there  were  such  houses,  their  value  would  have 
been  impaired  by  the  erection  of  the  Georgetown  Hospital 
on  its  present  site.  Is  that  correct? 

458  THE  WITNESS:  I  would  say  so,  yes. 

THE  COURT:  How  do  you  reconcile  those  two 
answers  ? 

THE  WITNESS:  Well,  they  are  in  totally  different  cat¬ 
egories.  Burleith  is  a  small  row  house  development.  When 
you  get  into  an  expensive  detached  house  development, 
people  want  more  privacy. 

THE  COURT:  You  mean,  in  other  -words,  that  a  less 
expensive  house  is  not  likely  to  have  its  value  impaired 
by  the  presence  of  a  hospital,  but  a  more  expensive  house  is? 

THE  WITNESS:  Not  as  much  so,  sir,  not  as  much  so. 


BY  MR.  WILKES : 

Q.  Would  you  also  say  that  the  percentage  of  loss  would 
not  be  as  great  in  a  row  house  as  it  would  be  in  a  more 
expensive  detached  house?  A.  I  am  inclined  to  say  that 
is  correct. 

THE  COURT :  And  you  say  that  is  due  to  the  fact  that 
the  type  of  people  who  buy  the  more  expensive  detached 
house  want  more  privacy  than  the  people  who  buy  row 
houses  ? 
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THE  WITNESS:  That  is  right. 

THE  COURT:  And  that  affects  the  market  value? 
THE  WITNESS:  It  does. 

THE  COURT:  That  mental  attitude? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Very  well. 

•  *•••••• 

460  FRED  W.  TUEMMLER 

(Planning  Expert) 

DIRECT  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

•  ••••••• 

468  Q.  State  what  you  have  done  to  study  the  case, 
including  your  observation  of  the  proposed  site  of 
the  hospital  and  the  existing  campus  of  the  University  and 
everything  that  a  city  planner  would  study  preliminary  to 
testifying  in  this  case.  A.  Well,  after  conferring  with  Uni¬ 
versity  and  hospital  officials  and  counsel,  I  made  some  other 
preliminary  investigations,  including  a  study  of  the  plans 
of  the  National  Capital  Park  and  Planning  Commission,  its 
comprehensive  plan,  and  I  made  a  field  inspection,  the  first 
time  I  think  on  May  26th.  In  my  own  car,  unaccompanied, 
so  that  I  would  have  an  opportunity  to  see  the  surrounding 
neighborhood  and  the  campus,  I  drove  all  through  the  sur¬ 
rounding  area  and  onto  the  campus,  and  made  some  con¬ 
clusions  with  respect  to  the  impact  of  any  such  develop¬ 
ment  on  the  surrounding  area. 

I  made  another  field  inspection  on  June  2nd,  this  time 
accompanied  by  Mr.  Theodore  T.  McCrosky,  who  is  also 
a  city  planning  consultant,  and  Mr.  Justement,  the  archi¬ 
tect  for  Sibley  Hospital,  accompanied  us.  We  went  through 
the  same  area,  through  the  neighborhood  onto  the  campus, 
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and  afterward  we  conferred  abont  many  of  the  planning 
and  zoning  matters  involved. 

The  views,  particularly  those  of  Mr.  McCrosky,  who  was 
another  planner,  supported  conclusions  that  I  had  reached 
in  my  own  preliminary  investigation. 

•  •  •  •  •  •  •  • 

469  Q.  Have  you  examined  the  various  plats  prepared 
by  Mr.  Justement  for  this  case  in  his  office  and  else¬ 
where!  A.  Yes,  I  have. 

Q.  And  have  you  examined  the  various  plats  which  I 
have  had  at  my  office,  without  my  unrolling  them  and  show¬ 
ing  the  so-called  Goodman  Plan  and  showing  the  actual 
existing  roadways  and  areas  on  the  American  University? 

•  ••••••• 

Q.  In  other  words,  Mr.  Tuemmler,  you  have  gone  very 
thoroughly  into  the  facts  that  I  have  shown  you,  that  Mr. 
Justement  has  shown  you,  and  everybody  else  connected 
with  the  University  and  the  Hospital  have  shown  you? 
A.  Yes,  sir,  I  have. 

•  ••••••• 

470  MR.  E.  F.  COLLADAY :  The  question  is  whether 
he  has  formed  an  opinion  as  to  whether  the  proposed 

placing  of  the  hospital  where  it  is  suggested  on  the  Ameri¬ 
can  University  campus  is  or  is  not  good  zoning. 

THE  WITNESS :  I  have  formed  an  opinion,  yes,  sir. 


Q.  What  is  it?  A.  In  my  opinion,  the  placing  of  the  pro¬ 
posed  Sibley  Hospital  on  the  campus  of  the  American  Uni¬ 
versity  at  the  location  selected  is  in  accordance  with  good 
planning  and  zoning  principles. 

Q.  Is  it  in  accordance  with  the  comprehensive  plan  pre¬ 
pared  by  the  National  Capital  Planning  Commission?  A. 
In  my  opinion,  it  is. 
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*••••••* 


CROSS  EXAMINATION 
BY  MR.  GASCH: 

•  ••••••• 

471  Q.  Do  yon  know  how  the  area  around  American 
University  is  listed  by  them  with  respect  to  density? 
A.  Yes.  It  is  shown  in  a  low  density  category  on  the  com¬ 
prehensive  plan. 

•  ••••••« 

476  THE  COURT:  How  about  a  college  dormitory? 
Would  that  affect  an  area  as  a  low  density  area; 

would  it  make  it  a  high  density  area? 

THE  WITNESS:  Well,  it  would  be  more  closely  asso¬ 
ciated  with  an  apartment  house  area,  Your  Honor. 

THE  COURT :  Is  an  apartment  house  area  a  high 

477  density  area? 

THE  WITNESS:  An  apartment  house  area  may 
be  a  medium  density  area,  too. 

•  •***••* 


BY  MR.  GASCH : 

Q.  Do  you  believe  that  the  campus  area  should  be  other 
than  a  low  density  area?  A.  Yes,  I  believe  it  should  be 
other  than  a  low  density. 

•  ••••••• 

MR.  GASCH :  Do  you  believe  it  should  be  developed  for 
other  than  university  purposes? 

A.  I  believe  its  use  should  be  consistent  -with  those  of  the 
university. 

•  ••••••• 

478  Q.  In  other  words,  you  would  object  as  a  planner 

to  the  construction  of  apartment  houses  on  that 
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tract?  A.  If  the  apartment  houses  were  frankly  apartment 
houses  and  not  college  dormitories,  I  would  say  yes,  I  would 
object  to  it 

•  ••••••• 

480  Q.  Would  you  say  generally  that  you  know  about 
this  treatise  in  six  monographs  that  has  been  written 

by  the  National  Capital  Park  and  Planning  Commission — 
National  Capital  Planning  Commission,  as  it  is  now 
known — and  that  you  would  generally  subscribe  to  its  con¬ 
clusions  ?  A.  Generally  I  subscribe  to  the  conclusions,  yes. 
#••••••• 

CROSS  EXAMINATION 
BY  MR.  WILKES : 

Q.  Mr.  Tuemmler,  I  believe  you  testified,  in  your 

481  judgment  a  hospital  use  on  this  7.8-acre  tract  would 
be  a  proper  use  from  a  zoning  or  from  a  planning 

point  of  view.  A.  That’s  correct 

Q.  And  I  infer  from  a  statement  which  you  made  to  Mr. 
Gasch,  or  in  response  to  a  question,  that  the  use  of  that 
7.8  acres  would  not  be  a  proper  zoning  or  planning  use  if 
it  were  used  for  an  apartment  house?  A.  If  the  apartments 
were  disassociated  from  the  University,  I  would  say  no,  but 
if  they  were  dormitories,  I  think  they  would  be  appropriate. 

•  ••••••• 

Q.  Which  use  would  constitute  a  heavier  use  as  far  as 
traffic  is  concerned,  as  far  as  automobile  traffic  is  con¬ 
cerned — hospital  use  or  apartment  house  use  of  the  same 
bulk?  A.  That  would  depend  upon  a  great  many  factors, 
Mr.  Wilkes.  It  couldn’t  be  answered  in  a  yes  or  no  manner. 

•  •#••••• 


482  THE  WITNESS : 

•  **••••  • 
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483  I  don’t  believe  yon  can  make  an  adequate  compari¬ 
son  of  the  two.  And,  frankly,  I  would  simply  have 

to  conclude  with  this  statement,  that  before  I  would  want 
to  give  anything  more  than  a  guess,  I  would  want  to  exam¬ 
ine  in  the  field  the  two  types  of  use  of  comparable  bulk  and 
size  to  see  what  my  conclusions  would  be. 

•  ••••••• 

Q.  As  to  employees,  which  one  of  these  types  of  occu¬ 
pancy  would  have  a  larger  number!  A.  Well,  I  would 
assume  that  the  hospital  would  have  a  larger  number  of 
employees. 

Q.  Which  would  have  the  largest  number  of  visitors  com¬ 
ing  in  and  out?  A.  That  would  be  guesswork;  I  wouldn’t 
be  able  to  guess  on  that,  Mr.  Wilkes. 

•  ••••••• 

484  Q.  Mr.  Tuemmler,  again  referring  to  these  two 
types  of  buildings  and  uses  within  the  buildings, 

which  of  the  two  would  have  the  greater  amount  of  laundry 
delivery  to  it? 

«••••••• 

THE  COURT:  I  don’t  see  the  relevancy  of  that.  What 
are  you  trying  to  show,  Mr.  Wilkes? 

MR.  WILKIES :  Merely  this,  that  from  a  zoning  point  of 
view  there  is  a  heavier  use,  a  use  that’s  more  allied  to  a 
business  use  in  the  operation  of  a  hospital  than  there  is  in 
the  operation  of  an  apartment  house,  that’s  alL 
THE  COURT :  What  I  have  in  mind  is  this :  What  is  the 
relevancy  of  comparing  a  hospital  with  an  apartment  house 
for  the  purpose  of  this  case?  You  might  as  well  compare 
it  with  a  factory  or  with  anything  else. 

MR.  WILKES:  May  it  please  the  Court,  this  witness 
has  testified  that  he  thinks  the  site  is  proper  for  a  hospital 
but  is  improper  for  apartments.  I  am  just  testing  him - 
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THE  COURT :  No,  what  he  has  testified  was  that 

485  an  apartment  house  is  not  a  proper  use  on  a  univer¬ 
sity  campus  when  a  hospital  is,  which  is  an  entirely 

different  proposition.  In  other  words,  he  wasn’t  refer¬ 
ring — his  answer  did  not  refer  to  zoning,  but  merely  what 
was  a  proper  use  for  a  university  campus.  I  think  nobody 
will  deny  that  building  a  nursing  school  and  a  hospital  is 
a  proper  university  use.  But  that  isn’t  necessarily  deter¬ 
minative  of  zoning.  Because  I  presume  that  the  Zoning 
Commission  could  exclude  some  uses  that  may  be  called 
proper  university  uses. 

•  ••••••• 

486  BY  MR.  WILKES : 

i 

Q.  Mr.  Tuemmler,  in  the  Prince  Georges  regulation  which 
you  drafted  you  do  provide  that  a  hospital  may  go  into  a 
residential  use  only  upon  the  approval  by  the  board  of 
zoning  adjustment,  do  you  not? 

487  MR.  CROMELIN :  If  the  Court  pleases,  I  want  to 
object  to  that  I  don’t  see  what  relevancy  it  has  to 

the  issue  here. 

THE  COURT:  Objection  sustained. 

MR.  WILKES:  Will  Your  Honor  hear  me  on  that? 

THE  COURT:  Yes,  very  briefly. 

MR.  WILKES :  Yes,  I  will  be  brief,  Your  Honor.  This 
witness  is  an  expert  He  says  he  drafted  the  regulations 
in  Prince  Georges  County.  The  regulations  in  Prince 
Georges  County,  we  expect  to  show  by  this  witness,  and  we 
have  him  here,  actually  do  not  permit  in  a  residential  area 
a  hospital- - 

THE  COURT :  I  understand  that  is  what  you  are  trying 
to  show,  and  I  am  going  to  exclude  that,  because  I  don’t 
think  that  is  relevant. 

'•  •  •  •  •  •  • 
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492  DR.  MAURICE  PROTAS 

(Physician) 

•  ••••••• 

DIRECT  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

•  ••••••• 

493  Q.  Yon  are  familiar  with  the  surrounding  condi¬ 
tions  of  all  the  hospitals  in  Washington?  A.  I  am, 

sir. 

494  Q.  Are  you  familiar  with  the  proposal  to  build,  to 
transfer,  transplant,  I  may  say,  Sibley  Hospital  from 

its  present  location  on  North  Capitol  Street  to  the  lower 
comer  of  the  campus  of  the  American  University  next  to 
Spring  Valley?  A.  Yes,  sir,  I  am. 

Q.  Are  you  familiar  with  the  fine  residential  area  of 
Spring  Valley?  A.  I  am,  sir. 

Q.  And  of  Wesley  Heights?  A.  I  am,  sir. 

•  ••••••• 

Q.  Have  you  formed  an  opinion  as  a  physician  practicing 
in  practically  all  the  hospitals  in  the  District  of  Columbia 
whether  the  placing  of  Sibley  Hospital  in  the  proposed  site 
on  the  American  University  campus  would  be  a  desirable 
thing?  A.  I  think  it  would  be. 

•  #•••••• 

Q.  Will  you  please  state,  Dr.  Protas,  from  what 

495  standpoint  you  would  consider  it  desirable  from  the 
point  of  view  of  the  physicians,  the  people,  the 

patients  and  the  nurses,  and  so  forth?  A.  Well,  I  believe 
a  hospital  in  that  neighborhood  affords  a  community  avail- 
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ability  of  a  hospital  which  they  do  not  have  at  the  present 
time.  Secondly,  I  think  that  it  affords  the  doctors  an  oppor¬ 
tunity  to  bring  their  patients  to  a  very  excellent  area.  It 
affords  the  continuation  of  nurses’  training  course  which 
Sibley  Hospital  is  one  of  the  few  remaining  hospitals  in 
the  District  of  Columbia  that  affords  a  nursing  school, 
training  school. 

496  DR.  HURST  R.  ANDERSON 

(President  of  The  American  University) 

DIRECT  EXAMINATION 
BY  MR  E.  F.  COLLADAY: 


«••••••• 

498  Q.  Will  you  state  briefly  your  view  as  to  the  desir¬ 
ability  of  having  Sibley  Hospital  moved  onto  the 
campus  of  the  American  University,  and  why  do  you  think 
so?  A.  I  think  it  is  very  desirable  from  the  point  of  view 
of  the  expansion  program  of  the  University  that  this,  I 
would  call  it  a  teaching  hospital,  be  constructed  on  the 
American  University  campus. 

We  are  in  the  District  of  Columbia  in  desperate  need  of 
additional  nurses.  We  wish  to  help  stabilize  and  build  a 
substantial  collegiate  school  of  nursing  on  the  American 
University  campus.  That  is  the  principal  reason,  I  think. 
It  is  an  educational  reason.  I  think  I  have  stated  it  as 
briefly  as  possible. 

Q.  Have  you  examined — I  am  not  going  to  open  these 
at  this  time,  Your  Honor — have  you  examined  the  Courier 
since  you  became  president  of  the  American  University? 
A.  I  have  looked  over  the  issues. 
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Q.  You  have  seen  the  original  outlines  of  plans — compre¬ 
hensive  plans — for  the  development  of  the  campus,  have 
you?  A.  Yes,  I  have. 

Q.  Are  you  aware  that  there  was  provision  in  the 
first  one  and  the  second  one  for  a  school  of  medicine? 

499  A.  That’s  correct. 

Q.  And  is  a  school  of  medicine  within  the  contem¬ 
plation  of  the  board  of  trustees  at  the  present  time  as  one 
of  the  future  things  to  be  erected  there?  A.  I  think  that  a 
university  board  of  trustees  would  always  conceive  within 
the  realm  of  •  possibility  any  professional  school  which  is 
normally  a  part  of  the  university  structure,  and  a  school 
of  medicine  certainly  is  a  part  of  the  University  structure. 

Q.  As  a  part  of  the  expansion  of  the  University,  only  two 
or  three  or  four  years  ago  a  school  of  law  was  added  to  this 
University,  was  it  not?  A.  That  is  correct 

•  •*••••• 

500  MR.  E.  F.  COLLADAY: 

•  •  #  •  •  •  •  • 

If  Your  Honor  pleases,  I  offer  ten  photographs  including 
the  two  plans  that  have  been  mentioned,  from  the  Courier — 
pictures  of  the  Hurst  Hall  when  it  vras  first  erected,  and 
the  opening  of  Massachusetts  Avenue  past  the  site  of  the 
University,  the  breaking  of  ground  for  the  college  of  his¬ 
tory,  which  has  been  referred  to  as  occupied  by  the  Tele¬ 
phone  Company,  with  a  picture  of  Teddy  Roosevelt  getting 
into  his  carriage  after  laying  the  cornerstone ;  a  picture  of 
the  completed  college  of  history,  the  picture  of  the  present 
women’s  dormitory,  which  was  built  by  the  government  but 
not  completed,  and  we  completed  it ;  and  the  picture  of  the 
original  farm,  the  old  farmhouse  on  it — there  are  dates 
on  these  different  pictures — and  the  picture  of  the  site  of 
the  American  University — perfectly  plain  country;  and 
another  one  of  the  plans. 
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THE  COURT:  They  may  be  admitted.  - 

• .  •  *  #  *  •  • 

501  CROSS  EXAMINATION 
BY  MR.  GASCH: 

•  •  *  *  •  •  •  • 

502  Q.  Do  you  recall  any  occasion  in  which  at  a  meet- 
t  ing  of  the  board  of  trustees,  when  the  question  of  the 
hospital  has  been  discussed,  the  question  of  a  college  of 
medicine  was  discussed?  A.  Well,  we  have  discussed  all 
of  these  possibilities  at  almost  every  meeting  that  we  have 
had  since  I  have  been  here,  Mr.  Gasch. 

Q.  My  question  is  directed  primarily,  Doctor,  to  the  col¬ 
lege  of  medicine  and  surgery.  A.  We  have  discussed  it  in 
our  board  meetings,  yes,  with  all  of  the  rest  of  the  questions 
that  are  related  to  this  enterprise  at  e^erv  meeting  that  we 
have  held  this  year. 

Q.  Has  any  conclusion  been  reached  with  respect  to  the 
establishment  of  a  college  of  medicine  and  surgery?  A.  No 
conclusion  with  respect  to  a  date  set  for  the  establishment 
of  a  college  of  medicine,  that’s  correct,  nor  has  there  been 
any  date  set  on  lots  of  other  things  that  we  are  now  plan¬ 
ning. 

•  •  •'  •  ;  *  •  *  • 

503  Q.  My  question  is,  have  there  been  any  minute 
entries  respecting  the  establishment  of  a  college  of 

medicine  and  surgery?  A.  I  think  not.  Nor  have  there 
been  any  minute  entries  on  a  number  of  other  things  that 
we  are  planning. 

Q.  Would  it  be  fair  to  assume  that  the  consideration  that 
has  been  given  to  the  establishment  of  a  college  of  medicine 
and  surgery  has  been  distinctly  in  the  future?  A.  That’s 
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correct.  But  by  that,  sir,  as  you  plan  an  educational  insti¬ 
tution  and  you  speak  of  distinctly  in  the  future,  you  have  a 
span  of  years  which  is  indefinite  and  an  indeterminate 
period. 

•  •*••••• 

506  Q.  You  have  identified  a  school  of  nursing  on  the 
campus.  How  many  nurses  have  taken  that  course 

within  the  past  two  years  T 

•  #•**••• 

A.  Well,  there  have  been — you  asked  me  to  bring 

507  the  names.  I  have  them  right  here  on  the  seat.  I 
will  be  glad  to  give  them  to  you.  There  are,  I  believe, 

on  that  sheet  between  40  and  60,  depending  upon  the  char¬ 
acter  of  the  course  that  is  taken.  But,  sir,  I  cannot  answer 
your  question  the  way  you  have  asked  it,  because  it  isn’t 
the  course  that  we  are  now  offering  that  we  contemplate 
establishing  in  conjunction  with  Sibley  Hospital.  It  isn’t 
the  same  kind  of  program. 

THE  COURT:  You  are  contemplating  establishing  a 
school  of  nursing,  is  that  it? 

THE  WITNESS:  We  are  contemplating  establishing, 
sir,  a  collegiate  school  of  nursing. 

THE  COURT:  Now  you  haven’t  got  any? 

THE  WITNESS :  Now  we  do  not  have  a  school  of  nurs¬ 
ing.  We  have  a  department,  that  is,  a  division  within  the 
Department  of  Education,  entitled  nursing  education,  which 
takes  the  nurse  at  the  end  of  the  “RN”  period  and  permits 
her  by  supplementing  her  “RN”  experience  with  certain 
academic  courses  to  receive  the  bachelor  of  science  degree. 

THE  COURT :  In  other  words,  there  is  no  basis  of  com¬ 
parison  between  what  you  are  doing  now  and  what  you 
propose  to  do. 

THE  WITNESS:  There  is  no  basis  of  comparison,  ex¬ 
cept  one,  and  that  is  that  we  would  offer  the  bachelor  of 
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science  in  nursing  to — we  are  now  offering  the  bachelor  of 
science  in  nursing,  and  we  would  still  be  offering  it 
508  in  the  new  plan. 

BY  MR.  GASCH: 

Q.  You  say  you  now  offer  a  bachelor  of  science  in  nurs¬ 
ing?  A.  In  nursing  education — nursing  education. 

Q.  Have  you  awarded  that  degree  to  anyone  this  year? 
A.  I  just  handed  out  diplomas  on  Sunday  to  ten  graduates 
of  that  program. 

515  DR.  HURST  R,  ANDERSON 

(Resumed)  : 

CROSS  EXAMINATION 

•  •*•**#* 

517  Q.  What  is  McKinley  Hall  used  for?  A.  McKin¬ 
ley  Hall  is  leased. 

•  ••••••• 

MR.  E.  F.  COLL  AD  AY :  We  will  concede  that  that  build¬ 
ing  has  been  leased  first  to  the  Government  for  many 

518  years,  and  since  then  to  the  Chesapeake  and  Potomac 
Telephone  Company.  And  it  is  my  understanding 

that  the  Chesapeake  and  Potomac  Telephone  Company  con¬ 
duct  some  kind  of  educational  operation  in  that  building. 

THE  COURT:  Whatever  the  operation  is,  it  is  not  a 
University  operation. 

MR.  E.  F.  COLLADAY :  Not  in  and  of  itself,  but  as  the 
president  of  the  University  has  said,  the  money  received 
from  that  is  applied  directly  to  the  educational  purposes  of 
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the  University,  and  always  has  been,  ever  since  it  was  first 
leased  to  the  Government. 

THE  COURT :  Yon  have  the  facts  in  the  record  now  in 
so  far  as  they  may  or  may  not  be  relevant. 

•  •  •  •  m  •  •  • 

519  BY  MR.  GASCH: 

Q.  Is  it  not  a  fact,  sir,  that  some  of  those  temporary 
buildings  which  were  installed  by  American  University  on 
the  campus  were  installed  on  the  express  understanding 
that  they  would  remain  there  only  two  years?  A.  Frankly, 
I  do  not - 

THE  COURT:  Just  a  moment. 

MR.  E.  F.  COLLADAY :  I  object.  I  don’t  know  at  the 
moment  just  what  the  understanding  was,  but  it  was  accord¬ 
ing  to  Government  regulations. 

THE  COURT :  I  thought  you  rose  to  object,  Mr.  Colla- 
day. 

520  MR.  E.  F.  COLLADAY :  I  don’t  think  it  has  any¬ 
thing  to  do  with  the  case. 

THE  COURT :  Objection  sustained. 

* 

MR.  WILKES :  May  it  please  the  Court,  the  intervenors 
would  like  to  reserve  their  rights  in  connection  with  that 
last  ruling,  if  we  may. 

THE  COURT :  You  have  all  your  rights  by  sitting  silent. 
You  don’t  waive  any  rights. 

•  ••••••• 

CROSS  EXAMINATION 
BY  MR.  WILKES: 

*#***•*• 
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521  Q.  Dr.  Anderson,  yon  were  present,  I  believe,  when 
the  matter  of  the  arrangement  with  Sibley  came  to  a 
vote  before  yonr  board  of  directors.  That  vote  prevailed 
by  a  vote  of  11  to  10,  did  it  not?  A.  I  was  not  present. 
That  was  the  meeting  at  which  I  was  elected  president  of 
the  institution,  and  I  was  not  there. 

Q.  Do  you  know  from  the  records  that  the  vote  was  11 
to  10?  A.  The  first  vote  that  was  taken  was  as  you  have 
indicated.  There  were  two  votes. 

•  *  #  •  •  •  •  • 

525  Q.  Have  you  given  any  practical  nursing  training 
under  the  direction  of  your  faculty  during  the  time 
since  you  have  been  president  of  the  University?  A.  Yes. 
We  have  two  kinds  of  nursing  programs.  One  is  a  nursing 
education  program  which  does  not  involve  the  practical 
clinical  experience  at  all.  Second,  we  have  a  psychiatric 
nursing  program  which  involves  a  year  of  clinical  experi¬ 
ence  in  the  St.  Elizabeth’s  Hospital,  and  we  have  a  relation¬ 
ship  with  St.  Elizabeth’s  Hospital  for  the  purpose  of  carry¬ 
ing  out  that  program. 

Q.  How  many  students  did  you  have  last  year  who  were 
taking  that  clinical  training?  A.  The  clinical  training? 

Q.  Yes,  sir — at  St.  Elizabeth’s,  which  you  referred  to. 
A.  19  students — 19  taking  the  clinical  training. 


REDIRECT  EXAMINATION 

MR.  E.  F.  COLLADAY :  One  thing  I  omitted  to  ask  of 
this  witness,  if  it  doesn’t  prolong  too  much,  I  would  like 
to  offer  it  as  part  of  his  examination  in  chief.  I  would  like 
to  have  him  describe  his  experience  when  he  testified  at  the 
Zoning  Commission  hearing  with  reference  to  orderliness 
or  disorderliness  of  the  occasion.  What  is  your  recollection 
of  that,  Doctor? 
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THE  WITNESS :  Well,  for  the  first  two  days  of 
526  the  hearing  there  was  considerable  disturbance  in 
the  room — hissing,  booing,  interfering,  I  would  con¬ 
clude,  with  the  function  of  the  hearing.  I  have  never  wit¬ 
nessed  an  adult  proceeding  which  was  on  the  level  at  which 
this  hearing  was  held. 

•  ••••••• 

528  THE  COURT :  As  a  matter  of  fact,  the  transcript 

records  the  word  “boo”  from  time  to  time,  and  the 
word  “applause”  from  time  to  time. 

•  ••*•••  • 

532  THE  COURT:  My  understanding  of  the  stipula¬ 
tion  will  be  that  the  testimony  given  by  any  witness 

before  the  Commission  shall  have  the  same  force  and  effect 
as  though  it  were  given  under  oath  at  this  trial.  That  does 
not  preclude  anyone  from  asking  any  additional  questions 
of  any  of  such  witnesses. 

•  #•••••• 

533  MR.  CROMELIN :  And,  if  the  Court  please,  while 
Mr.  Colladay  is  pausing  a  moment,  on  yesterday  I 

asked  Mr.  Gasch  if  he  would  stipulate  that  the  vote  of  the 
Commission  was  3  to  2,  and  he  has  informed  me  that  he 
does  so  stipulate. 

MR.  GASCH :  Yes,  sir,  I  stipulate  to  that  effect. 

**•••••• 

535  THE  COURT :  Yes.  But  I  might  say,  Mr.  Gasch, 
a  layman,  of  course,  was  presiding  at  this  hearing 
and  perhaps  that  is  the  reason  there  is  so  much  inadmis¬ 
sible  evidence,  or  evidence  that  isn’t  evidence — statements 
that  were  nothing  but  emotional  outbursts  and  have  no  pro¬ 
bative  value,  such  as  property  owners  saying,  “My  real 
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estate  friends  in  whom  I  have  confidence,  tell  me  I  will  lose 
half  the  valne  of  my  property/ ’  Of  course,  that  is  not 
evidence. 

MR.  GASCH:  Of  course,  Your  Honor,  but  we  stand  on 
the  evidence  that  is  in  the  record,  and  there  is  a  great  deal 
of  evidence  in  the  record. 

THE  COURT :  Very  well.  The  only  evidence  as  to  value 
that  would  be  admissible  in  court  that  is  in  the  record  on 
the  side  of  the  Commission  and  the  petitioners,  is  Mr.  Moh- 
ler’s  testimony.  I  don’t  know  of  any  other  evidence,  and 
I  have  studied  that  record,  and  scrutinized  it  micro-. 
536  scopically.  I  find  no  other  evidence  on  diminution — 
that  is,  evidence  having  probative  value — on  dimi¬ 
nution  of  values,  except  Mr.  Mohler’s  testimony. 

MR.  WILKES :  May  it  please  the  Court,  may  I  suggest 
this  to  Your  Honor :  The  law  is  well  settled,  I  believe,  that 
an  owner,  even  though  he  is  not  a  real  estate  expert,  has 
the  right  to  express  his  opinion  as  to  the  value  of  his 
property. 

«•••••*  • 

THE  COURT:  Perhaps  so,  but  the  probative  value  of 
that  kind  of  evidence  is  very  dubious,  indeed. 

•  ••**•*• 

542  (Subject  excerpt  from  volume  on  the  public  hear¬ 
ing  on  the  Providence  Hospital  site,  is  copied  herein, 
as  follows:) 

543  The  Chairman  directed  the  Secretary  to  read  the 
notice  of  Appeal  #2402,  which  she  read  as  follows: 
“2402.  Appeal  of  the  Providence  Hospital,  Inc. 

for  permission  to  establish  as  a  hospital  a  philan¬ 
thropic  institution,  or  in  the  alternative,  to  estab¬ 
lish  an  educational  institution  on  part  of  parcels 
135/64  and  135/63,  located  within  the  area  bounded 
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by  12th,  Varnum,  Buchanan  Streets,  and  the  north- 
south  line  being  substantially  a  continuation  of 
the  east  line  of  10th  Street,  N.  E.” 

APPEARING  IN  FAVOR : 

Daniel  W.  O’Donohue:  This  is  an  appeal  for  an  excep¬ 
tion  from  the  “A”  Semirestricted  zone  to  permit  the  erec¬ 
tion  of  a  modern  hospital  and  laboratory  for  the  education 
and  training  of  nurses  and  internes.  I  would  like  to  intro¬ 
duce  a  plat  showing  the  property. 

•  #  •  •  *  •  •  • 

Mr.  O’Donohue:  You  will  note  it  contains  fifteen  acres, 
which  we  had  chosen  after  a  search  lasting  over  a  period  of 
three  or  four  years.  The  present  buildings  are  obsolete. 
The  architects  advised  us  the  building  could  not  be  recon¬ 
structed  at  the  present  location  without  a  complete  discon¬ 
tinuance  of  the  hospital.  You  will  notice  that  the  parcel  in 
question  is  a  large,  wrell  located  tract  in  the  midst  of  wrhat 
is  an  institutional  section.  To  the  east  you  have  St.  Josephs 
Seminary;  directly  to  the  w’est  is  the  Catholic  Uni- 
544  versity;  farther  w^est  are  buildings  of  the  Catholic 
sisters.  I  would  like  to  produce  a  plat  showing  the 
various  locations  in  the  city  not  served  by  hospitals  at  the 
present  time,  (presents  plat,  pointing  out  locations  referred 
to).  There  is  no  hospital  serving  the  great  Northeast  sec¬ 
tion,  the  nearest  being  Casualty.  There  is  no  question 
about  the  need  for  hospital  facilities,  particularly  in  this 
section.  It  might  be  asked  what  affect  it  would  have  on  the 
present  location ;  I  think  they  will  not  withdraw  completely, 
but  leave  the  present  location  as  an  out-patient  department. 
As  you  know  they  have  a  tremendous  clinic  for  charity. 
The  basis  of  this  appeal  is  of  course  under  Paragraphs  one 
and  tw’o,  Part  2,  Section  XXIII  of  the  Zoning  Regulations ; 
namely,  we  are  asking,  and  will  show  you  that  Providence 
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is  a  philanthropic  institution,  eleemosynary  in  every  sense 
of  the  term.  Secondly,  it  is  a  school,  part  of  a  university. 
It  might  sound  strange,  hut  it  has  been  maintained  as  a 
school  for  nursing  for  many  years,  it  has  a  right  to  give 
degrees,  has  become  affiliated  with  the  Catholic  University, 
they  attend  class  rooms  and  recently  academics  at  the  hos¬ 
pital.  I  would  like  to  present  for  the  record  the  Charter 
of  Providence  Hospital,  secured  under  an  Act  of  Congress 
approved  April  8,  1864,  (reads  from  Charter).  I  would 
like  to  introduce  as  evidence  my  second  exhibit,  arguing  the 
philanthropic  character  of  the  institution.  It  has  been 
largely  determined  by  another  department  of  the 
545  District  Government  that  this  is  a  philanthropic  in¬ 
stitution.  Providence  is  exempt  from  real  estate 
taxes,  it  has  been  ruled  a  nonprofit  institution.  It  is  a 
charitable  institution  by  reason  of  the  exemption  and  ruling 
by  the  Internal  Revenue.  Providence  is  one  of  the  hospitals 
approved  by  Community  Chest  When  you  come  ,  to  the 
second  grounds  of  the  exemption,  namely  that  Providence 
is  a  school,  training  nurses  leading  to  a  diploma,  Catholic 
University  is  an  inherent  body,  Providence  is  a  school  of 
nursing,  (reads  letter  dated  May  16,  1949).  There  is  one 
further  point  I  believe  I  neglected  to  mention ;  this  hospital, 
this  proposed  hospital  will  be  built  on  land  which  is  now 
exempt,  you  won’t  be  further  increasing  tax  exempt  land. 
APPEARING  IN  FAVOR :  .  . 

John  A.  Riley,  Chairman  of  the  Advisory  Board,  Provi¬ 
dence  Hospital :  I  would  like  to  give  a  little  background  of 
the  reason  the  Advisory  Committee  came  into  being,  what 
was  done  to  alleviate  the  hospital  situation.  Four  years 
ago  last  month  the  Board  was  formed  to  help  them,  certain 
repairs  and  improvements  had  to  be  made  in  the  old  hos¬ 
pital  which  the  District  required  them  to  make.  We  real¬ 
ized  any  money  spent  in  that  building  probably  would  be 
money  down  the  sewer,  it  would  spend  nearly  $150,000  re¬ 
moving  fire  hazards  to  comply  with  the  Building  Code.  We 
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obtained  an  architect  to  see  if  it  would  be  advisable 

546  to  convert  the  building  into  a  new  hospital,  the  report 
was  adverse.  It  could  be  done  but  it  would  seriously 

impair  the  operation.  After  careful  review”,  our  Board 
recommended  a  sister  hospital.  After  several  years  study 
for  a  location  convenient  to  many  people,  we  finally  came 
up  with  the  site  at  12th  and  Vamum  Streets.  We  hope 
some  day  to  have  a  Five  Million  Dollar  hospital.  If  any¬ 
one  doubts  that  Providence  Hospital  is  a  charitable  organi¬ 
zation,  I  have  some  figures  I  wrould  like  to  read,  (reads, 
presenting  for  file).  In  the  year  1948  we  did  $1,649,829 
business,  (reads  figures  applying  to  money  spent  on  im¬ 
provements,  etc.)  The  Sisters  wmrk  twelve  hours  a  day, 
seven  days  a  week,  their  salary  is  based  upon  comparable 
salaries  paid  in  hospitals. 

Mr.  Coe :  That  is  the  number  employed  ? 

Mr.  O’Donohue:  There  are  fifteen  sisters.  They  don’t 
get  overtime,  yet  they  wrork  twelve  hours  a  day,  seven  days 
a  week.  In  addition  to  that,  the  Sisters  live  at  the  hospital, 
the  community  has  to  pay  for  their  support,  they  are  avail¬ 
able  twenty-four  hours  a  day  for  any  emergency.  Many 
of  the  rooms  used  have  to  be  carried  by  the  hospital  if  there 
is  no  money  available,  it  is  solely  and  strictly  charity.  The 
number  of  patients  admitted  last  year  were  11,301,  maybe 
there  are  about  ten  to  twenty  percent  Community  Chest 
patients,  others  fall  far  below.  If  indigents,  recently  Con¬ 
gress  appropriated  a  sum  of  money  to  take  care  of 

547  the  hospitals,  reimbursed  the  hospital  Nine  Dollars 
a  patient ;  figures  show  a  unit  costs  Twelve  Dollars 

a  day,  so  that  there  is  a  loss  on  every  one  of  those  patients. 
•  ###*•*# 

551  Dr.  Caulfield:  Providence  Hospital  carries  prob¬ 

ably  the  biggest  load  in  the  District  of  Columbia, 
our  out-patient  department  far  exceeds  any  in  the  District. 

•  *•*•••• 
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Mr.  0 ’Donohue:  I  feel  there  is  no  question  that  it  is  a 
philanthropic  institution.  On  education,  I  don’t  think  there 
is  any  legal  question  involved.  This  hospital  will  be  built 
as  a  teaching  hospital  just  like  Georgetown  and  George 
Washington,  so  that  in  the  future  Catholic  University  won’t 
be  a  medical  school,  this  will  be  the  teaching  hospital.  It 
will  have  class  rooms  and  all  teaching  facilities. 

•  •••••*  • 

James  Leahy:  The  boundary  line  of  the  property  is  12th, 
10th,  Varnum  to  Buchanan.  I  happen  to  live  in  this  area. 

I  certainly  think  the  erection  of  a  modern  hospital 
552  set  well  back  from  the  street  will  not  adversely  affect 
the  homes.  No  one  is  opposed  to  the  hospital  en¬ 
tirely,  but  they  don’t  like  to  have  to  move  out  of  the  section. 
Mr.  Coe :  There  is  no  indication  you  will  have  to. 

APPEARING  IN  OPPOSITION : 

None. 


555  DR.  JOHN  M.  OREM 
(President  of  Sibley  Memorial  Hospital) 

•  •••«••• 

DIRECT  EXAMINATION 

BY  MR.  CROMELIN: 

v 

556  Q.  Dr.  Orem,  what  nurses’  training  schools  are 
there  in  the  District  of  Columbia  now?  A.  There 

are  at  the  present  time  six  training  schools  in  the  Dis¬ 
trict  of  Columbia — Gallinger,  Freedmen’s,  Garfield, 

557  Georgetown,  Providence,  and  Sibley. 
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Q.  What  nurses’  schools  in  recent  years  in  the 
District  of  Columbia  have  been  abandoned?  A.  George 
Washington,  Emergency,  St.  Elizabeth’s — some  time  back, 
Homeopathic. 

Q.  What  about'  Children’s?  A.  They  had  a  training 
school  that  was  abandoned,  too.  That  was  a  while  back, 
though. 

Q.  What  is  the  situation  with  respect  to  Casualty?  A. 
Casualty  had  a  training  school  that  w^as  also  abandoned. 
I  had  forgotten  that,  but  that  has  been  some  time  ago. 

Q.  What  about  Freedmen’s?  A.  Freedmen’s  has  a  train¬ 
ing  school. 

Q.  Doctor’s?  A.  Doctor ’s  does  not. 

Q.  Never  has  had?  A.  No. 

Q.  What  about  the  United  States  Naval  Hospital?  A.  I 
don’t  think  they  ever  have  had  a  training  school. 

•  *••••»• 

Q.  How  many  nurses  does  Sibley  Hospital  gradu- 
558  ate,  going  back  of  the  years  and  currently?  A.  We 
used  to  have  classes  of  35  to  50.  The  classes  have 
gradually  gotten  smaller.  The  last  graduating  class  -was  17, 
the  past  year. 

Q.  With  respect  to  the  proposed  removal  of  the  training 
school  of  Sibley  Memorial  Hospital,  as  well  as  the  hospital 
itself,  to  the  grounds  of  the  American  University — the 
campus — what  is  in  your  opinion  the  desirability  of  such 
a  change,  first  from  the  standpoint  of  patients,  second  from 
the  standpoint  of  the  nurses’  training,  and  third  from  the 
standpoint  of  the  hospital  ? 

*  f 

•  ****••  * 

THE  WITNESS:  As  far  as  the  advantages,  as  far  as 
the  hospital  is  concerned — when  I  say  hospital,  I  mean  pa¬ 
tients — is  rather  obvious.  Certainly,  the  surroundings 
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there,  the  light  and  air  and  height  of  the  area  is  certainly 
mnch  more  conducive  to  good  health  than  the  present 
location. 

As  far  as  the  training  school  is  concerned,  we  feel  that 
it  is  very  important  the  training  school  be  raised  to  a 
collegiate  level,  nnmber  one.  Number  two,  that  the 
559  surroundings  be  more  attractive.  In  other  words, 
we  have  some  inducement  for  young  women  to  come 
to  our  training  school.  We  feel  that  certainly  these  factors 
could  be  accomplished  by  moving  on  the  campus  of  the 
American  University. 

•  •••#••• 

Q.  From  the  standpoint  of  the  hospital,  what  is  the  de¬ 
sirability  of  such  a  change? 

•  •••#••  • 


A.  Well,  I  think  it  has  been  pointed  out,  our  original 
plans  were  to  rebuild  at  the  present  location,  and  various 
factors  have  arisen  which  make  that  almost  impossible 
now.  One,  any  sort  of  a  building  program  is  very  difficult 
if  operation  has  to  continue,  and  that  form  of  plan  antici¬ 
pated  the  operation  of  the  hospital  while  the  building  pro¬ 
gram  was  in  process. 

•  •••*••* 


560  Q.  Does  the  character  of  the  neighborhood  have 

any  detrimental  effect,  in  your  opinion,  on  your  get¬ 
ting  nurses  and  also  in  patients  selecting  Sibley  Hospital 
as  a  place  for  hospitalization?  A.  We  have  had  students 
sign  up  to  go  into  training,  and  when  their  patients  saw 
the  neighborhood  and  the  surroundings,  they  resigned  from 
their  course — not  from  the  course — just  didn’t  show  up. 

•  •••*•*• 
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THE  COURT :  I  think  it  is  a  matter  of  common  knowl¬ 
edge,  which  will  be  conceded,  and  of  which  the  Court  can 
take  judicial  notice,  that  the  present  location  of  Sibley 
Hospital  is  in  a  neighborhood  that  has  badly  deteriorated 
for  some  years. 

•  ****•*• 

562  BY  MR.  CROMELIN: 

Q.  Doctor,  does  Sibley  Hospital  have  any  ambulance 
service?  A.  No,  sir. 

Q.  Has  it  ever  had?  A.  No,  sir. 

Q.  What  have  you  to  say  with  respect  to  out-patient 
service?  A.  We  have  a  very  small  out-patient  service. 

•  »•••••• 


563  Q.  What  is  the  necessity  for  having  a  hospital 
and  a  nurses’  training  school  adjacent  to  one 
another?  A.  Well,  the  time  element  is  very  important, 
and  also  the  fact  that  when  these  institutions  are  separated, 
the  nurses  do  not  participate  in  the  activity,  college  life, 
of  the  campus,  and  they  rather  feel  apart,  and  it  leads  to 
considerable  student  dissatisfaction. 


Q.  How  do  the  nurses  tie  in  with  the  program  of  the 
hospital  in  the  taking  of  their  studies  and  in  the  active 
practice  of  the  matter  that  they  are  taught  in  the  nurses’ 
training  school?  In  other  words,  what  do  the  student  nurses 
do  in  the  hospital?  A.  The  hospital  acts  as  a,  you  might 
say,  laboratory  for  the  clinical  part  of  their  training. 

Q.  And  the  girls  get  their  practical  experience  in  the 
hospital  itself?  A.  That’s  what  I  mean. 

•  ••••••• 
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564  Q.  Are  there  any  other  hospitals  yon  know  of  that 
have  operated  in  the  black,  any  non-profit  hospital, 

565  in  the  last  several  years,  other  than  Sibley?  A.  No, 
sir,  I  do  not  know  of  any. 

Q.  Has  Sibley?  A.  Yes,  sir. 

Q.  What  amount  of  charitable  work  does  Sibley  do,  and 
for  whom?  A.  Well,  we — I  think  the  figure  for  last  year 
was  about  $37,000  worth  of  charity  for  patients;  if  you 
consider  the  maintenance  of  the  nursing  school  as  charity, 
we  did  about  $70  thousand  put  out  for  that 
THE  COURT :  By  charity  I  would  assume  is  meant  free 
service  to  patients. 

THE  WITNESS:  $37  thousand  was  free  service  to 
patients. 

•  ••••••  • 

Q.  Do  you  offer  discounts  to  members  of  all  clergy — 
preachers,  priests,  rabbis,  irrespective  of  their  religion? 
A.  We  do. 

Q.  And  do  you  in  addition  treat,  free  of  charge,  the  mem¬ 
bers  of  the  Methodist  Home  of  the  District  of  Columbia? 
A.  We  treat  the  Methodist  Home,  the  home  at  Gaithers¬ 
burg,  the  Swartzell  Home — there  are  several  other  small 
homes  I  have  forgotten. 

•  ••••••  • 

Q.  With  respect  to  the  people  who  come  to  Sibley 

566  to  be  patients,  are  there  some,  and  if  so,  approxi¬ 
mately  how  many,  that  come  under  their  own  power, 

so  to  speak?  A.  Except  for  emergency  cases,  of  which 
there  are  not  so  many,  most  of  them  come  under — either 
brought  by  relatives  or  come  themselves. 

•  •#*•••• 

567  THE  COURT :  It  will  be  conceded  that  there  has 
been  a  shortage  of  nurses  in  the  District  of  Columbia 
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for  some  years.  "Will  there  be  any  dispute  over  that? 

MR.  WILKES:  I  don’t  think  so. 

•  ••••••* 

Q.  Did  Sibley  at  one  time  have  an  arrangement  with 
American  University  whereby  certain  courses  were  given 
at  the  campus? 


568  A.  We  had  an  arrangement  whereby  the  basic 
sciences  were  given  by  American  University  and 
later  we  tried  to  develop  a  nurse  training  school,  and  did 
develop  it  to  a  certain  extent,  but  it  had  to  be  abandoned 
because  of  the  transportation  difficulties.  That  is  one  of 
the  chief  reasons. 

•  •  •  •  •  •  •  .  • 


Q.  What  arrangement  do  you  have  now  with  the  Wilson 
Teachers  College  in  that  respect?  A.  We  have  an  arrange¬ 
ment  with  Wilson  Teachers’  College  whereby  the  basic 
sciences  are  taught. 

Q.  What  element  of  time  is  involved  in  transportation 
between  Sibley  Memorial  Hospital  and  Wilson  Teachers’ 
College  in  order  that  the  students  may  get  the  courses 
which  are  available  at  that  particular  college?  A.  It  takes 
about  two  hours. 

Q.  That  is,  an  hour  each  way?  A.  That’s  right. 

«••••••• 

569  Q.  How  far  is  this  proposed  hospital  center,  which 
includes  the  present  Emergency,  Garfield  and  Epis¬ 
copal  Hospitals,  how  far  will  that  new  hospital  be  from 
the  present  location  of  Sibley,  approximately?  A.  I  would 
say  about  a  mile. 
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Q.  How  many  beds  does  it  propose  to  have  in  the  hospital 
center,  in  round  figures?  A.  I  think  twelve  hundred. 
570  Q.  What  have  you  to  say  with  respect  to  Provi¬ 
dence  Hospital — the  new  Providence  Hospital?  How 
many  beds  will  that  be?  A.  350,  I  believe, 

•  •  •••  •'  •  •'''«■•"  * 

Q.  Within  approximately  what  distance  of  Sibley? 

•  •  •  •  •  •  •  • 

A.  Providence  at  its  new  location  will  be  about  three 
miles  from  Sibley  Hospital. 

Q.  How  far  away  from  the  present  site  of  Sibley  is  the 
Homeopathic  Hospital?  A.  It’s  exactly  two  blo&s. 

•  •  •  •  *  #  •  • 

572  Q.  Is  there  any  noise  about  the  hospital  after 
nine  o’clock  at  night — that  is,  from  the  hospital  op¬ 
eration,  in  any  way?  A.  No. 

573  Do  you  have  quiet  zone  ?  A.  It  is  quiet  zoned.  The 
hospital  is  a  very  quiet  place  after  eight-thirty. 

Q.  At  what  hour  of  the  morning  does  your  help  start  to 
come  to  the  hospital — the  earliest  hour  of  any  of  them? 
A.  The  help — it  depends  on  the  category  of  the  help.  The 
kitchen  help,  of  course,  arrives  earliest.  I  think,  as  I  recall 
it,  there  are  three  arrive  in  West  Hall  kitchen  around 
five  o’clock,  and  I  think  about  the  same  time  two  in  the  hos¬ 
pital  kitchen.  They  just  get  the  food  out — get  the  food  out 
of  the  icebox  and  all  that  sort  of  thing.  I  think  there  ajre 
about  five  that  get  there  at  that  time. 

Q.  What  time  do  the  nurses  begin  their  work?  A.  Seven- 
thirty. 

*  *  •  •  •  •  •  • 
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Q.  Did  you  or  any  official  of  the  hospital,  to  your  knowl¬ 
edge — or  any  such  officials,  particularly  including  your¬ 
self — ever  ask  to  appear  before  the  Zoning  Advisory  Coun¬ 
cil  with  respect  to  a  recommendation  which  it  made  in 
connection  with  the  proposed  zoning?  Did  you  ever  hear, 
or  did  anybody  ever  appear  that  you  know  of?  A.  Was 
I  ever  asked  to  appear? 

574  Q.  Yes.  A.  No,  sir,  I  was  not. 

Q.  Do  you  know  of  anyone  who  was  called  upon 
to  give  testimony,  or  consulted  by  the  Zoning  Advisory 
Council  prior  to  its  report  filed  with  the  Zoning  Commis¬ 
sion  ?  A.  Never  heard  of  it. 

Q.  Some  reference  has  been  made,  and  perhaps  inferences 
drawn  in  the  testimony  that  you  refused  to  give  information 
as  to  the  plans  of  the  hospital  and  to  appear  before  the 
citizens’  association.  What  have  you  to  say  with  respect 
to  that?  A.  Mr.  Hal  Cummings  asked  me  to  appear  be¬ 
fore — I  have  forgotten  the  date,  the  dates — but  appear 
before  the  citizens  association,  as  he  was  the  president  of 
the  association  at  that  time,  and  would  like  a  discussion  of 
the  hospital — proposed  hospital — plans  on  American  Uni¬ 
versity.  And  I  would  have  been  very  happy  to  have  ap¬ 
peared,  but  we  had  not  completed  our  negotiations  with  the 
American  University  at  that  time  and  I  had  no  definite 
plans.  Plans  that  were  originally  proposed  by  us  were 
entirely  different  from  those  ultimately  decided  upon  by 
the  University,  and  I  didn’t  feel  at  liberty  to - 

THE  COURT :  Will  you  keep  your  voice  up,  Doctor. 

THE  WITNESS :  I  am  sorry,  sir.  I  didn’t  feel  at  liberty 
to  discuss  plans  that  were  in  the  process  of  being  negotiated, 
so  I  did  not  appear  before  the  association. 

575  BY  MR.  CROMELIN : 

Q.  You  did  discuss  with  Mr.  Cummings  what  your 
then  known  plans  were,  did  you  not  ?  A.  I  discussed  them 
with  him,  yes,  sir. 
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•  *  #  •  •  •  •  • 

583  Q.  When  were  those  buildings  built,  approxi¬ 
mately,  Doctor? 

•  ••••••• 

THE  COURT:  No,  just  approximately.  I  don’t  want 
to  stop  for  exact  figures.  Approximately  how  old  is  the 
building? 

THE  WITNESS:  Well,  50  years  old,  one.  The  main 
building  is  slightly  older  than  that.  The  annex  was  built 
in  ’26. 

•  •••«••• 

584  Q.  What  efforts,  Doctor,  and  over  what  period  of 
time  have  you  made  to  secure  the  benefit  of  a  contri¬ 
bution  through  Congressional  legislation  which  would  en¬ 
able  Sibley  to  secure  the  erection  of  a  new  hospital — over 
what  period  of  years?  A.  Since  1944  Mr.  Cromelin  and  I 
have  attended  hearings — Congressional  hearings  and  vari¬ 
ous  other  meetings — in  reference  to  possible  legislative 
help — Congressional  help — for  the  hospital. 

Q.  You  know  what  we  mean  by  terming  a  hos- 

585  pital  a  neighborhood  hospital?  A.  Yes,  sir. 

Q.  Does  Sibley  come  within  that  classification,  in 
your  opinion?  A.  No,  sir. 

Q.  Why  not?  A.  Our  patients  come  from  all  areas. 

Q.  Of  the  District  of  Columbia?  A.  And  in  Maryland 
and  Virginia. 

Q.  If  the  proposed  plans  of  the  inclusion  of  Sibley  Me¬ 
morial  Hospital  on  the  campus  of  the  American  University 
are  permitted  to  go  forward,  what  is  your  plan  with  respect 
to  the  Lucy  Webb  Hayes  School  of  Nursing  ultimately  be¬ 
coming  a  part  of  the  American  University? 

MR.  WILKES :  I  object  to  that. 
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>  THE  COURT :  Objection  overruled.  .  • 

* .  •  •  •  •  •  •  • 

A.  Well,  it  is  my  idea  that,  and  also  that  of  our  board  of 
directors,  that  the  school  would  ultimately  become  an 
integral  part  of  the  University,  such  as  the  law  school  has 
become  part  of  the  University. 

Q.  By  that  you  mean  the  Washington  College  of 

586  Law?  A.  Washington  College  of  Law. 

•  ••••••• 

•  Q.  And  both  are  Methodist  institutions,  is  that  correct? 
A.  That’s  correct. 

Q.  Under  the  arrangement,  the  understanding  that  your 
board  of  trustees  has  had  with  the  board  of  trustees  in  the 
American  University,  is  this  land,  which  has  been  set  aside 
and  rezoned,  including  the  whole  campus,  is  that  land  to 
be  conveyed  to  Sibley  at  any  cost,  and  if  so,  how  much? 

•  ••••••• 

MR.  CROMELIN :  There  is  no  payment  to  be  made  by 
the  Hospital,  it  is  a  pure  gift. 

THE  COURT:  That  is  what  I  understood;  that  is  cor¬ 
rect,  isn’t  it? 

THE  WITNESS :  That’s  correct. 

#  *  •  •  •  •  •  • 

587  BY  MR.  E.  F.  COLLADAY: 

Q.  Dr.  Orem,  is  it  a  fact  that  you  in  behalf  of 
Sibley  Hospital  met  with  the  committee  on  buildings  and 
grounds  of  American  University  repeatedly  in  considera¬ 
tion  of  this  question  as  to  whether  the  Sibley  Hospital 
should  move  to  the  campus  of  the  American  University? 
A.  That  is  correct,  Mr.  Colladay: 
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Q.  The  first  of  those  meetings  was  March  20,  1952,  was 
it  not?  A.  That  is  correct. 

Q.  The  fourth  one  was  September  11,  1952,  was  it  not? 
A.  I  believe  that’s  true. 

Q.  And  in  that  latter  meeting  were  not  five  different 
sites  on  the  campus  of  the  American  University  studied? 
A.  That’s  correct. 


•  ••••••• 

590  Q.  Is  one  of  the  reasons  that  you  wish  to  withdraw 
from  the  present  site  to  the  new  site  on  the  American 

University  campus  that  you  will  be  able  better  to  serve 
those  in  the  relatively  high  income  brackets?  A.  No,  sir, 
that  is  not  one  of  the  reasons. 

Q.  Do  you  feel  that  one  of  the  purposes  of  the  hospital, 
particularly  one  conducted  by  a  great  church,  is  to  serve 
those  who  are  less  able  to  take  care  of  themselves? 

A.  I  certainly  do. 

•  ••••••• 

591  CROSS  EXAMINATION 
BY  MR.  WILKES: 

•  ••••••• 

594  Q.  Ambulance  service — you  have  none  of  your  own 

there  at  the  hospital,  is  that  correct? 

•  ••••••• 

A.  No,  sir,  we  do  not  have  any. 

i 
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THE  COURT:  Could  you  state  on  the  average  about 
how  many  times  of  day  an  ambulance  would  drive  up  to 
the  Sibley  Hospital,  roughly  t 
THE  WITNESS :  I  would  think  ten  times  a  day  would 
average.  I  doubt  if  it  would  be  that  many. 

«*•••••• 

595  BY  MR.  WILKES: 

Q.  Dr.  Orem,  do  you  have  an  emergency  room  in 
the  sense  that  they  have  one  at  the  Emergency  Hospital  and 
in  some  other  hospitals?  A.  Yes,  sir. 

•  ••••••• 

598  Q.  I  am  talking  about  the  whole  hospital  operation. 
A.  It  is  a  24-hour-a-dav  business. 

Q.  And  you  have  three  shifts  then,  do  you?  A.  No.  The 
main  shift  is  between  8  and  4  for  the  residents,  and  then 
it  would  be  a  lighter  shift  that  would  carry  on  for  the  other 
period,  because  the  bulk  of  the  work,  for  instance,  in  the 
operating  room,  is  between  those  hours  of  8  and  4. 

•  ••*•••• 

599  Q.  How  many  do  you  have  on  your  payroll,  yes, 
sir.  A.  It  was  either  373  or  378,  I  have  forgotton 

which.  It  varies  between  370  and  380. 

Q.  And  that  excludes,  of  course,  the  doctors  and  the 
special  nurses,  does  it  not?  A.  It  doesn’t  exclude — if  you 
call  residents  and  interns  doctors,  which  they  are,  it  does 
not  exclude  them;  it  does  exclude  special  nurses. 

Q.  And  it  also  would  exclude,  of  necessity,  doctors  other 
than  the  ones  who  were  actually  on  your  staff  there?  A. 
The  doctors  on  the  staff  are  not  on  our  payroll. 

Q.  It  would  include  interns  but  exclude  all  other  doc¬ 
tors — correct?  A.  Interns  and  residents. 


429 


THE  COUBT:  Doctor,  is  it  possible  to  estimate  abont 
how  many  doctors  would  come  and  go  to  and  from  the 
hospital  in  the  course  of  an  average  24-hour  period? 

600  THE  WITNESS :  It  would  be  a  very  simple  thing. 

THE  COUBT:  I  mean  roughly. 

THE  WITNESS :  It  would  depend  entirely  on  the  census 
of  the  hospital — daily  census.  Boughly,  you  could  figure 
a  visit  a  day  from  the  census. 

THE  COUBT :  The  same  doctor,  though,  might  visit  more 
than  one  patient. 

THE  WITNESS:  Oh,  yes,  but  I  mean  that  would  be 
the  maximum  that  you  could  get.  If,  for  instance,  every 
patient  had  a  different  doctor,  that  would  be  the  most  that 
could  come,  but  one  doctor  may  have  25  patients. 

THE  COUBT :  Is  it  possible  for  you  to  estimate  a  rough 
average  of  the  number  of  doctors  that  would  come  and  go 
during  a  typical  24-hour  period,  or  am  I  asking  the  im¬ 
possible? 

THE  WITNESS:  No.  I  would  think  40  or  50  would 
be  a  close  average. 

•  •  •  •  •  •  •  *  • 

601  Q.  What  would  be  the  average  number  of  visitors 
who  would  come  when  your  hospital  was  filled  to 

capacity?  A.  That  I  couldn’t  answer. 

Q.  Would  that  be  an  average  of  several  a  day,  or  more 
or  less  according  to  your  best  judgment?  A.  I  would 
think  it  would  average  probably  one  or  two  a  day.  Some 
patients  don’t  have  any  visitors,  some  patients  have  many, 
but  I  think  it  would  average  one  or  two  a  day.  That  is 
purely  an  estimate.  I  have  no  figures  available  on  that. 

Q.  Would  you  contemplate  that  there  would  be  some 
restriction  on  receiving  visitors  if  you  went  out  to  the 
new  hospital  site  of  the  American  University?  A.  What 
do  you  mean  by  that?  Do  you  mean  if  we  had  had  some 
special  regulations  out  there  for  visitors? 


Q.  Would  you  have  some  special  regulations  that  do 
not  presently  apply  to  your  present  location  at  North 

602  Capitol  Street?  A.  No,  sir,  we  would  not. 

Q.  And  your  restrictions  are  those  which  involve 
having  certain  visiting  hours,  are  they  not?  A.  That’s 
correct. 

THE  COURT :  You  also,  I  suppose,  have  certain  patients 
on  the  critical  list  that  are  allowed  no  visitors. 

THE  WITNESS :  That  can’t  see  visitors  at  all,  yes,  sir. 

#•••*••• 

603  Q.  Do  you  know  during  this  past  semester  how 
many  of  those  students  left  daily  to  go  from  North 

Capitol  Street  out  to  American  University  to  attend  school? 
A.  We  have  no  affiliation  with  American  University  now. 
There  are  some  students,  graduate  nurses,  that  are  taking 
classes  at  American  University,  but  none  of  the  girls  of 
the  training  school  go  there. 

»#**•••• 


604  REDIRECT  EXAMINATION 
BY  MR.  CROMELIN: 


•  •  •  •  •  •  •  • 

605  Q.  You  were  asked,  Doctor,  about  ambulances,  and 
you  stated  that  there  were  approximately  ten  visits  of 
ambulances  there  at  the  hospital  daily.  Those  you  are  re¬ 
ferring  to,  are  they  emergency  ambulances  involving  noise, 
or  are  they  private  ambulances?  A.  Mostly  private.  In¬ 
cidentally,  emergency  ambulances  when  they  come  into  a 
hospital  area,  cut  off  their  sirens,  they  come  in  very  quietly. 
I  don’t  recall  any  of  them  making  any  noise. 
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Q.  And  Sibley  and  Providence  and  Georgetown  are  in 
a  class  that  are  not  generally  referred  to  the  same  as 
Casualty  and  Emergency,  which  have  emergency  service, 
isn’t  that  correct?  A.  That’s  correct. 

608  (Plaintiffs’  Exhibit  No.  61  is  as  follows:) 

“The  American  University,  Washington,  D.  C. 
“Excerpt  from  the  Minutes  of  a  Meeting  of  the 

Board  of  Trustees  of  the  American  University 
Held  at  Battelle  Memorial  Hall  on  Saturday,  June 
13,  1953: 

“Mr.  Edward  F.  Colladay  offered  the  following 
resolution  and  moved  its  adoption.  The  motion 
was  seconded  by  Mr.  John  L.  Laskey  and  unani¬ 
mously  passed. 

609  The  Chairman  declared  the  resolution  adopted: 
“RESOLVED  by  the  Board  of  Trustees  of 
the  American  University  this  13th  day  of 
June,  1953,  that  any  available  and  appropriate 
site  on  the  campus  of  the  University  not  now 
occupied  by  existing  buildings  may  be  sub¬ 
stituted  for  the  site  heretofore  conveyed  by 
the  University  to  Lucy  Webb  Hayes  National 
Training  School  for  Deaconesses  and  Mission¬ 
aries  and  if  this  should  be  acceptable  to  the 
United  States  District  Court  for  the  District 

of  Columbia  and  to  the  parties  in  the  pending 
law  suit,  Civil  Action  No.  931-53,  in  settlement 
of  the  same,  the  proper  officers  of  the  Univer¬ 
sity  are  hereby  authorized  to  select  such  site 
not  exceeding  8  acres  in  area  plus  appropriate 
:  right  of  way  from  the  Hospital  site  to  any  of 

the  streets  bounding  said  campus;  provided 
that  any  such  settlement  shall  include  the  res- 
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*  toration  of  the  zoning  of  the  University  cam¬ 
pus  to  Residential  40’  “A”  Area  as  it  was 
before  the  Order  of  the  Zoning  Commission 
of  the  District  of  Columbia  dated  January  28, 

1953. 

“I  hereby  certify  that  the  foregoing  is  a  true 
copy  of  part  of  the  minutes  of  the  annual  meeting 
of  the  Board  of  Trustees  of  the  American  Uni- 

610  versity  held  on  the  University  campus  in  Bat- 
telle  Memorial  Library  June  13,  1953;  witness 

my  official  signature  and  the  seal  of  the  American 
University  this  13th  day  of  June,  1953. 

“/s/Ralph  D.  Smith,  Secretary  of  the  Board 
of  Trustees  of  the  American  University. 

“Seal  of  the  American  University.” 

(End  of  Exhibit  No.  61) 

•  ••••••• 

611  MR.  GASCH:  If  Your  Honor  please,  at  this  time 

612  I  should  like  to  address  to  Your  Honor’s  considera¬ 
tion  a  motion  for  finding  on  behalf  of  the  defendants. 

•  ••••••• 

THE  COURT :  I  have  read  the  memoranda. 

•  ••••••• 

MR.  GASCH  *  *  *  I  will  stand  on  the  memoranda  as  sub¬ 
mitted  in  this  case,  and  the  cases  cited  therein. 

MR.  WILKES:  May  we  be  in  the  same  position,  Your 
Honor! 

THE  COURT:  Yes. 

I  am  going  to  deny  the  motion. 

«••••••• 
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613  EARL  S.  DRAPER  '  •  * 

(Planning  Expert) 

•  •  •  •  t  #  *  » 

»  .  '  t  • 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

•  •  •  •  •  •  •  . ,  • 

614  Q.  In  your  own  way,  just  tell  the  Court,  if  yon 
will,  what  consideration  you  have  given  in  addition 

to  those  considerations  yon  expressed  before  the  Zoning 
Commission. 

•  •  •  •  •  •  ,  •  -  • 

615  THE  WITNESS:  I  think  this  brings  into  focus 
broader  issues  in  connection  with  the  change  of  zoning 
than  merely  the  question  of  the  use  of  the  site  proposed 
for  a  hospital,  and  I  refer  to  the  fact  that  under  the  former 
zoning  “A”  that  there  were  potentially  possible  in  the  use 
of  this  land,  if  the  University  were  ever  to  wish  to  use  it 
for  other  purposes  under  “A”  zoning,  such  possibilities 

as  apartment  houses  with  a  height  of  up  to  90  feet, 

616  rooming  and  boarding  houses,  even  parking  garages 
subject  to  the  approval  of  B  Z  A,  as  well  as  hospitals. 

And  therefore,  it  seems  to  me  that  the  potentials  of  this 
sort  should  be  examined  in  relation  to  the  comprehensive 
plan. 

I  believe  that  the  zoning  order  of  January  28,  *53,  by 
the  Zoning  Commission,  affirmed  by  resolution  an  admin¬ 
istrative  policy  that  a  school  or  University  existing  prior 
to  1938  could  expand  its  normal  operations  through  build¬ 
ings  without  approval  of  the  Board  of  Zoning  Adjustment 
So  that  under  "A”  restricted,  it  would  be  possible  for  the 
University  to  do  things  that  were  necessary  in  the  growth. 


/■ 
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And  I  have  considered  this  question  of  rezoning  to  “A” 
restricted  in  the  light  of  the  effects  of  what  could  be  done 
under  “A”  in  relation  to  the  comprehensive  plan. 

THE  COURT :  Isn’t  it  a  fact  that  the  immediate  motive 
and  the  immediate  occasion  for  the  rezoning  was  to  pre¬ 
vent  the  hospital  from  going  on  this  site  and  not  because 
at  some  future  time  somebody  might  get  the  notion  of 
putting  an  apartment  house  there? 

MR.  GASCH:  Your  Honor,  may  I  make  the  observa¬ 
tion  that  the  motives  of  the  Zoning  Commission  are  not 
appropriate  for  inquiry  in  this  court — the  motives  of  the 
Zoning  Commission  are  not  an  appropriate  source  of 
inquiry? 

THE  COURT:  Are  you  objecting  to  the  Court’s  ques¬ 
tion?  If  you  are,  I  overrule  the  objection. 

•  ••••••• 

617  THE  WITNESS :  Of  course,  the  immediate  ques¬ 

tion  involved  was  the  hospital,  but  in  connection 
with  the  comprehensive  plan  and  the  reports — 

THE  COURT:  I  think  my  question  is  capable  of  a  yes 
or  no  answer,  and  then  you  can  add  your  explanation. 

THE  WITNESS:  Thank  you,  sir — yes. 

THE  COURT:  Very  well. 

THE  WITNESS:  May  I  add,  sir,  that  I  think,  at  least 
in  part  in  arriving  at  my  conclusion  I  gave  consideration 
to  the  statement  as  a  part  of  this  report  which  I  believe 
is  on  the  record,  ‘"Washington,  Present  and  Future,”  on 
page  18,  and  very  briefly,  some  of  the  sentences  there  that 
I  may  touch  on,  sir — 


•  ••••••• 

618  BY  MR.  WILKES: 

Q.  Mr.  Draper,  entirely  independent  of  anyone 
else’s  opinion,  will  you  tell  what  reasons  you  have  for 
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concluding  tliat  the  rezoning  is  appropriate  under  the  com¬ 
prehensive  plant  A.  I  think,  as  is  pretty  well  known  in 
planning  circles,  the  present  zoning  of  the  District  of 
Columbia  includes  a  great  deal  more  land  for  high  density 
residential  use  apartments,  sometimes  expressed  as  4  times 
the  amount  of  land,  as  is  now  in  use,  and  that  poses  a 
question  on  zoning  changes  and  use  of  land  that 
619  would  warrant  an  expert  in  the  planning  field  in  at¬ 
tempting  to  see  how  the  density  could  be  lowered. 
And  may  I  mention  that  the  course  of  events  since  1926, 
when  land  in  that  area  was  rezoned  from  “A”  to  “A”  re¬ 
stricted,  and  in  1936  when  land  adjacent  to  the  American 
University  was  rezoned  from  “A”  to  restricted,  would  bear 
out  that  that  has  been  the  thinking  in  connection  with  areas 
in  the  outskirts  originally  zoned  for  high  density,  which 
experience  shows,  are  not  necessary  and  contribute  to 
many  of  the  problems  which  are  bothering  in  the  light 
of  traffic  and  other  conditions  at  the  present  time.  ,,, 

♦  i 

-  t  ,  ..  » 

In  my  opinion,  whenever  an  opportunity  to  review  a 
situation  comes  up,  where  it  is  possible  to  consider  a  zon¬ 
ing  change,  without  harm  to  the  occupants  of  the  land, 
which  would  reduce  the  population  density,  it  is  desirable 
from  the  standpoint  of  the  growth  of  the  area. 

BY  MB.  WILKES:  ~ 

Q.  Mr.  Draper,  is  it  a  fact  that  in  zoning  it  is  inherently 
necessary  to  have  lines  demarking  one  zoning  area  from 
another?  Au  It  is,  sir. 

619-a  THE  COTJBT :  The  Court  will  take  judicial  notice 
c  .of  that.  Cases  so  hold.  .  You  have  to  have  an  ar¬ 
bitrary  line  somewhere. 

BY  MB.  WILKES: 
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Q.  In  your  judgment  is  Nebraska  Avenue,  or  is  it  not, 
an  appropriate  dividing  line  between  “A”  and  “A”  re¬ 
stricted,  and  I  ask  you  that,  involving  your  opinion  as  an 
expert.  A.  Sir,  I  think  that  Nebraska  Avenue  is  an  ap¬ 
propriate  dividing  line. 

•  ••••••• 

620  Q.  (By  Mr.  Wilkes)  In  relation  to  the  Compre- 

621  hensive  Plan,  there  has  been  referred  to  by  the  other 
side  in  this  case  a  plat  entitled  “District  of  Columbia 

Comprehensive  Plan.”  Have  you  consulted  that  plan?  A. 
I  have,  sir. 

Q.  With  that  before  you,  will  you  state  your  opinion 
as  to  the  validity  of  the  Comprehensive  Plan  insofar  as 
it  applies  to  the  American  University  tract? 

A.  Well,  the  Comprehensive  Plan,  sir,  shows  the  Ameri¬ 
can  University  tract  as  in  semi-public  use,  and  the  area 
around  it  in  low  density  residential  use. 

Q.  Now,  what  do  you  mean  by  these  density  uses?  A. 
Low  density  is  usually  considered  as  ten  to  twenty  persons 
per  acre,  and  higher  degrees  of  density  above  that. 

Q.  Now,  does  this  Comprehensive  Plan  indicate  that  the 
American  University  tract  should  be  improved  by  apart¬ 
ment  house  dwellings  or  anything  else  involving  that  type 
of  density?  A.  The  Comprehensive  Plan  shows  it  as  semi¬ 
public  use. 

Q.  And  you  have  examined  the  comprehensive  plan  of  the 
property  bounding  this  tract,  have  you  not?  A.  I  have, 
sir. 

Q.  And  what  does  that  indicate?  A.  That  shows  low 
density  on  the  west  side  of  Nebraska  Avenue. 

Q.  Now,  what  opinion  do  you  form  from  the  in- 

622  dication  of  low  density  uses  West  of  Nebraska 
Avenue  on  the  one  hand,  and  on  the  other  hand  semi- 
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public  use  of  the  American  University  tract?  A-  I  reach 
the  conclusion  that  if  that  were  not  used  for  University 
purposes,  that  it  would  be  desirable  to  have  it  conform  to 
the  type  of  residential  development  proposed  as  low  den¬ 
sity  along  the  sides  to  the  west  and  to  the  south. 

•  •  •  •  •  •  •  •  * 

Q.  Now,  Mr.  Draper,  in  your  opinion  is  that  a  sound 
conclusion  for  the  Comprehensive  Plan  to  arrive  at?  A. 
It  is  in  my  opinion,  sir. 

Q.  Have  you  given  any  consideration  to  the  matter  of 
the  advisability  of  preventing  density  of  population  in  this 
general  area  in  the  light  of  past  and  reasonably  to  be  con¬ 
templated  population  trends  of  the  District  of  Columbia? 
A.  I  have,  sir. 

Q.  What  are  your  conclusions  in  that  respect?  A.  Well, 
I  know  as  a  matter  of  record  that  the  changes  that  have 
taken  place  in  the  past  seven  years  have  been  to  reduce  the 
density  of  population  in  that  area. 

623  I  know  that  the  proposed  1980  population  density 
map  which  is  a  part  of  this  comprehensive  plan 

shows  the  entire  area  south  of  Massachusetts  Avenue  and 
west  of  Arizona  Avenue,  including  both  sides  of  Nebraska, 
in  the  population  density  group  of  10  to  20  persons  per 
acre,  that  being  the  average. 

Q.  Is  that  a  high  or  low  density?  A.  That  is  low 
density. 

•  ••••••• 

624  THE  COURT:  Will  not  both  sides  concede  that 
the  traffic  on  that  portion  of  Massachusetts  Avenue 

has  increased  considerably? 

MR.  E.  F.  COLLADAY:  It  has  increased  everywhere. 

«•••  •••• 
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BY  MR.  WILKES. 

Q.  In  connection  with  your  study  of  the  zoning  in  this 
area,  have  you  observed  that  west — let  ns  make  that  east 
of  Nebraska  Avenne,  there  is  qnite  a  lot  of  A  zoned  prop¬ 
erty?  A.  I  have  seen  it  on  the  zoning  map. 

Q.  And  are  yon  also  acquainted  with  the  fact  that  gen¬ 
erally  to  the  west  of  Nebraska  Avenne  for  qnite  an  expanse 
is  A-R  ?  A.  I  have  so  testified. 

Q.  Now,  to  what  extent  is  it  necessary  in  yonr 

625  opinion  to  eliminate  any  further  apartment  house 
construction  westwardly  of  Nebraska  Avenne  in 

connection  with  the  proper  and  orderly  development  of  the 
City  of  Washington?  A.  I  think  it  would  be  desirable  west 
of  Nebraska  Avenne  to  have  as  little  high  density  develop¬ 
ment  as  possible. 

•  •  •  •  •  •  •  • 

CROSS  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Draper,  as  I  understand  yon,  yon  think  that  in 
the  development  of  the  District  of  Columbia — the  further 
development  of  the  District  of  Columbia,  the  tendency  to 
build  apartment  houses  should  be  stopped,  is  that  what 
you  mean?  A.  No,  I  didn’t  say  stopped,  sir. 

Q.  What  do  you  mean?  To  what  extent  should  it  be 
restrained?  A.  I  think  I  said  that  the  estimate  was  that 
the  land  zoned  was  four  times  as  much  in  area  as  at  present 
used  by  apartments,  and  that  I  thought  that  was  excessive, 
and  there  should  be  a  tendency  to  open  up  some  low  density 
land  not  required  for  high  density  apartment  development. 
THE  COURT:  I  didn’t  understand  your  testi- 

626  mony  on  that  point.  Do  you  mean  to  say  it  is  de¬ 
sirable  to  encourage  the  building  of  one-family 

houses  against  apartment  houses?  Is  that  your  thought? 
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THE  WITNESS:  *  •  ••  One-family  houses  in  areas 
in  the  outlying  districts,  rather  than  apartment  houses. 

THE  COURT :  Isn’t  there  a  tendancy  nowadays  to  build 
apartment  houses  in  outlying  areas? 

*  THE  WITNESS :  There  is  in  some  areas,  particularly 
where  a  new  residential  development  occurs,  hut  that  is 
usually  in  areas  some  distance  removed  from  business  and 
commercial  areas,  and  I  doubt  if  the  District  of  Columbia 
would  be  an  appropriate  spot  for  that. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Isn’t  it  a  fact  that  almost  universally  where  those  new 
apartment  house  areas  are  built  up  in  the  counties,  that 
immediately  there  follows  a  business  district  to  serve  those 
apartment  house  areas?  A.  It  can  and  does  at  times  when 
there  is  sufficient  demand. 

•  <  • 

i 

627  THE  COURT :  Isn’t  it  also  a  fact  that  there  is  a 
tendency  for  people  to  give  up  living  in  individual 
houses  and  move  in  apartments? 

THE  WITNESS:  I  wouln’t  say  so,  Your  Honor. 

* 

,  i  f 

•  •  •  •  •  *  •  .  • 

BYMR.E.F.  COLLADAY:  .  ' 

638  Q.  There  is  one  thing  more  I  want  to  ask.  As  I 
understood  you,  in  answer  to  Mr.  Wilkes  you  said 
if  not  used  for  university  purposes  the  land  should  be  zoned 
for  low  density?  A.  Yes,  sir. 

Q.  Now,  I  take  it  from  that  that  you  are  in  favor  of  the 
university  having  full  use  of  its  property  for  university 
purposes.  Am  I  right?  A.  As  it  can  do  under  A-restricted. 

Q.  You  didn’t  say  that  before. 
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THE  COURT :  •  *  *  The  question  is,  are  you  in  favor  of 
the  university  being  allowed  to  use  all  of  its  campus  for 
university  purposes. 

THE  WITNESS:  For  what  I  would  consider,  Your 
Honor,  the  normal  purposes  of  expansion  of  the  university, 
yes.  And  I  think  it  is  the  best  purpose  for  the  use  of  that 
land. 


•  ••••••* 


645  JOHN  NOLEN 

(Director  of  the  National  Hospital  Planning  Commission 
and  Member  of  Zoning  Advisory  Council) 

*#*•*••• 

DIRECT  EXAMINATION 

BY  MR.  GASCH: 

•  #•••••» 

647  Q.  Mr.  Nolen,  what  types  of  studies  has  the  Plan¬ 
ning  Commission  made,  what  actions  has  the  Plan¬ 
ning  Commission  taken  with  reference  to  the  American 

University  area?  A.  The  Commission,  I  believe,  has 

648  a  long  history  of  interest  in  this  general  neighbor¬ 
hood.  Some  of  the  earlier  studies  made  back  in  the 

late  ’twenties  had  to  do  with  the  revision  of  the  original 
highway  plan  which  was  laid  out  with  a  T-square  without 
regard  for  topography.  Perhaps  its  most  famous  contri¬ 
bution  to  the  improvement  of  subdivision  practice  was  the 
revision  of  the  area  now  known  as  Spring  Valley,  where 
the  streets  were  laid  out  to  fit  the  topographic  conditions 
on  the  ground. 

«*•••••• 
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Q.  Will  yon  state  any  other  studies  that  the  Commission 
has  made  or  action  that  the  Commission  has  taken  in  con¬ 
nection  with  this  area,  Mr.  Nolen?  A.  Another  phase  of 
the  Commission’s  work  was  the  provision  of  playgrounds 
for  this  growing  neighborhood.  It’s  one  of  the  Commis¬ 
sion’s  duties  under  the  law  to  not  only  lay  out  the  plan 
but  actually  acquire  the  land. 

•  ••••••• 


649  THE  WITNESS:  There  are  some  others,  Your 
Honor. 

THE  COURT:  Well,  then,  suppose  you  proceed  with 
that 

THE  WITNESS:  We  plan  two  major  thoroughfare 
routes  to  siphon  off  the  traffic  from  these  residential  sub¬ 
divisions  that  I  have  referred  to.  One  was  Fort  Drive,  to 
follow  in  this  section  a  line  of  Nebraska  Avenue  as  a  part 
of  a  circumferential  parkway  route  connecting  all  resi¬ 
dential  sections  throughout  the  District,  as  well  as  major 
elements  of  the  park  system,  and  the  other  was  a  route 
known  as ,  the  Dalecarlia  Parkway  that  ran  from  West¬ 
moreland  Circle  down  to  Loughboro  Road  along  the  edge 
of  the  Dalecarlia  reservation.  That  helped  to  maintain 
the  integrity  of  these  residential  subdivisions. 
*••••••*■ 


651  BY  MR.  GASCH: 

Q.  As  director  of  the  National  Capital  Planning  Com¬ 
mission,  and  in  conjunction  with  the  studies  made  by  Har- 
land  Bartholomew  Associates  in  the  late  ’forties,  what 
recommendations  did  you  make  respecting  low-density  de¬ 
velopment  in  the  area  of  American  University?  A.  The 
recommendations,  as  shown  on  the  printed  and  published 
comprehensive  plan  that  were  made  by  our  staff,  were 
adopted  by  our  consultants,  submitted  to  the  Commission — 
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THE  COURT :  *  The  question  is,  are  you  in  favor  of 
the  university  being  allowed  to  use  all  of  its  campus  for 
university  purposes. 

THE  WITNESS:  For  what  I  would  consider,  Your 
Honor,  the  normal  purposes  of  expansion  of  the  university, 
yes.  And  I  think  it  is  the  best  purpose  for  the  use  of  that 
land. 


•  ••••••» 


645  JOHN  NOLEN 

(Director  of  the  National  Hospital  Planning  Commission 
and  Member  of  Zoning  Advisory  Council) 

*••••••• 

DIRECT  EXAMINATION 
BY  MR.  GASCH: 

*#•••*•# 

647  Q.  Mr.  Nolen,  what  types  of  studies  has  the  Plan¬ 
ning  Commission  made,  what  actions  has  the  Plan¬ 
ning  Commission  taken  with  reference  to  the  American 

University  area  ?  A.  The  Commission,  I  believe,  has 

648  a  long  history  of  interest  in  this  general  neighbor¬ 
hood.  Some  of  the  earlier  studies  made  back  in  the 

late  ’twenties  had  to  do  with  the  revision  of  the  original 
highway  plan  which  was  laid  out  with  a  T-square  without 
regard  for  topography.  Perhaps  its  most  famous  contri¬ 
bution  to  the  improvement  of  subdivision  practice  was  the 
revision  of  the  area  now  known  as  Spring  Valley,  where 
the  streets  were  laid  out  to  fit  the  topographic  conditions 
on  the  ground. 

>«•••••• 
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Q.  Will  you  state  any  other  studies  that  the  Commission 
has  made  or  action  that  the  Commission  has  taken  in  con¬ 
nection  with  this  area,  Mr.  Nolen?  A.  Another  phase  of 
the  Commission’s  work  was  the  provision  of  playgrounds 
for  this  growing  neighborhood.  It’s  one  of  the  Commis¬ 
sion’s  duties  under  the  law  to  not  only  lay  out  the  plan 
but  actually  acquire  the  land. 

•  ••••••• 


649  THE  WITNESS:  There  are  some  others,  Your 
Honor. 

THE  COURT:  Well,  then,  suppose  you  proceed  with 
that 

THE  WITNESS:  We  plan  two  major  thoroughfare 
routes  to  siphon  off  the  traffic  from  these  residential  sub¬ 
divisions  that  I  have  referred  to.  One  was  Fort  Drive,  to 
follow  in  this  section  a  line  of  Nebraska  Avenue  as  a  part 
of  a  circumferential  parkway  route  connecting  all  resi¬ 
dential  sections  throughout  the  District,  as  well  as  major 
elements  of  the  park  system,  and  the  other  was  a  route 
known  as  the  Dalecarlia  Parkway  that  ran  from  West¬ 
moreland  Circle  down  to  Loughboro  Road  along  the  edge 
of  the  Dalecarlia  reservation.  That  helped  to  maintain 
the  integrity  of  these  residential  subdivisions. 
*••••••* 


651  BY  MR.  GASCH: 

Q.  As  director  of  the  National  Capital  Planning  Com¬ 
mission,  and  in  conjunction  with  the  studies  made  by  Har- 
land  Bartholomew  Associates  in  the  late  ’forties,  what 
recommendations  did  you  make  respecting  low-density  de¬ 
velopment  in  the  area  of  American  University?  A.  The 
recommendations,  as  shown  on  the  printed  and  published 
comprehensive  plan  that  were  made  by  our  staff,  were 
adopted  by  our  consultants,  submitted  to  the  Commission — 
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THE  COURT:  What  are  the  recommendations T 
THE  WITNESS :  It  was  for  a  low-density  development 
west  of  Glover-Archibald  Parkway,  generally  the  area 

sometimes  known  as  Arizona  Avenne - 

THE  COURT:  Yon  say  west  of  the  Archibald  Parkway? 
THE  WITNESS:  West  of  the  Glover-Archibald  Park¬ 
way.  It  is  shown  on  the  big  map  in  the  back  of  the - 

THE  COURT:  That  doesn’t  comprise  Wesley  Heights 
and  Spring  Valley,  does  it? 

TEE  WITNESS :  That  comprises  all  the  territory 

652  known  as  Wesley  Heights  and  Spring  Valley,  and 
additional  territory. 

•  ••••••• 

Q.  Have  yon  had  any  special  connection  with  the  prob¬ 
lem  of  establishing  a  zoning  for  the  area  that  I  have  just 
mentioned?  Have  yon  participated  in  any  work  of,  for 
instance,  the  Zoning  Advisory  Council,  prior  to  this  year, 
on  that  subject?  A.  Oh,  yes.  I  recall  participating  as  a 
member  of  the  then  Zoning  Advisory  Council  in  1936 

653  in  a  zoning  change  that  involved  the  Spring  Valley 
area. 

Q.  What  was  the  conclusion  of  the  Zoning  Advisory 
Council  at  that  time?  A.  The  conclusion  then  and  the  rec¬ 
ommendation  which  was  followed  was  that  the  entire  Spring 
Valley  area  should  be  zoned  from  “A”  to  “A”  restricted. 

»•••••  •« 


The  Wesley  Heights  area  had  been  previously  zoned  from 
“A”  to  “A”  restricted. 

*••••••• 


Q.  In  connection  with  your  recommendation  that  this 
area  west  of  Nebraska  Avenue  and  south  of  Massachusetts 
Avenue  be  zoned  for  low-density  development,  what  zoning 
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do  you  think  is  appropriate  for  the  American  University 
campus?  A.  “A”  restricted  zoning. 

Q.  Do  yon  have  an  overlay  map  that  yon  have  prepared, 
or  cansed  to  be  prepared  by  yonr  staff,  showing  the 
654  changes  that  have  taken  place  in  this  area?  A.  Yes, 
I  do. 


(Subject  overlap  map  was  marked  Defendants* 

,  >_  Exhibit  No.  1  for  identification.) 

•  •  •  •  .  •  •  *•  r  *j 

Q.  Mr.  Nolen,  will  yon  explain  to  His  Honor  what  this 
map  illustrates.  A.  This  map  shows  the  various 
655  stages  by  which  the  zoning,  the  original  zoning  that 
existed  throughout  this  whole  area  surrounding 
American  University,  was  changed  over  a  period  of  years. 

It  is  necessary,  in  order  to  explain  this,  to  interpose  this 
point,  that  the  original  zoning  did  not  have  an  “A”  re¬ 
stricted  district;  it  is  a  single  “A”  district  throughout  all 
this  territory  in  Northwest  Washington.  When  the  1  ‘A*’ 
restricted  district  was  created  in  1923-25,  it  was  necessary 
to  carve  out  of  the  original  “A”  district  the  various  “A” 
restricted  districts  that  we  have  today. 

This  map  shows  the  piecemeal  way  in  which  that  has 
been  done  over  the  years.  In  1924  this  area  that  lies  north 
of  Massachusetts  Avenue  and  west  of  Nebraska,  extending 
in  an  indefinite  direction  northward,  was  changed  from 
“A”  to  “A”  restricted  district;  so  was  the  Wesley  Heights 
area  down  here,  south — west  of  New  Mexico  Avenue  and 
south  of  Newark  Street,  over  to  Foxhall  Road. 

And  then  in  1926  these  areas  shown  in  green  that  lie  here 
west  of  Foxhall  Road  and  south  on  the  east  side,  and  also 
south  of  Edmunds  Street,  and  all  this  territory  lying  west 
of  Fort  Drive  Park  and  south  of  the  Spring  Valley  sub¬ 
division  over  to  the  Dalecarlia  Reservoir,  was  also  changed 
from  “A”  to  “A”  restricted. 


! 
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Then  in  1936  you  remember  I  referred  previously  to  the 
Spring  Valley  area  south  of  Massachusetts  Avenue 
656  being  changed  from  “A”  to  “A”  restricted;  that 
covers  this  area  shown  in  blue. 

•  •  -  •  •  '•  •  •  • 


Also  in  1936  there  was  a  piece  of  the  frontage  on  the  east 
side  of  New  Mexico  Avenue  from  about  Lowell  Street  on 
south  to  the  park  here  that  was  placed  in  the  “  A”  restricted 
area  district.  That  left  in  yellow  a  detached  area  out  here 
near  Dalecarlia  Reservoir  west  of  Fordham  Road,  or  west 
of  the  immediate  frontage  on  Fordham  Road,  and  a  piece 
of  territory  including  American  University,  and  as  I  have 
outlined  here,  south  of  Massachusetts  Avenue  over  to  the 
Glover- Archibald  Parkway  in  the  “A”  zone. 

The  action  of  the  Zoning  Commission  last  January  was 
to  change  the  zoning  of  the — take  another  bite  out  of  the 
original  “A”  zoning  and  eliminate  the  American  Univer¬ 
sity  protrusion  into  what  was  by  that  time  a  completely 
surrounded — almost  completely  surrounded  “ A”  restricted 
district. 

•  ••••••• 

657  Q.  The  area  you  have  described,  in  yellow,  to  the 
far  left  of  the  map,  south  of  Massachusetts  Avenue 
and  adjacent  to  the  Dalecarlia  Reservoir  ground,  is 

658  that  area  developed  at  all  or  is  it  raw  landf 

**•••••• 

A.  Most  of  it  is  not  developed;  it  is  practically  raw  land. 
THE  COURT:  Isn’t  the  time  to  zone  an  area,  before  it 
starts  being  developed,  rather  than  after  some  people  come 
in  and  acquire  what  might  be  deemed  to  be  vested  rights? 

THE  WITNESS:  That  has  been  true  sometimes,  Your 
Honor.  The  practice,  however,  in  the  District  here  in  these 
outlying  areas  has  been  to  encourage  them  to  determine 
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their  own  destiny  to  a  large  extent,  first.  That  is  what 
happened  in  the  Spring  Valley  area,  which  developed  with 
large  lots  and  expensive  homes,  even  though  it  was  in  the 
“A”  district  subject  to  apartment  houses  being  constructed 
in  that  district  It  was  after  there  was  a  vested  interest 
in  the  single-family  home  development  that  the  pressure 
was  placed  upon  the  Zoning  Commission  to  give  them  the 
protection  that  the  zoning  plan  could  give  them. 

THE  COURT:  Suppose  someone  starts  a  large  apart¬ 
ment  house  project  on  that  yellow-colored  area  immediately 
west  of  Spring  Valley;  it  would  be  too  late  to  change  the 
zoning  then,  wouldn’t  it? 

659  THE  WITNESS:  That  is  correct,  sir. 

•  •  •  •  •  •  •  •  • 

BY  MR.  GASCH: 

Q.  From  a  planning  standpoint,  Mr.  Nolen,  what  consid¬ 
eration  supported  these  changes  that  you  have  illustrated 
on  the  map?  Do  you  have  a  topographic  map?  *Would  you 
prefer  to  use  that  to  illustrate  your  answer?  A.  I  will  in 
a  moment.  The  zoning  plan  has  a  number  of  objectives 
which  are  very  well  set  forth  in  the  statute.  One  over-all 
objective,  perhaps,  is  the  encouragement  of  stable,  sound 
neighborhoods,  so  that  people  can  invest  money  and  live  in 
peace  and  comfort  with  adequate  light  and  air,  with  lack 
of  congestion,  plenty  of  room  to  bring  up  their  families 
and  live  happily. 

For  that  purpose  these  various  zoning  districts  were 
set  up.  The  law  requires  that  the  rules  apply  uniformly 
for  each  district  and  that  the  plan  must  bear  some  relation¬ 
ship — the  plan  for  the  boundaries  of  these  districts  must 
bear  some  relationship  to  a  comprehensive  plan. 

So  it  is  that  in  carving  out  of  this  original  “A”  district 
these  “A”  restricted  areas,  there  has  been  an  effort  to 
meet  the  wishes  of  the  communities  that  were  being  formed 
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and  built  up  in  this  period,  and  also  to  have  it  fit  a  com¬ 
prehensive  plan. 

The  gradual  carving  out  means  that  it  takes  time 
660  to  evolve  the  comprehensive  character  of  the  plan 
towards  which  the  Zoning  Commission  and  the  com¬ 
munity  itself  have  been  working. 

Q.  Did  you  have  a  topographical  map  that  you  would 
care  to  use  at  this  time  to  further  illustrate  your  answer? 
A.  The  question,  of  course,  is  where  to  place  these  boun¬ 
daries.  Nebraska  Avenue,  as  you  will  notice - 

*••••••» 

(U.  S.  Geological  Survey  map  was  marked  De¬ 
fendants’  Exhibit  No.  2  for  identification.) 

•  •••••** 


Q.  Mr.  Nolen,  referring  to  Defendant’s  for  identification 
No.  2,  topographical  map  of  the  United  States  Geological 
Survey,  do  you  find  any  information  on  that  that  would 
be  of  assistance  to  you  in  explaining  planning  reasons  for 
these  zoning  changes  that  you  have  outlined?  A.  Yes. 
Nebraska  Avenue  is  the  top  of  the  ridge  here — there  is  a 
ridge  —  it  has  a  ridge  location  at  this  point  — 
661  land  falling  to  the  west,  land  on  the  side  American 
University  is  located  falling  sharply  to  the  west  and 
draining  out  towards  Dalecarlia  Reservoir ;  and  to  the  east 
of  Nebraska  Avenue  it  drains  into  what  is  known  as 
Foundry  Branch. 

The  high  land  and  immediate  frontage  on  both  sides  of 
Nebraska  Avenue  from,  say,  Tenley  Circle  on  the  south  to 
Foxhall  Road,  is  a  sort  of  a  plateau.  There  is  a  natural 
division  line,  topographically,  for  a  zoning  boundary  to  be 
located. 

THE  COURT:  *  *  *  What  is  the  natural  division  line? 

THE  WITNESS :  This  ridge.  The  top  of  the  ridge  is  a 
natural — like  a  drainage  area. 
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THE  COURT:  Where  is  the  top  of  this  ridge? 

THE  WITNESS:  Right  along  Nebraska  Avenue.  The 
topography  here,  it  shows  by  contours,  indicates  that  the 
area  west  of  Nebraska  Avenue  slopes  to  the  west  into  sev¬ 
eral  little  tributary  valleys  that  formerly  drained  into  Dale- 
carlia  Reservoir,  and  the  land  to  the  east  all  drains  into 
Foundry  Branch,  which  is  the  stream  that  traverses  the 
full  length  of  the  Glover- Archibald  Park. 

THE  COURT:  You  say  that  Nebraska  Avenue  is  the 
edge  of  a  ridge? 

THE  WITNESS:  It  follows  what  we  call — — 

THE  COURT :  Of  course,  I  am  a  layman  in  those 
662  matters,  I  am  not  a  geologist.  I  didn’t  quite  under¬ 
stand  what  you  meant  by  the  ridge. 

THE  WITNESS:  Well,  it’s  the  divide,  sometimes  called 
the  watershed,  indicating  that  it  is  the  knife  edge,  although 
it  might  not  be  a  knife  edge,  it  may  be  quite  rounded,  as 
in  this  case ;  but,  nevertheless,  generally  speaking  the  land 
to  the  west  of  Nebraska  Avenue  drains  this  way  and  the 
land  to  the  east  drains  this  way. 

THE  COURT:  One  isn’t  conscious  of  any  real  ridge 
there  as  one  drives  over  Nebraska  Avenue. 

THE  WITNESS :  That  is  true,  because  along  the  imme¬ 
diate  frontage  there  is  a  level  area,  but  as  you  get  back  in 
depth  from  the  frontage  and  just  off  from  eye  view,  it  drops 
off  fairly  rapidly. 

That  ridge  line  is  quite  often  a  good  point  on  which  to 
draw  a  zoning  district  boundary  line.  It  relates  to  the 
ground.  The  territory  on  one  side  might  be  in  one  use 
category,  and  on  the  other  side  in  another  use  category. 
It  is  far  more  natural  a  line  than  that  which  was  arbitrarily 
left  in  1936  along  University  Avenue  when  the  change  was 
made  covering  the  Spring  Valley  territory — Spring  Valley 
subdivision. 

BY  MR.  GASCH: 

Q.  Mr.  Nolen,  in  connection  with  the  answer  that  you 
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have  been  giving  the  Court  as  to  the  planning  con- 
663  siderations  which  support  these  changes,  have  yon 
had  occasion  to  examine  the  map  to  determine 
whether  or  not  there  is  a  surplus  of  zoning  in  the  “A” 
residential  category?  A.  Yes.  When  we  made  our  basic 
studies,  land-use  studies  for  the  comprehensive  plan  rec¬ 
ommendations  about  four  or  five  years  ago,  we  found  that 
there  was  about  four  times  as  much  land  zoned  for  apart¬ 
ments  as  was  used  for  apartments. 

Q.  What  corrective  action  is  indicated  as  a  result  of 
that  finding?  A.  That  there  be  a  careful  study  made  of 
the  zoning  plan  looking  toward  a  reduction  of,  particularly, 
the  “A”  area  where  surrounding  neighborhoods  had  de¬ 
veloped  with  single-family  detached  homes  and  where  the 
intrusion  of  apartments  would  depreciate  or  undermine  not 
only  the  financial  values  but  the  living  values  that  were  in 
those  neighborhoods. 

Q.  Does  this  study  indicate  whether  there  is  a  deficit  or 
a  surplus  in  so  far  as  land  zoned  for  single-family  dwellings 
is  concerned?  A.  There  was  a  deficit  for  land  zoned  for 
single-family  exclusively. 

*••••••• 

665  Q.  Mr.  Nolen,  what  type  of  zoning  do  the  dominant 
characteristics  of  this  neighborhood,  including  the 
American  University  tract,  require? 

•  ••••••• 


666  THE  WITNESS:  It  is  “A”  restricted,  single¬ 

family  detached  homes. 

•  ••••••• 

Q.  Is  it  appropriate  or  desirable  in  your  opinion,  from 
a  city  planning  standpoint,  to  permit  the  building  of  large 
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apartment  houses  in  this  area,  including  the  American 
University  tract?  A.  No. 

Q.  Is  there  any  basis  for  concluding  that  the  Planning 
Commission  considers  the  erection  of  a  350-bed  hospital  on 
the  American  University  tract  as  an  appropriate  use  of  that 
tract?  A.  No,  so  far  as  I  can  recall,  the  matter  was  never 
considered  by  the  Planning  Commission — that  is,  a  hospital 
on  the  University  tract 

•  •  •  •  •  *  •  • 

667  DIRECT  EXAMINATION 
BY  MR.  WILKES: 

Q.  Mr.  Nolen,  may  I  ask  you  to  express  your  opinion  as 
to  whether  or  not  the  erection  of  a  hospital  on  this  7.8-acre 
tract  is  compatible  with  good  planning?  A.  I  should  want 
to  know  a  lot  more  about  the  hospital  to  give  an  adequate 
answer  to  that  question. 

Q.  Under  the  existing  regulations?  A.  Under  the  exist¬ 
ing  regulations  there  are  no  standards  or  tests  set  up  to 
relate  the  hospital  to  its  neighborhood.  Unless  you  know 
something  about  the  hospital  or  the  kind  of  proposal  there 
is,  it  would  be  difficult  to  judge  it. 

Q.  Assume  that  this  hospital  is  a  350-bed  hospital  and 
that  as  a  part  of  the  development  on  the  7.8-acre  tract  there 
would  also  be  a  168-bed  accommodation  building  for  nurses. 
In  the  first  place,  what  have  you  to  say  about  the  size  of 
the  tract  to  accommodate  that  character  of  development? 
A.  It  sounds  like  it  would  be  pretty  crowded  to  me. 

Q.  Do  you  have  any  opinion  as  to  how  many  acres 

668  per  100  beds  is  appropriate  planning  for  a  hospital 
in  this  area?  A.  Yes,  we  made  a  study  in  1945- of 

hospitals  throughout  the  entire  District,  and  adjoining 
metropolitan  area — covered  some  32  institutions  that  were 
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classified  as  hospitals.  And  we  also  delved  into  standards 
that  had  been  adopted  by  other  communities.  My  recollec¬ 
tion  is  that  we  thought  about  four  or  five  acres  per  hundred 
beds  was  an.  appropriate  standard  for  an  outlying  hospital 
of  an  elevated  type.  That  would  include  sufficient  area  for 
parking. 

Q.  In  connection  with  that  study  did  you  arrive  at  any 
conclusion  as  to  the  ratio  between  the  number  of  parking 
spaces  to  be  available  for  each  100  beds  in  a  hospital?  A.  I 
don’t  recall  that  we  adopted  any  standard  or  reached  any 
conclusion  on  that.  I  remember  that  was  at  the  end  of  the 
war.  The  future  of  the  car  was  in  a  state  of  flux.  But  later 
studies  that  were  made  by  the  Public  Building  Service  of 
"Washington  in  connection  with  the  new  general  hospitals 
on  the  Soldiers’  Home  indicated  a  standard  of  about  one 
car  per  bed  as  being  necessary. 

Q.  Then  what  would  you  feel,  as  a  planner  and  expert, 
would  be  appropriate  for  the  168-room  nurses’  quarters  as 
far  as  parking  facilities  are  concerned?  A.  Probably  very 
little  in  connection  -with  that. 

Q.  It  would  be  necessary  to  make  some  provision 
669  for  that?  A.  That  would  be  covered  in  this  over-all 
allowance  that  I  mentioned,  because  there  is  an  allow¬ 
ance — nurses’  home  is  pretty  nearly  always  located  on  the 
hospital  grounds. 

*  •  •  •  •  •  •  • 

672  Q.  You  mentioned  the  ridge  in  connection  with 
your  description  of  the  topography  of  Nebraska 
Avenue.  May  I  ask  you  this:  As  you  go  out  toward  the 
Maryland  line  on  Massachusetts  Avenue,  isn’t  it  a  fact  that 
you  are  going  up  hill  until  you  reach  Ward  Circle,  and 
when  you  get  over  to  the  other  side  of  Ward  Circle  you 
immediately  start  going  down  hill?  A.  That  is  correct 

Q.  Isn’t  it  also  a  fact  that  when  you  come  from  in  town 
toward  the  American  University  out  New  Mexico  Avenue 
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and  what  was  formerly  Tunlaw  Hoad,  and  which  is  now 
New  Mexico  Avenue,  yon  climb  np  hill  nntil  yon  get  to 
Nebraska  Avenue,  and  as  yon  cross  the  street  and  go  down 
Rockwood  Terrace  yon  go  down  hill!  A.  That  is  right. 

•  •  •  •  •  • 


Q.  Did  those  factors  affect  your  statement!  A.  Yes, 
they  were  the  basis  for  my  statement 

•  •••  •*•# 

674  Q.  What  characteristics,  if  any,  exist  with  respect 
to  the  streets  in  Spring  Valley,  which  would  have 
any  effect,  in  your  judgment,  upon  the  parking  problemxor 
the  traffic  problem!  A.  The  streets  are  not  through  streets. 
One  of  the  merits  of  the  plan  is  that  they  are  not  through 
streets.  They  wind  around  and  follow  the  ground  carefully, 
and  due  to  the  steep  hillsides,  pavements  are  not  wide  and 
parking  is  mostly  off-street,  in  private  garages. 

Q.  Is  the  street  plan  in  Spring  Valley  susceptible  or  not 
to  carrying  a  substantially  heavier  load  of  traffic!  A.  I 
would  say  not  The  streets  are  not  laid  out  that  way.  They 
are  laid  out  purposely  to  encourage  a  homogeneous  home 
neighborhood. 


Q.  Is  there  any  relationship  between  the  characteristics 
of  the  streets  in  Spring  Valley  and  the  desirability  of  hav¬ 
ing  the  American  University  property  changed  from 
675  “A”  to  “AR”,  and  if  so,  what!  A.  The  type  of 

development  that  would  be  permitted  in  the  “A” 
district  -would  be  many  times  more  intense  than  that  which 
is  permitted  in  the  “A”  restricted  district,  so  it  naturally 
imposes  a  heavier  load  on  existing  streets,  not  only  within 
the  American  University  property,  but  on  surrounding 
streets  that  might  provide  access  to  that  property  or  sur- 
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plusage  for  parking,  for  example,  where  the  overflow  would 
take  place  in  adjoining  areas. 

#••••••• 

Q.  Are  the  streets,  as  they  exist  in  Spring  Valley,  com¬ 
patible  or  incompatible,  in  your  opinion,  with  a  continua¬ 
tion  of  the  “A”  zoning  in  the  American  University  Tract? 
A.  I  would  say  incompatible. 

Q.  You  used  the  term  ‘‘semi-public  use”  in  your  testi¬ 
mony,  and  I  will  ask  you  what  you  mean  by  semi-public  use, 
and,  secondly,  what  should  be  the  zoning  of  this  semi¬ 
public  use?  A.  That  was  a  term  that  was  used  on  the 
overall  comprehensive  plan  map  spread  out  here  as  an 
exhibit.  It  includes  a  variety  of  uses  which  have  no  direct 
relation  to  the  zoning  classification. 

THE  COURT :  Suppose  you  tell  very  briefly  what 

67 6  you  mean  by  ‘  *  semi-public  use.  ’  ’ 

THE  WITNESS:  For  example,  it  includes  ceme¬ 
teries,  universities,  religious  and  philanthropic  institutions. 
•  ••••••• 

CROSS  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Nolen,  what  if  anything  did  you  have  to  do  with 
approval  of  the  plat  of  subdivision  of  Spring  Valley? 

677  A.  I  had  nothing  personally  to  do  with  it.  It  was  the 
action  of  the  Commission. 

Q.  You  are  part  of  the  Commission,  aren’t  you?  A.  No, 
sir,  I  am  not  a  member  of  the  Commission. 

Q.  What  are  you?  A.  I  am  *  •  •  at  the  present  time, 
chief  of  its  technical  staff. 

Q.  You  write  up  its  technical  ideas,  don’t  you?  A.  Yes, 
sir. 

Q.  What  you  wrote  with  respect  to  Spring  Valley  met 
with  your  approval?  A.  That  was  done  many  years  ago 
in  the  early  days  of  the  Commission. 
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Q.  You  testified  about  everything  from  Adam’s  apple 
down  to  date.  A.  I  made  it  very  clear  that  it  was - 

Q.  I  want  to  know  something  about  why  you  say  what 
you  say.  I  want  to  know  why,  for  instance,  the  Commission 
approved  this  subdivision  of  Spring  Valley  with  all  the 
dead-end  streets  that  you  say  they  can’t  get  traffic  out  of. 
Will  you  tell  us  about  that?  A.  Because  in  consultation 
with  the  developers,  and  following  the  best  practice  that 
was  in  vogue  then  throughout  the  United  States,  that  type 
of  residential  neighborhood  needed  that  kind  of  pro¬ 
tection. 

678  Q.  What  kind  of  protection  are  you  talking  about? 

I  am  talking  about  the  dead-end  streets.  Do  you  call 
that  protection?  That  stops  the  traffic,  doesn’t  it?  It  doesn’t 
protect  the  traffic.  A.  That’s  right,  and  that  is  standard 
practice. 

THE  COURT :  May  I  interrupt  with  a  question :  What 
do  you  mean  by,  “That  type  of  residential  neighborhood 
needed  that  kind  of  protection?”  Does  any  specific  type 
of  residential  neighborhood  need  special  protection?  I  don’t 
understand  what  you  meant  by  that. 

THE  WITNESS:  Your  Honor,  what  I  was  attempting 
to  say  was  this:  That  it  is  well  recognized  subdivision 
practice  to,  by  the  design  of  the  streets,  the  layout  of  the 
streets,  to  discourage  through  traffic  and  yet  have  the  area 
sufficiently  accessible  for  the  residents  alone. 

THE  COURT :  What  do  you  mean  by  “that  type  of  resi¬ 
dential  area”? 

THE  WITNESS:  The  type  that  was  laid  out  in  Spring 
Valley. 

THE  COURT:  What  is  the  type? 

THE  WITNESS :  It  was  a  pattern  of  streets  that  fitted 
the  ground,  that  had  some  cul-de-sacs,  that  some  of  the 
streets  only  were  one  block  long — that  sort  of  thing. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Did  your  Commission  realize  what  would  be  the  result 
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of  approving  such  a  pattern  with  dead-end  streets, 

679  cul-de-sacs,  and  what  have  you?  A.  Yes,  it  accom¬ 
plished  the  purpose. 

Q.  Was  that  the  first  area  of  this  kind  that  was  approved 
in  the  District  of  Columbia?  A.  No,  there  have  been 
others.  That  was  one  of  the  earliest. 

Q.  What  others?  A.  All  throughout  the  city.  We  made 
some  over  a  period  of  more  than  25  years,  the  Commission¬ 
ers  made  over  350  changes  in  the  highway  plan. 

THE  COURT :  Where  else  in  this  city  is  there  this  kind 
of  development  with  dead-end  streets? 

THE  WITNESS:  Everywhere  throughout  the  District. 
You  can  find  them  on  this  map  here,  I  can  point  them  out. 
THE  COURT :  Suppose  you  name  one  as  an  example. 
THE  WITNESS:  Here  is  one  over  in  Anacostia  along 
Naylor  Road,  both  sides  of  Naylor  Road,  a  development 
that  went  up. 

THE  COURT:  Is  there  a  group  of  dead-end  streets 
there? 

THE  WITNESS :  Yes,  there  are  several  dead-end  streets 
and  one-block-long  streets. 

•  ••#•••• 

680  BY  MR.  E.  F.  COLLADAY: 

Q.  Mr.  Nolen,  were  you  present  at  the  meeting  of  the 
Zoning  Advisory  Council  that  considered  the  rezoning  of 
the  American  University  campus?  A.  The  Council  held 
no  meeting,  the  report  was  drafted  and  circulated. 

»**••••• 

THE  WITNESS:  There  was  no  fixed  meeting.  The  re¬ 
port  was  drafted  and  following  telephone  conferences,  and 
handled  in  that  manner. 

THE  COURT :  Do  you  mean  that  the  decision  resulting 
in  the  recommendation  of  the  Advisory  Council  was  arrived 
at  by  telephonic  conferences  and  not  by  a  meeting? 


THE  WITNESS:  We  frequently  have  to  do  business 
that  way,  Your  Honor. 


681  THE  COURT :  Not  when  you  make  formal  recom¬ 
mendations  involving  property  rights. 

THE  WITNESS:  Don’t  misunderstand  me.  We  had, 
each  of  us,  before  us  a  written  draft  of  the  report,  which 
was - 


BY  MR.  E.  F.  COLLADAY: 

Q.  Who  prepared  it?  A.  It  was  prepared  in  the  zoning 
office. 

Q.  Who  wrote  it?  A.  I  don’t  know  who  wrote  it. 

THE  COURT :  In  other  words,  all  you  did  was  to  rubber 
stamp  the  draft  of  the  report,  by  telephone? 

THE  WITNESS :  No,  Your  Honor,  somebody  has  to  sit 
down  and  put  the  words  down  first. 

THE  COURT :  No.  The  proper  way  is  first  to  consult 
and  reach  a  conclusion,  and  then  have  someone  prepare  a 
report  on  the  basis  of  the  conclusion  reached. 

THE  WITNESS :  That  is  precisely  what  we  did. 

BY  MR.  E.  F.  COLLADAY: 

Q.  I  particularly  want  to  know  who  wrote  that  report. 
A.  It  was  sent  to  me  by  Mr.  Clouser. 

Q.  Then  he  wrote  it,  did  he?  A.  I  presume  he  did.  But 
I  do  not  know  that  he  did. 

Q.  Sir?  A.  I  presume  he  did,  but  I  do  not  know  that 
he  did. 

Q.  Didn’t  he  tell  you  that  he  wrote  it  in  this  talk 
682  over  the  telephone?  A.  Yes,  but  that’s  his  state¬ 
ment  to  me. 
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THE  WITNESS:  The  report,  to  recapitulate, 
683  the  report  was  drafted  following  a  telephone  dis¬ 
cussion  we  had  of  the  problem  in  this  area  which 
was  an  old  one  well  known  to  both  parties.  Mr.  Clouser 
drafted  the  report,  it  was  sent  to  me  and  accepted  by  me. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Did  you  make  any  effort  to  give  any  opportunity  to 
the  owners  of  the  property  to  say  anything  to  your  Council  ? 

THE  WITNESS:  No. 


684  THE  COURT :  He  prepared  the  report  first,  and 
then  telephoned  you,  or  did  he  telephone  you  first 
and  then  prepare  the  report? 

THE  WTTNESS:  As  I  recall,  we  conferred  on  it  first. 
That  is  our  standard  procedure. 


Q.  He  only  had  to  telephone  to  two  of  you,  one  after  the 
other?  A.  Yes. 

Q.  And  he  prepared  the  report  and  sent  it  around?  A. 
That  is  correct. 

THE  COURT :  In  other  words,  there  was  no  opportunity 
for  a  discussion  among  the  members? 

•  ••••••• 


685  THE  WITNESS :  That  is  correct. 

THE  COURT:  The  Court  suggests  that  in  mat¬ 
ters  of  this  kind  the  Council  should  meet,  so  that  each  one 
would  know  the  views  of  the  others  before  voting.  However, 
that  does  not  affect  the  legality  of  the  recommendation. 
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BY  MR.  E.  F.  COLLADAY: 


Q.  When  did  you  first  discover  that  it  (the  zoning 
boundary)  needed  correction?  A.  When  the  residents 
brought  the  matter  to  our  attention. 

Q.  When  the  residents  brought  the  matter  to  your  atten¬ 
tion  was  what  you  referred  to  on  your  direct  examination 
as  pressure  was  placed  on  the  Zoning  Commission  to 
change?  Is  that  what  you  referred  to?  A.  The  initiative 
was  with  the  Zoning  Commission  to  change,  yes. 

Q.  What’s  that?  A.  The  initiative  was  with  the  Zoning 
Commission  to  change - 

•  •  •  •  *  •  •  • 

687  THE  WITNESS:  The  residents  didn’t  bring  it 
to  the  attention  of  the  Advisory  Council,  they  brought 

it  to  the  attention  of  the  Zoning  Commission.  The  Zoning 
Commission  agreed  to  hold  a  public  hearing,  which  then 
placed  it  before  the  Advisory  Council  automatically,  under 
the  law. 

THE  COURT:  The  question  is,  in  effect,  what  did  you 
mean  by  the  1  ‘pressure  brought  to  bear.” 

•  •#••••• 

THE  WITNESS:  The  petition  of  the  request  of  the 
owners  in  that  vicinity — I  used  the  term  “pressure”  in  the 
usual  sense  that  government  agencies  do  when  they  are 
asked  to  take  action  on  something,  particularly  when  a 
petition  is  drawn  up. 

•  •#***** 

688  Q.  Whatever  kind  of  pressure  it  was,  that’s  what 
brought  about  this  hearing,  isn’t  it?  A.  That’s  my 

understanding,  yes. 
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•  ••••••• 


691  Q.  You  used  the  word  “protrude.”  Is  that  a  word 
of  action  or  of  inaction?  A.  This  previous  classi¬ 
fication  of  the  American  University  property  in  the  “A” 
area,  which  led  to  the  expression  in  the  Advisory  Council 

report  of,  “protrude  like  a  sore  thumb.” 

692  Q.  It  was  there  first,  wasn’t  it?  A.  It  was  there, 
but  it  was  the  result,  it  was  the  vestige  of  an  old 

plan  long  since  obsolete. 

Q.  Well,  it  didn’t  protrude  as  anything  new,  did  it? 
A.  No. 

Q.  It  just  existed  there,  and  these  other  things  grew 
around  it.  A.  It  was  the  remnant. 

“  Q.  And  you  chose  the  word  “protrude”  and  put  it  in 
your -  A.  It  was  the  remnant.  The  Zoning  Commis¬ 

sion  had  carved  away  the  parts  of  the  plan  surrounding 
this  property,  of  the  original  plan,  and  created  a  new  plan, 
leaving  this  protruding  into  the  new  area. 

Q.  Nobody  stuck  it  out  there,  did  they?  A.  No. 

Q.  It  was  already  there?  A.  It  was  a  vestige. 

Q.  You  have  spoken  of  the  comprehensive  plan.  Just 
how  far  has  that  become  an  official  comprehensive  plan  ? 
A.  It  was  adopted  by  the  Commission  and  published. 

Q.  The  Commission — which  commission?  A.  By  the  Na¬ 
tional  Capital  Park  and  Planning  Commission. 

Q.  Has  it  ever  been  adopted  by  the  Zoning  Corn- 

693  mission  of  the  District  of  Columbia?  A.  No,  sir,  it 
is  not  intended  to  be  adopted  by  any  agency  except 

the  Planning  Commission. 

Q.  You  mean  it  isn’t  intended  to  be  submitted  to  other 
agencies  having  to  do  with  the  planning  for  the  District 
of  Columbia?  A.  No,  it  is  intended  to  be  used  as  a  guide. 

Q.  Isn’t  their  approval  or  acceptance  of  the  desired - 

A.  We  hope  the  parts  of  the  plan  that  are  of  interest  and 
concern  to  individual  agencies  of  the  Government  will  be 
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adopted  as,  for  example,  the  land-use  recommendations  of 
this  plan  would  be  the  concern  of  the  Zoning  Commission. 

Q.  Are  you  familiar  with  Section  2  in  this  blue  book  of 
the  zoning  regulations  on  page  56,  where  it  says  such  regu¬ 
lations  shall  be  made  in  accordance  with  a  comprehensive 
plan  and  design  to  lessen  congestion  in  the  street,  and  so 
forth!  A.  Yes,  sir,  I  certainly  am. 

Q.  Where  is  the  comprehensive  plan  that  is  referred 
to  in  that  section  of  the  law?  A.  That  is  the  comprehensive 
plan  of  the  Zoning  Commission,  the  plan  that - 

Q.  Have  you  a  copy  of  that  plan? 

«••••••* 

THE  WITNESS :  It  is  published  privately  here  because 
the  District  Government  never  has  published  its  own 
694  plan,  but  it  is  published  privately.  I  was  looking 
at  a  copy  here  on  the  desk  during  recess. 

THE  COURT :  I  am  not  quite  clear  on  this,  Mr.  Nolen. 
Has  the  Zoning  Commission  ever  adopted,  either  itself 
prepared  or  adopted,  a  plan  as  the  comprehensive  plan 
which  must  guide  it,  in  accordance  with  these  regulations? 

THE  WITNESS :  Yes.  The  existing  zoning  is  the  com¬ 
prehensive  plan  designated  under  this  section. 

THE  COURT :  No,  the  statute  says  that  zoning  must  be 
in  accordance  with  a  comprehensive  plan.  The  zoning  and 
the  comprehensive  plan  are  not  one  and  the  same  thing. 
The  zoning  must  be  in  accordance  with  the  comprehensive 
plan,  the  statute  says.  To  your  knowledge,  has  the  Zoning 
Commission  ever  adopted  a  comprehensive  plan? 

THE  WITNESS:  It  adopted  the  original  plan.  The 
original  plan  has  been  amended  many  times,  and  it  remains 
legally,  I  presume,  the  comprehensive  plan,  because  it  is 
the  plan. 

THE  COURT:  It  is  the  zoning,  isn’t  it?  But  the  zoning 
must  be  in  accordance  not  with  itself  but  in  accordance  with 
the  comprehensive  plan. 
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What  is  this  comprehensive  plan  that  the  statute  talks 
about? 

THE  WITNESS:  It  is  the  comprehensive  zoning  plan, 
as  distinct  from  this  plan,  which  I  would  call  the  compre¬ 
hensive  city  plan. 

695  THE  COURT:  Mr.  Nolen,  I  am  going  to  repeat, 
the  statute  doesn’t  say  that  the  zoning  must  be  in 
accordance  with  itself,  it  must  be  in  accordance  with  the 
comprehensive  plan.  Therefore,  the  comprehensive  plan 
is  something  aside  from  the  zoning.  First  you  have  a  com¬ 
prehensive  plan,  so  the  statute  seems  to  contemplate,  and 
then  you  make  your  zoning  in  accordance  with  that  plan. 

Has  the  Commission  ever  adopted  a  comprehensive  plan? 

THE  WITNESS :  Yes,  Your  Honor,  if  I  may  repeat.  The 
original  plan — I  have  a  copy  of  the  original  plan  use  map 
here  adopted  in  1920.  That  was  adopted  at  one  time  and 
presumably  conformed  with  any  requirement  in  the  law 
such  as  this.  The  law  was  re-written  in  1938,  and  the 
existing  regulations  and  maps  were  blanketed  in  under  the 
new  statute.  This  question  of  what  is — whether  an  amend¬ 
ment  or  not  is  in  accordance  with  the  comprehensive  plan, 
of  course,  comes  up  frequently  when  the  Advisory  Council 
and  the  Zoning  Commission  consider  these  amendments. 
One  of  the  tests  that  have  to  be  applied  is  whether  that 
change  in  the  previous  comprehensive  plan  still  is  com¬ 
prehensive. 

THE  COURT :  Let  me  see  if  I  understand  you  correctly. 
Is  the  original  1920  zoning  the  comprehensive  plan  that  is 
invoked  by  the  Commission  as  the  plan  it  must  follow? 

THE  WITNESS:  No,  Your  Honor,  it  has  been  vastly 
amended  since  then.  As  amended,  I  would  say  yes. 

•  ••••••••• 


696  BY  MR.  E.  F.  COLLADAY : 

Q.  Is  it,  as  amended,  all  on  one  sheet  of  paper?  A.  No, 
it  is  not. 
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Q.  Would  it  help  you  if  I  should  say  that  the  draftsman 
of  the  Zoning  Commission  told  me  that  it  is  simply  four 
books  with  all  the  changes  on  them?  What  would  you  say 
about  that?  A.  That,  I  believe,  is  the  official  record. 

Q.  The  four  books  are  the  official  record?  A.  That’s 
right. 

Q.  And  they  make  the  changes  whenever  they  do  any¬ 
thing.  That  is  the  physical  situation  as  to  the  comprehen¬ 
sive  plan  today,  is  it  not?  A.  That’s  right. 


Q.  Did  you  ever  know  Mr.  Bassettf  who  is  regarded  as 
the  father  of  zoning — Edward  M.  Bassett?  A.  Yes,  I  have 
had  the  privilege. 

Q.  Have  you  read  his  book  which  was  published  by  the 
Russell  Sage  Foundation  in  1936?  A.  The*one  on  zoning? 

Q.  Yes,  sir.  A.  Yes. 

697  Q.  Read  it  all  the  way  through?  A.  I  would  say 
all  the  substance  of  it,  at  least. 

Q.  Like  most  people  read  the  Bible?  A.  That’s  right, 
sir.  I  refer  to  it  quite  frequently. 

Q.  In  this  book  it  says  something  about  the  practice - 

MR.  WILKES:  What  is  the  reference,  please? 

MR.  E.  F.  COLLADAY :  Page  72,  beginning  in  the  fifth 
line. 

“It  seemed  easy  enough  to  bring  a  certain  ex¬ 
clusiveness  to  such  districts — certain  residential 
districts — by  omitting  certain  charitable  institu¬ 
tions  and  hospitals  from  the  permitted  uses.  This 
practice  suited  owners  of  homes  in  districts  effect¬ 
ed,  and  the  owners  in  other  districts  did  not  usually 
protest,  perhaps  because  they  expected  to  have 
some  uses  left  open  to  them  that  were  barred  from 
the  districts  where  the  houses  had  more  land. 

It  was  difficult,  however — this  is  Mr.  Bassett’s 
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opinion — It  was  difficult,  however,  to  see  why  hos¬ 
pitals  should  be  forced  into  congested  residence 
districts  by  excluding  them  from  the  more  open 
ones.  *  ’ 

BY  MR.  E.  F.  COLLADAY: 

Q.  Do  you  agree  with  that? 

THE  COURT:  What  is  your  answer? 

THE  WITNESS :  Yes,  I  do. 


698  BY  MR.  E.  F.  COLLADAY: 

Q.  These  congested  districts  and  the  more  open  ones 
naturally  coincide  with  your  two  classifications  of  great 
density  and  less  density,  do  they  not?  A.  The  terminology 
is  low  and  medium — three  districts :  low,  medium,  and  high. 

Q.  The  congested  district  is  the  high  density  and  the  low 
density  is  the  more  open. 

“To  be  sure,  it  was  not  quite  so  unjustified  as 
forcing  these  institutions  into  business  or  indus¬ 
trial  districts.,, 

Do  you  like  that? 

A.  That’s  right 

Q.  Do  you  say  yes?  A.  Yes. 

Q.  “But  the  proposal  was  based  on  a  conception 
that  people  who  lived  closer  together  could  more 
appropriately  endure  these  institutions  than  people 
who  live  further  apart.  In  other  words,  institu¬ 
tions  that  most  needed  an  abundance  of  open  ' 
space,  light,  and  air  were  restricted  to  districts 
where  the  housing  congestion  was  greater.” 

Do  you  think  that  ought  to  be  so? 

A.  No,  I  do  not. 
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Q.  Where  can  you  find  in  the  District  of  Columbia 

699  more  open,  more  elevated  place  to  put  this  hospital 

than  on  this  high  ridge  that  you  spoke  about,  of  Ne¬ 
braska  Avenue,  right  up  on  the  ridge.  It’s  level,  you  said. 
And  then  it  slopes  away  in  both  directions.  I  wish  you 
would  pick  out  a  better  site  for  us  to  put  it  You  have  got 
the  whole  District  of  Columbia  in  front  of.  you  there. 
A.  The  problem,  as  we  saw  it,  runs  to  the  regulations 
themselves,  which  do  not  provide- - 

Q.  Can  you  pick  out  a  better  site? 

•  •  •  •  • .  •  •  • 

A.  There  are  other  sites  available,  no  doubt,  in  the  Dis¬ 
trict,  of  undeveloped  land. 

Q.  Not  “no  doubt.”  Please  pick  them  out  and  tell  me 
where  they  are.  We  want  them.  A.  I  should  want  to  make 
a  very  careful  study. 

Q.  Then  you  didn’t  make  that  study  before  turning  down 
and  making  it  impossible  for  the  American  Univer- 

700  sity  and  Sibley  Hospital  to  use  this  site,  did  you?  A. 
That  wasn’t  the  issue  before  the  Council. 

•  •  •  •  •  •  •  • 

No,  we  did  not. 

•  .  •  •  •  •  *  •  • 

REDIRECT  EXAMINATION 

•  •  •  *  •  •  •  • 


BY  MR.  WILKES : 

Q.  Mr.  Nolen,  was  there  a  time  prior  to  the  recommenda¬ 
tion  of  the  Advisory  Council  in  this  case  when  your  Com¬ 
mission,  under  your  direction,  or  your  staff,  under  your 
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direction,  made  a  study  of  hospital  sites  available 
701  in  the  metropolitan  area? 

•  *••*••* 

A.  *  *  *  There  were  five  that  were  selected  out  of  a  much 
larger  number  that  were  studies,  that  were  reserved  for 
further  study. 

•  ••••••• 

704  Q.  Mr.  Nolen,  you  were  asked  to  state  what  was 
meant  by  “ pressure,’’  and  you  and  Mr.  Colladay 

seemed  to  be  talking  about  two  different  things. 

•  ••••••• 

A.  I  would  call  an  organized  neighborhood  effort  to  get 
public  officials  to  consider  a  pressing — to  them,  pressing — 
problem  takes  the  form  of  requested  action  as 

705  pressure. 

Q.  Did  you  mean  to  use  that  in  the  sense  that 
there  was  any  illegal  or  improper  power  applied  to  in¬ 
fluence  the  Commission  or  to  influence  the  Council?  A. 
Certainly  not.  It  is  the  ordinary  workings  of  democracy. 
That’s  the  way  I  meant  it. 

THE  COURT:  You  say,  “ordinary  workings  of  de¬ 
mocracy.”  You  don’t  make  your  zoning  on  the  basis  of 
public  opinion,  do  you? 

THE  WITNESS:  Yes,  public  opinion  has  to  be  con¬ 
sidered  in  all  zoning  questions. 

THE  COURT:  For  example,  if  one  group  of  residents 
is  more  vociferous  than  another  group,  is  the  first  group 
likely  to  get  action  that  the  other  group  couldn’t? 

THE  WITNESS:  No,  Your  Honor.  The  votes  of  the 
neighborhood  are  not  the  things  that’s  counted;  it  is  the 
reasons  back  of  the  united  effort  of  a  surrounding  com- 
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munity  to  secure  some  remedial  action  that  usually  im¬ 
presses  the  body  that  has  to  make  the  decision. 

THE  COURT:  You  say  that  impresses  the  body  that 
makes  the  decision? 

THE  WITNESS :  The  reasons. 

THE  COURT:  Oh,  the  reasons.  Yes,  but  not  the  vo¬ 
ciferousness. 

THE  WITNESS:  Oh,  no,  sir. 

•  •*••••• 

707  Q.  Now,  before  the  case  came  up  before  the  Zoning 
Commission  in  January  of  1953,  which  this  Court 
is  now  reviewing,  had  the  Advisory  Council  theretofore 
given  consideration  to  the  problem  of  A-Restricted  zoning 
as  against  A  zoning  in  the  immediate  vicinity  of  the  Amer¬ 
ican  University  property?  A.  Nothing  recently  that  I 
can  recall.  There  was  this  case  that  I  mentioned  north 
of  Massachusetts  Avenue  where  the  reverse  action  was 
requested. 

Q.  Were  you  and  other  members  of  the  Council  ac¬ 
quainted  with  these  various  actions  which  the  Zoning  Com¬ 
mission  had  taken  changing  the  A  pattern  to  an  A-Re- 
stricted  pattern  ? 

THE  COURT:  Mr.  Wilkes,  the  Court  will  assume  that 
the  members  of  the  Council  knew  all  about  that.  I  don't 
think  you  need  to  consume  time;  you  don’t  need  to  con¬ 
sider  that.  These  men  are  experts,  and  the  Court  assumes 
they  are  well  qualified.  The  Court  doesn’t  have  to  agree 
with  experts,  but  at  the  same  time  it  acknowledges  their 
character  as  experts. 

BY  MR.  WILKES: 

Q.  Now,  Mr.  Colladay  read  from  Mr.  Bassett’s  book, 
and  I  will  read  what  Mr.  Bassett  said  in  the  preceding 
one  or  two  pages,  in  particular  on  page  70  of  this  book  en¬ 
titled  “Zoning”  by  Russell  Sage  Foundation — the  bottom 
of  the  page. 
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#***•••* 

708  Q.  *  ‘Hospitals  likewise  have  their  drawbacks  in 
a  home  community.”  Do  yon  agree  with  that?  A. 

Oh,  yes,  very  definitely. 

Q.  “Visitors  and  parked  cars  are  numerous.”  Do  you 
agree  with  that  ?  A.  Yes,  Ido. 

Q.  “The  delivery  of  food  and  materials  and  the  re¬ 
moval  of  waste  approaches  business  proportions.”  Do 
you  agree  with  that?  A.  I  certainly  do. 

Q.  “Ambulances  are  a  disturbing  factor  day  and  night, 
and  the  influence  of  a  hospital  is  sometimes  depressing  on 
the  neighborhood. ”  Do  you  agree  with  that?  A.  Yes,  I  do. 

BY  THE  COURT : 

Q.  The  Court  wishes  to  ask  three  questions.  I  believe 
I  understood  you  to  say  this  morning  that  this  entire  area 
south  of  Massachusetts  Avenue  and  west  of  Nebraska  Ave¬ 
nue,  which  includes  the  American  University  campus,  with¬ 
out  trying  to  quote  you,  but  the  thought  was  that 

709  it  should  naturally  be  zoned  A-Restricted — that  is 
the  natural  zoning  for  it.  A.  That  is  correct,  Your 

Honor. 

Q.  If  that  is  so,  then  why  did  the  Commission  wait  until 
1953  before  imposing  the  A-Restricted  zoning  on  American 
University  campus  ?  A.  I  wish  I  knew  the  complete  answer. 
As  I  recall  the  circumstances,  there  was  this  large  group 
of  excited  new  home  owners  out  there  who  were  concerned 
with  a  zoning  problem,  that  they  hadn’t  realized  they  had 
inherited.  They  were  threatened  with  small  apartment 
houses  going  up  in  the  midst  of  their  single-family  de¬ 
tached  home  neighborhood,  and  they  asked  the  Zoning 
Commission  to  protect  them,  to  use  the  device  of  zoning 
for  protecting  this  neighborhood  that  had  been  developed. 
There  was  nothing  threatening  on  the  American  University 
property,  and  the  Zoning  Commission  perhaps  didn’t  want 
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to  take  in  any  more  than  was  necessary,  or  more  than  the 
subject  matter  which  was  before  them  at  that  time.  That 
is  my  understanding  of  the  problem  that  existed. 

Q.  "Well,  now,  can  yon  state  very  briefly  in  a  sentence 
or  two,  or  summarize  in  that  manner  on  what  you  base 
your  conclusion  that  the  American  University  campus 
should  be  zoned  as  A-Restricted.  Now  you  gave  quite  a 
general  discussion,  but  I  would  like  to  clinch  that  in  a  very 
short,  pithy  statement.  A.  Well,  it  doesn’t  make  sense  at 
the  present  time,  it  is  simply  illogical  zoning  to  have 
710  that  gerrymanded  line  sticking  into  the  entire  sur¬ 
rounding  single-family  home  district  on  three  and 
a  half  sides. 

Q.  Well,  now,  how  do  you  differentiate  between  the  case 
of  the  Georgetown  University  Hospital,  which  was  per¬ 
mitted  to  be  placed  a  few  years  ago  in  a  fairly  nice  resi¬ 
dential  neighborhood,  and  the  Providence  Hospital,  which 
is  about  to  move  into  a  fairly  nice  residential  neighborhood 
on  the  one  hand,  and  the  Sibley  Hospital  situation  on  the 
other?  A.  In  the  case  of  Georgetown  Hospital,  my  recol¬ 
lection  is  that  that  is  not  an  A-Restricted  district. 

Q.  It  is  not.  A.  It  is  B,  or  B-Restricted. 

Q.  Of  course  if  it  were  A-Restricted,  they  could  not 
move  there.  But  how  do  you  differentiate  between  those 
cases?  A.  Well,  the  case  did  not  come  up  as  a  zoning  case. 
The  Georgetown  Hospital  was  built  under  an  interpretation 
of  the  regulations  that  construed  the  hospital,  as  I  under¬ 
stand  it,  as  a  part  of  the  then  existing  institution.  It  did 
not  raise  a  zoning  issue. 

Q.  Well,  then,  do  you  think  for  the  same  reasons  that 
you  think  should  preclude  Sibley  Hospital  from  being 
built  on  the  proposed  site,  that  it  was  a  mistake  to  permit 
Georgetown  University  Hospital  to  be  built  on  its  present 
site?  A.  No.  I  don’t  recall  the  precise  circumstances 
under  which  the  Georgetown  University  Hospital 
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711  was  built.  I  would  want  to  refresh  my  recollection. 

Q.  Entirely  aside  from  the  technical  legal  situa¬ 
tion,  isn’t  the  effect  on  the  neighborhood  the  same  in  both 
instances?  A.  The  neighborhoods  are  somewhat  different. 
There  is  no  A-Restricted  neighborhood  surrounding  the 
Georgetown  University  Hospital  area.  It  is  either  B,  or 
B-Restricted. 

Q.  I  am  not  referring  to  the  technical  zoning.  I  am  re¬ 
ferring  to  the  character  of  the  neighborhood,  no  matter 
how  you  classify  it.  Are  not  the  two  neighborhoods  more 
or  less  of  the  same  character?  They  are  nice  residential 
areas,  with  the  possible  exception  that  one  has  row  houses 
and  the  other  has  detached  houses.  A.  That  is  correct, 
Your  Honor. 

Q.  Then  why  should  one  hospital  be  permitted  to  go 
into  one  of  those  neighborhoods  and  the  other  should  not 
be  permitted  to  go  to  the  second?  A.  It  is  the  way  the 
regulations  have  been  applied  with  respect  to  the  two  dif¬ 
ferent  cases. 

Q.  What  is  that?  A.  It  is  the  way  the  regulations  have 
been  applied  with  respect  to  the  two  different  cases. 

Q.  That  is  not  a  very  satisfactory  answer,  but  if  it  is 
the  best  answer  you  can  make,  I  shall  not  pursue  the  mat¬ 
ter.  A.  I  would  like  to  refresh  my  memory  on  the  George¬ 
town  University  case,  because  I  think  the  circum- 

712  stances  there  were  quite  different  than  they  are  here 
in  connection  with  the  American  University. 

Q.  The  circumstances  were  that  these  neighborhoods 
were  not  the  same?  A.  The  hospital  was  set  back  from  the 
property  lines.  It  was  part  of  a  very  large  reservation. 
Tremendous  off-street  parking  areas  were  provided. 

Q.  There  is  an  off-street  parking  area  proposed  here. 
A.  I  don’t  know  as  to  its  adequacy. 

Q.  Would  you  consider  a  parking  area  for  200  cars  which 
could  be  enlarged  to  350  cars,  adequate  in  this  instance? 
A.  The  350  would  meet  the  standard  I  cited. 
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Q.  Would  meet  the  standard!  A.  Yes,  sir. 

Q.  I  said  I  was  going  to  ask  you  three  questions,  but  I 
am  going  to  ask  you  a  fourth  one.  Suppose  instead  of  a 
hospital  on  this  site,  a  college  dormitory  was  built  by  the 
university, — would  that  affect  the  neighborhood  more  ad¬ 
versely  than  a  hospital?  A.  I  wouldn’t  think  so.  I  think 
far  less. 

Q.  Would  there  not  be  far  more  noise  from  a  college 
dormitory,  with  possible  parties  at  night,  and  so  forth, 
than  there  would  be  from  a  hospital  surrounded  by  a  quiet 
zone?  A.  It  would  depend  upon  the  university  authorities, 
how  well  they  preserved  order.  I  would  think  a 
713  dormitory  that  was  of  any  height  would  have  to  be 
set  back  some  distance  from  the  adjoining  property 
lines  in  order  to  give  a  space  for - 

Q.  You  were  not  assuming  that  this  site  would  remain 
vacant  indefinitely  if  a  hospital  were  not  put  there,  were 
you?  A.  No.  I  believe  dormitories  as  a  part  of  the  insti¬ 
tution  could  be  built  there  regardless  of  zoning. 

Q.  Wouldn’t  that  affect  the  adjoining  property  possibly 
worse  than  a  hospital?  It  would  be  apt  to  create  more 
noise,  certainly,  and  affect  privacy  more,  isn’t  that  so? 
A.  Well,  my  feeling  would  be  that  the  hospital  would  have 
more  noise  nuisance  than  would  a  dormitory,  with  the 
ambulances,  with  the  collection  of  refuse,  the  incinerator. 
They  would  have  to  have  a  morgue  at  the  hospital.  All 
those  things  would  be  injected  into  a  residence  district. 
A  hospital  is  a  complete  operation  for  living.  They  bring 
people  into  the  world,  and  they  take  them  out  in  a  hospital, 
and  all  of  the  services  and  facilities  for  living  are  provided 
in  a  commercial  way,  whereas  adjoining  you  have  the  most 
restricted  facilities  we  conceive  of  in  a  way  of  life  where 
you  have  single-family  detached  homes,  with  a  man  in 
complete  control  of  his  own  domain. 

•  •••*••# 
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714  RE-CROSS  EXAMINATION  • 

BY  MR.  CROMELIN: 

Q.  Mr.  Nolen,  are  yon  familiar  -with  that  portion  of  the 
regulations  which  sets  forth  the  number  of  parking  spaces 
in  relation  to  the  number  of  hospital  beds,  the  minimum 
requirements?  A.  Yes. 

Q.  Is  not  the  minimum  requirement,  one  parking  space 
only  for  every  four  beds?  A.  I  think  that  is  the  standard 
set  up  in  the  regulation. 

Q.  That  is  the  minimum?  A.  That  is  right. 

Q.  And  in  this  case,  assuming  it  was  a  350  bed  hospital, 
the  minimum  number  of  hospital  parking  spaces  would  be 
approximately  88 — 87  or  88?  A.  That  is  correct. 

Q.  You  were  a  member  of  the  Board  of  Zoning  Adjust¬ 
ment,  were  you  not,  in  1949,  and  signed  the  report  in  the 
Providence  Hospital  case?  A.  That  is  right. 

Q.  I  want  to  show  you  what  purports  to  be  a  copy  of 
the  order  in  that  case,  and  ask  you  if  you  concurred  in  it? 
(Handing  book  to  witness.)  A.  It  is  here  (indicating)  ? 

«••••••• 

715  THE  WITNESS:  Yes. 

BY  MR.  CROMELIN: 

Q.  And  you  presently  concur  in  it?  A.  Yes,  I  do. 

Q.  Now  in  that  case  the  question  before  the  Board  of 
Zoning  Adjustment,  of  which  you  were  also  a  member,  as 
wrell  as  the  Zoning  Advisory  Council,  dealt  with  the  right 
of  Providence  Hospital  to  put  a  hospital  in  an  area  out 
in  the  Brooklyn  section?  A.  That  is  correct 

Q.  How  was  that  zoned,  what  was  the  entire  area,  both 
the  hospital  site  and  across  the  street,  zoned?  A.  I  believe 
it  wras  in  the  A-  Semi-restricted  district. 

Q.  Semi-restricted?  A.  I  believe  so. 
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Q.  So  that  tinder  no  circumstances  could  you  have  put 
a  hospital  in  there  as  a  matter  of  right?  A.  The  appeal 

before  the  Board,  I  believe,  was  under  a  philanthropic - 

THE  COURT :  No.  The  question  is  whether  a  hospital 
could  be  placed  there  as  a  matter  of  right. 

716  THE  WITNESS:  Not  as  a  matter  ©f  right  It 
had  to  come  before  the  Board. - 

BY  MR.  CROMELIN: 

Q.  And  that  was  an  A-l  restricted  area?  A.  A  semi- 
restricted. 

Q.  And  were  there  or  were  there  not  detached  homes 
across  the  street  from  the  proposed  site  of  the  hospital? 
A.  Yes,  there  were. 

Q.  And  not  being  able  to  grant,  or  the  Providence  Hos¬ 
pital  not  being  able  to  procure  a  permit  for  the  erection 
of  a  hospital,  your  Board  of  Zoning  Adjustment  enter¬ 
tained  a  petition  to  permit  the  hospital  to  be  erected  there 
as  a  philanthropic  or  eleemosynary  institution,  didn’t  you? 
A.  That  was  the  petition  before  the  Board. 

Q.  And,  notwithstanding  that  lawfully  under  the  then 
existing  zoning,  and  under  the  present  existing  zoning,  it 
was  impossible  to  put  a  hospital  there?  A.  The  Board 
didn’t  rule  on  that. 

Q.  Well,  didn’t  you  sign  this  order?  A.  Yes,  but  we 
signed  it  by  virtue  of  provisions  under  which  the  appeal 
was  submitted. 

THE  COURT :  Well,  I  think  it  speaks  for  itself. 

MR.  CROMELIN:  May  I  just  read  the  language  in 
that  case,  Your  Honor,  just  one  paragraph? 

THE  COURT:  Yes. 

717  MR.  CROMELIN :  “That  the  appeal  of  the  Prov¬ 
idence  Hospital,  Inc.  for  permission  to  establish  as 

a  hospital  a  philanthropic  institution-.  . 

THE  COURT :  Yes.  I  saw  that 


V 
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MR.  CROMELIN:  1  ‘or  in  the  alternative,  to  establish 
an  educational  institution  on  .  .  (describing  the  land) 
“be  granted  as  a  philanthropic  institution,  and  subject 
to  the  conditions  hereinafter  set  forth: 

“1.  As  the  result  of  an  inspection  of  the  prop¬ 
erty  by  the  Board, . . .  ’  * 

BY  MR.  CROMELIN: 

Q.  Was  that  correct,  that  you  did  inspect  it?  A.  Yes, 
we  did. 

Q.  You  knew  about  the  houses  across  the  street?  A.  Yes. 
we  inspected  all  these  sites. 

MR.  CROMELIN:  (Reading:) 

“and  from  the  records  and  the  evidence  adduced 
at  the  hearing,  the  Board  finds  that  the  use  of 
this  property  by  Providence  Hospital  is  a  philan¬ 
thropic  institution  within  the  meaning  of  the  Zon¬ 
ing  Regulations,  and  that  the  granting  of  this 
exception  will  be  in  harmony  with  the  general 
purpose  and  intent  of  the  Zoning  Regulations  and 
map,  and  will  not  tend  to  affect  adversely  the  use 
of  neighboring  property  in  accordance  with  the 
Zoning  Regulations  and  map. . . 

•  •  *  •  •  •  •  # 

718  MR.  CROMELIN:  If  your  Honor  please,  it  can’t 
be  lawfully  done,  because  it  is  now  restricted  to 
semi-detached  residences. 

THE  COURT :  Yes.  I  understand. 

MR.  CROMELIN:  Not  only  the  hospital  site,  but  the 
entire  campus. 


RE-CROSS  EXAMINATION 


BY  MR.  E.  F.  COLLADAY: 
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Q.  Mr.  Nolen,  you  referred  in  the  matter  of  Georgetown 
Hospital  to  the  large  off-street  parking  areas.  Did  you 
really  mean  that!  A.  That  is  my  recollection  of  the  de¬ 
velopment  plan. 

Q.  Was  there  not  provision  for  only  65  auotmobiles 
there?  A.  They  have  quite  an  area  in  the  rear  which  I 
think  they  expanded. 

Q.  That  is  not  provided  for  parking,  is  it?  You  are 
talking  now  about  what  they  could  do.  A.  I  believe 

719  it  was  shown  on  the  approved  plan. 

•  •  •  •  *  •  •  « 

A.  I  think  it  is  65,  or  thereabouts. 

•  •  •  •  •  •  •  • 

720  THE  COURT:  Let  that  order  be  considered  an 
exhibit  in  this  case.  It  will  be  the  Court’s  exhibit, 

as  if  offered  by  either  side,  and  you  might  give  the  Clerk 
a  copy,  so  he  can  mark  it. 

(Whereupon,  the  Order  of  the  Board  of  Zoning 
Adjustment,  under  date  of  June  24,  1949,  was 
marked  and  received  in  evidence  as  Court  Ex¬ 
hibit  No.  1,  and  is  as  follows:) 

Appeal  #2402  Meeting — June  24,  1949 

MR.  CHAMBERLAIN :  I  move  that  the  follow¬ 
ing  Order  be  entered : 

ORDERED : 

That  the  appeal  of  the  Providence  Hospital, 

Inc.,  for  permission  to  establish  as  a  hospital  a 
philanthropic  institution,  or  in  the  alternative,  to 
establish  an  educational  institution  on  part  of 
parcels  135/64  and  135/63,  located  within  the  area 
bounded  by  12th,  Varnum,  Buchanan  Streets,  and 
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the  north-south  line  being  substantially  a  con¬ 
tinuation  of  the  east  line  of  10th  Street,  N.  E., 
be  granted  as  a  philanthropic  institution, 
and  subject  to  the  condition  hereinafter  set 
721  forth : 

(1)  As  the  result  of  an  inspection  of  the  pro- 
erty  by  the  Board,  and  from  the  records  and  the 
evidence  adduced  at  the  hearing,  the  Board  finds 
that  the  use  of  this  property  by  Providence  Hos¬ 
pital  is  a  philanthropic  institution  within  the  mean¬ 
ing  of  the  Zoning  Regulations,  and  that  the  grant¬ 
ing  of  this  exception  will  be  in  harmony  with  the 
general  purpose  and  intent  of  the  Zoning  Regu¬ 
lations  and  map,  and  will  not  tend  to  affect  ad¬ 
versely  the  use  of  neighboring  property  in  accord¬ 
ance  with  the  Zoning  Regulations  and  map. 

This  Order  shall  be  subject  to  the  following  condition: 

(a)  This  order  shall  be  subject  to  approval 
by  the  Board  of  site  plan  and  architectural  plans 
prior  to  issuance  of  building  permit. 

MR.  CLOUSER:  I  second  the  motion.  Motion  carried 
unanimously. 

•  ••••••• 

723  THE  COURT :  Very  well.  The  Court  will  admit 
the  proceedings  in  the  Providence  Hospital  case.  I 
suggest  that  you  give  the  Clerk  the  physical  transcript, 
so  the  Court  can  read  it. 

(Thereupon,  the  proceedings  of  the  Public  Hear¬ 
ing  of  June  22,  1949,  pages  13  to  19,  inclusive, 
of  the  Board  of  Zoning  Adjustment,  was  marked 
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Intervenor’s  Exhibit  No.  7,  and  received  in 
evidence.) 

MR.  WILKES:  For  the  record,  there  was  offered  in 
evidence  as  Intervenor’s  Exhibit  No.  7,  pages  13  to  19, 
both  inclusive,  down  to  and  including  the  word  “None”, 
without  any  objection  from  other  counsel,  and  on  the 
Court’s  direction  was  received  in  evidence,  this  being  the 
same  quotation  incorporated  in  the  record  of  this 
724  hearing  of  Wednesday,  June  17,  1953,  pages  543  to 
552,  inclusive,  and  being  the  official  record  of  the 
hearing  in  the  Board  of  Zoning  Adjustment  Proceeding 
No.  2402,  relative  to  Providence  Hospital. 

REDIRECT  EXAMINATION 
BY  MR.  WILKES: 

Q.  Mr.  Nolen,  are  you  acquainted  with  the  physical  situ¬ 
ation  surrounding  the  Georgetown  Hospital,  insofar  as  the 
acreage  owned  by  the  Georgetown  University  there  is  con¬ 
cerned?  A.  Yes,  generally. 

Q.  It  is  a  fact,  isn’t  it,  that  this  acreage  plot  runs  from 
Reservoir  Road  all  the  way  back  to  Prospect  Avenue?  A. 
That  is  correct. 

THE  COURT :  Let  me  see  if  I  understand  you  correctly. 
That  entire  acreage  is  not  only  the  site  of  the  hospital,  that 
is  the  site  of  the  entire  Georgetown  University? 

.  THE  WITNESS:  The  entire  institution.  Yes,  sir. 

THE  COURT:  How  many  acres  are  there  in  the  site 
of  the  hospital?  Do  you  have  any  idea? 

THE  WITNESS :  No,  I  haven ’t. 

BY  MR.  WILKES: 

•  s' 

Q.  Would  you  say  that  if  the  record  disclosed  hereto¬ 
fore  that  there  were  about  93  acres  in  the  George- 


725  town  University,  Hospital  and  Dental  College,  that 
that  would  be  approximately  correct?  A.  I  would 

say  around  a  hundred  acres. 

•  •••••  •• 

EE-CROSS  EXAMINATION 
BY  ME.  CROMELIN: 

Q.  You  have  testified  in  your  redirect  examination  that 
the  total  acreage  in  your  opinion  at  Georgetown  was 
approximately  100?  A.  Of  the  institutions  that  were 
enumerated. 

Q.  That  would  take  in  the  college  all  the  way  down,  in 
fact,  almost  to  the  river;  you  are  talking  about 

726  including  North  Hall,  and  all  that  area? 

•  ••••••• 

THE  COURT :  He  was  referring  to  the  entire  university 
campus,  and  the  hospital  is  only  part  of  it. 

MR.  CROMELIN:  That  is  right.  . 

BY  MR.  CROMELIN: 

Q.  And,  with  respect  to  the  American  University,  is  that 
not  approximately  75  to  80  acres?  A.  About  70  acres,  as 
I  recall 

•  ••••••• 

RICHARD  L.  TWOMBLY 
(Tree  Expert) 

•  ••••••• 

727  DIRECT  EXAMINATION 


BY  MR  WILKES: 
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729  Q.  What  are  the  various  types  of  trees  which  wifl ; 
he  left  after  this  building  is  erected,  which  yon  saw 

on  the  site?  A.  There  are  tnlip  trees,  tnlip  poplars,  wild 
cherry,  locust,  and  I  saw  two  sycamore  trees.  : 

Q.  Now,  tell  the  Court,  just  briefly,  what  the  life  of 
the  trees  which  will  remain  after  this  building  is  erected, 
which  are  now  standing  on  the  site,  will  be.  A.  Well,  those 
trees  are  not  to  be  considered  permanent  trees.  They  are 
not  hardwood  trees,  except  possibly  the  locnst,  which  does 
not  have  a  long  life  span.  ,  . 

•  •••  •  ••• 

Q.  Are  there  any  trees  of  the  type  that  yon  call  speci¬ 
men  trees  on  this  property  which  will  remain  after 

730  the  bnilding  is  bnilt?  A.  Well,  these  trees  are  all 
growing  nnder  woodland  conditions,  and  I  saw  no 

specimen  trees,  no  real,  full,  nice  trees.  M(  . 

Q.  What  do  yon  call  a  specimen  tree?  A.  A  specimen 
tree  is  a  tree,  a  hardwood  tree,  a  permanent  hardwood 
tree  that  has  been  growing  nnder  excellent  conditions  in 
the  open  and  has  a  very  nice,  fnll  shape. 

THE  COURT:  Mr.  Wilkes,  I  am  tumble  to  see  the  rele¬ 
vance  of  this  testimony.  I  think  it  makes  no  difference 
whether  the  trees  that  are  on  the  spot  will  snrvive,  or 
whether  they  will  chop  these  trees  down,  or  take  them  down 
and  plant  new  ones.  r  .. 

MR  WILKES:  Your  Honor  may  not  recall,  bnt  the 
testimony  of  Mr.  Jnstement  was  that  the  trees  on  the  site 
wonld  constitnte  a  screening. 

THE  COURT:  Yes, he  did. 

MR  WILKES :  After  this  project  was  concluded-  Now 
we  want  to  show  that  practically  all  of  the  trees  involved 
will  be  destroyed  when  the  building  is  built 
THE  COURT :  Yes,  but  something  was  said  about  new 
ones  being  planted  to  replace  those  that  are  destroyed.  *  So 
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what  difference  would  it  make  whether  the  screening  comes 
from  new  trees  or  old  trees  ? 

;  ME.  WILKES:  We  are  going  into  that.  These  trees 
shown  here  as  screening  are  about  80,  85,  90  feet 

731  high.  I  want  to  go  into  that  very  briefly  through 
this  witness  for  two  or  three  minutes. 

*  • 

•  ••••••• 

MR.  CROMELIN :  I  think,  Your  Honor,  it  would  depend 
on  the  degree  of  care,  and  there  are  so  many  factors. 

•  ••••••• 

732  THE  COURT:  No.  I  have  seen  some  construc¬ 
tion  projects  where  the  contractor  cut  all  the  trees 

down.  I  have  seen  others  where  he  was  careful  enough  to 
leave  some.  I  do  not  see  how  anyone  can  prophesy  what 
one  particular  contractor  will  do — and  you  don’t  even  know 
who  the  contractor  is  going  to  be. 

•  *  •  •  '  •  •  •  4 


BY  MR.  WILKES: 

Q.  By  exercising  extraordinary  care  and  caution  in  pre¬ 
serving  the  trees  which  do  not  grow  right  upon  the  site 
of  these  buildings  and  in  line  of  roadways  that  are  estab¬ 
lished  and  the  parking  areas,  how  many  trees  would  be 
left  upon  the  site? 

MR.  CROMELIN :  I  want  to  object  fl-gain 
733  THE  COURT:  I  will  overrule  this  objection,  be¬ 
cause  this  question  is  limited. 

A.  I  would  say  probably  about  25  per  cent  of  the  trees 
would  remain  and  be  able  to  be  saved. 

BY  MR.  WILKES: 

Q.  Now,  is  this  a  fair  representation  of  the  trees  which 
will  remain,  as  is  shown  by  the  model  which  is  on  the  table 
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here?  A  Well,  by  comparing  the  two,  after  looting  at  the 
model,  and  going  out  and  going  over  the  ground,,  those 
trees  are  not  located  exactly  as  the  trees  are  out  there. 
The  site  is  different.  I  mean,  I  don’t  believe  the  person 
who  made  the  model  scaled  them,  or  anything  like  that 

*  Q.  The  trees  on  the  model  are  in  general  in  many  in¬ 
stances  much  taller  than  those  on  the  ground?  A.  That 
is  right 

Q.  Is  that  not  a  fact?  A  That  is  right 

«*  .  *  r.  •  * 

*••••••• 

\  t 

A.  Well,  we  scaled  those  trees  off  on  the  model.  I  think 
they  ran,  the  tallest  tree,  ninety  feet 
Q.  How  long  does  it  take  for  a  tree  to  grow  from  a 
reasonable  planting  height  to  eighty  or  ninety  feet? 
734  A  Well,  ,  a  hardwood  tree  that  would  be  used  on  a 
building  site  like  that  would  take  a  good  many  years. 
I  would  say  probably  about  75  years — 50  to  75  years  for 
a  hardwood  tree  to  attain  a  height  of  ninety  feet. 

r  , 

•  •  •  •  •  •  •  • 

•  •  s  . 

736  CROSS-EXAMINATION 

BY  MR  CROMELIN:  /  ... 

Q.  The  roadway  there  is  considerably  below  the  grade 
of  the  hospital  site,  is  it  not?  A.  That  is  right. 

Q.  And  you  have  a  tremendously  high  growth  of  under¬ 
brush,  do  you  not,  that  climbs  up  on  all  those  trees?  A. 
That  is  right 

Q.  The  trees  that  would  naturally  be  destroyed  in  the 
process  of  construction  would  be  principally  those  on  the 
site  of  the  hospital?  A.  That  is  right. 

•  •  •  •  •  •  *  •  # 
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Q.  But  the  trees  that  would  be  destroyed  would  naturally 
be  those  that  would  be  nearest  to  the  hospital,  and  not 
those  nearest  the  road!  A.  That  is  right,  wherever  any 
fill  has  taken  place,  or  any  construction. 

•  •  •  •  •  • 

737  H.  CLINTON  SMITH 

(Builder) 

•  ••••••• 

DIRECT  EXAMINATION 
BY  MR  WILKES: 

•  ••••••• 

740  I  found  the  parking  lot  stalls  for  the  hospital  itself 

to  be  87,  with  ten  questionable  ones  which  were  used 
for  parking,  but  not  marked  off.  That  would  leave  97  with 
those,  and  I  am  counting  87  that  are  actually  marked  as 
parking  places.  That  is  for  the  hospital  itself. 

Then  the  Medical  Building  has  306  spaces.  And  the 
total  of  those — no,  I  am  wrong — I  would  like  to  change 
that.  The  Medical  Building  had  219.  The  total  of  the  two 
would  be  306. 

Q.  Now,  how  far  is  the  Medical  Building  away  from  the 
hospital?  A.  They  are  very  close  together. 

Q.  Are  they  close  enough  together  so  that  the  people 
actually  as  you  observed  them  using  the  hospital,  used 
both  the  medical  school  parking  lot  and  the  hospital  park¬ 
ing  lot  going  into  the  hospital?  A.  I  made  three  visits, 
and  on  each  of  those  visits  I  found  that  the  patients  of 
the  hospital  used  the  medical  building  parking  lot  to  a 
large  extent 

Q.  So  that  for  the  combined  two  buildings,  you  have 
parking  facilities  actually  marked  off,  exclusive  of  the 
ten  which  are  not  marked  off,  of  how  many?  A.  306. 
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Q.  Now,  have  you  visited  ,  the  hospital  for  the 

741  purpose - A.  (Interposing)  Of  course  I  am  not 

including  the  street  parking. 

Q.  Yes.  A.  I  counted  118  cars  parked  at  the  curb  on 
the  street,  which  is  as  near  the  building  as  the  parking  area 

•  ••###•• 

#  M  ' 

•  ►  .  V  ’ 

746  ME.  E.  F.  COLLADAY :  If  Your  Honor  pleases, 
there  were  a  deed  and  a  declaration  of  trust,  certi¬ 
fied  copies,  which  we  were  to  offer,  and  I  would  be  glad  to 
get  rid  of  them  at  this  time.  The  declaration  of  trust  I 
will  ask  to  be  given  the  next  number.  There  is  a  date, 
April  22,  1890. 

THE  DEPUTY  CLERK:  Plaintiffs’  Exhibit  No.  62. 
THE  COURT:  It  may  be  admitted. 

•  ••••••• 

MR.  E.  F.  COLLADAY :  The  purpose  is  to  give  the  his¬ 
torical  facts  of  Bishop  Hurst  having  bought  the  property 
he  delivered  to  Matthew  G.  Emery,  then  president  of  the 
Second  National  Bank,  a  declaration  of  trust  executed  by 
himself  and  wife,  holding  the  property  for  the  Methodist 
Church.  That  is  the  campus  property.  ; 

And  then  the  other  paper  is  the  deed  by  which 

747  it  was  conveyed  to  the  University,  after  it  was  in¬ 
corporated. 

THE  DEPUTY  CLERK:  Plaintiffs’  Exhibit  No.  63.  - 


•  •  •  •  •  •  •  •  •  * 

(Declaration  of  trust  and  deed  above  referred  to 
were  marked  Plaintiffs’  Exhibits  Nos.  62  and  63,  \  ' 
respectively,  and  received  in  evidence.) 

MR.  CROMELIN:  If  the  Court  pleases,  Your  Honor 
will  remember  that  I  had  the  survey  that  had  been  made 
by  the  Public  Health  Service  showing  the  shortage  of  nurses 
in  the  District  of  Columbia.  We  didn’t  want  to  introduce 
the  whole  volume  in  evidence. 
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THE  COURT:  I  thought  that  was  stipulated. 

MR.  CROMELIN :  That’s  right,  I  think  it  was,  Your 
Honor.  The  total  is  657  short.  I  have  copies  for  other 
counsel.  It  is  the  1952  survey.  -  - 

•  ■  •  #  •  •  • 

748  THE  COURT:  Very  well,  it  may  be  admitted. 
(Public  Health  Service  chart  was  marked  Plain¬ 
tiffs’  Exhibit  No.  64  and  received  in  evidence.) 

•  <  / 

•  *•  •  •  •  '• 

750  ELDRIDGE  LOVELACE 

(Planning  Expert) 

•  *  *  •  •  •  •  • 

DIRECT  EXAMINATION 
BY  MR.  GASCH: 

*  •  ,  ^  ‘ 

\  . 

753  Q.  Mr.  Lovelace,  what  work  have  you  done  in  the 
:  District  of  Columbia  in  connection  with  zoning  or 
city  planning?  A.  In  September  of  1947  our  office  was 
engaged  to  work  with  the  National  Capital  Park  and  Plan¬ 
ning  Commission  in  the  preparation  of  a  new  and  up-to- 
date  comprehensive  plan  for  the  District  of  Columbia.  That 
work  required  approximately  18  months,  during  which  time 
I  made  visits  to  Washington  approximately  once  each 
month,  the  average  visit  running  between  two  and  ten  days* 
and  on  the  whole  averaging  around  five  days  a  visit. 

Since  that  time  I  have  been  a  consultant  to  the  National 
Capital  Park  and  Planning  Commission,  now  the  National 
Capital  Planning  Commission,  and  have  made  visits  to 
Washington  in  connection  with  that  work  at  intervals  of 
three  to  four  times  a  year.  I  have  also  been  in  charge  of 
our  work  in  Washington  on  the  urban  redevelopment  stud¬ 
ies  for  Southwest  Washington. 
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•  •  •  ■  •  • 

754  Q.  As  a  city  planner,  what  is  yonr  recommenda- 
.  tion  for  the  development  of  the  area  surrounding 

and  including  American  University?  A-  That  it  be  de¬ 
veloped  as  a  low-density  residential  area. 

Q.  What  is  a  low-density  area,  sir?  A.  The  best  be- 
scription  of  it  would  be  that  it  would  be  an  area  that  would 
be  placed  in  the  “A ’’-restricted  district  under  the  present 
regulations. 

Q.  What  types  of  houses  would  be  built  in  the  low-density 
area?  A.  Predominately  single-family  detached. 

THE  COURT:  You  don’t  meant  to  say  that  single-fam¬ 
ily  detached  houses  should  be  put  on  the  American  Uni¬ 
versity  campus,  do  you? 

THE  WITNESS :  No,  sir,  I  do  not.  I  meant  that  as  the 
predominate  use  of  the  general  area  in  which  the  Univer¬ 
sity  is  located. 

THE  COURT:  Predominate  use  of  the  campus  is  for 
University  buildings,  isn’t  it? 

THE  WITNESS:  That  is  correct 

'  * 

•  •  •  •  •  •  •  • 

755  Q.  •  #  *  In  connection  with  the  answer  you  gave 
respecting  low-density  development,  what  were  you 

referring  to  in  that  connection?  A.  I  was  referring  to  the 
general  area  around  American  University. 

Q.  In  such  a  development  would  the  construction  of  high- 
density  apartment  houses  be  appropriate?  A.  It  would  not 

..  ’*  .Vi 

•  •  •  •  •  •  •  • 

•  *  *  '  t  , 

BY  MR.  GASCH: 

* 

Q.  I  show  you  map  23,  Mr.  Lovelace,  and  particularly 
the  section  about  which  we  are  inquiring,  the  American 
University  section.  Do  you  indicate  there,  or  does  the  map 
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indicate  a  coloring  which  according  to  the  chart  is  semi¬ 
public?  Is  that  correct?  A.  That  is  correct. 

Q.  What  zoning  should  be  given  such  a  semi-public  area? 
A.  The  zoning  of  a  semi-public  area  located  in  a 
756  general  section  of  the  city  that  is  low  density  in 
character,  should  permit  those  semi-public  uses  that 
would  be  appropriate  to  and  not  damage  the  prevailing  use 
of  the  adjacent  lands. 

THE  COURT:  Yes,  but  what  is  your  answer?  What  is 
semi-public? 

THE  WITNESS :  Semi-public,  Your  Honor,  is  a  general 
city  planning  term  that  includes  a  very  wide  variety  of  land 
use — cemeteries,  all  types  of  institutions,  churches,  univer¬ 
sities,  schools,  hospitals,  all  those  different  types  of  uses 
are  generally  lumped  together  in  the  semi-public  classifi¬ 
cation. 

THE  COURT:  That  includes  hospitals,  then? 

THE  WITNESS:  Certainly,  it  does. 

•  ••••••• 


Q.  In  view  of  the  dominant  development  around  Amer¬ 
ican  University,  which  you  have  described  as  residential 

*  ‘A”  restricted,  what  zoning  should  be  given  to  such  semi- 
I>ublic  area  as  American  University?  A.  “A”  restricted. 

•  ••*•••• 


THE  COURT:  May  I  interrupt  with  a  question?  I  don’t 
think  I  understood  your  answer,  that  is  why  I  would  like 
to  interrupt  at  this  time. 

Does  “A”  restricted  permit  semi-public  uses? 

757  THE  WITNESS:  Certain  semi-public  uses,  it  is 
my  understanding. 

THE  COURT:  What  semi-public  uses  does  “A”  re¬ 
stricted  permit? 
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THE  WITNESS:  It  permits — I  am  sorry,  sir,  I  will  do 
my  best  to  answer  this  question,  I  don’t  like  to  answer  on 
an  ordinance  without  reading  the  ordinance. 

THE  COURT :  Suppose  you  give  me  a  few  illustrations, 
without  being  exhaustive,  of  the  type  of  buildings  that  are 
permitted  under  semi-public  use  in  an  “A”  restricted 
zone. 

THE  WITNESS:  Public  schools,  colleges — those  are 
the  two  main  ones  that  I  recall 

THE  COURT :  And  anything  that  goes  with  a  college,  I 
presume? 

THE  WITNESS:  I  would  say  so,  yes. 

■  •  .  >  •  «  .  . 

•  •  •  •  •  •  •  *.  • 


Q.  Would  churches  also  be  permitted?  A.  Yes,  churches 
would  be  permitted. 

•  •  •  •  •  • 

758  Q.  Have  you  personally  made  an  inspection  of 
American  University  and  the  surrounding  area  with 

a  view  toward  determining  whether  or  not  in  your  opinion 
it  would  be  appropriate  to  permit  the  construction 

759  of  a  350-bed  hospital  on  the  Sibley  tract  of  the 
American  University?  A.  I  have  made  such  an 

inspection. 

Q.  And  what  is  your  opinion  with  reference  to  the  pro¬ 
posed  construction  of  such  a  hospital  on  that  tract?  A. 
That  such  a  construction  would  not  be  an  appropriate  use 
of  the  property. 

•  ••••••• 


-The  comprehensive  plan  estimates  a  future  population 
for  the  District  of  Columbia  of  one  million  persons,  of  which 
approximately  one-fourth  would  be  housed  in  single-family 
detached  dwellings.  The  single-family  areas  of  any  city 
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are  a  very  valuable  part  of  tbe  entire  community.  First 
of  all,  they  are  tbe  type  of  a  residential  area  that  experience 
shows  will  maintain  their  values  and  amenities  better  over 
a  longer  period  of  time.  In  other  words,  they  are  less  likely 
to  depreciate  into  blighted  areas  or  slums.  . 

•  •  •  •  •'  • 

760  Q.  What  does  that  study  indicate  with  reference 
to  whether  or  not  single-family  detached  areas  sus¬ 
tain  the  burden  of  maintaining  them,  so  far  as  the  city  is 
concerned?  A.  They  will  sustain  the  burden  better  than 

other  types  of  residence  areas. 

761  Q.  What  about  apartment  house  areas?  A.  Gen¬ 
erally,  they  will  not  do  as  well. 

Q.  Do  they  constitute  a  tax  liability?  A.  They  often  do. 
Q.  Is  this  study  based  only  on  Des  Moines,  or  this  con¬ 
clusion  based  only  on  your  study  of  Des  Moines,  or  other 
places  included?  A.  Similar  studies  were  made  of  St. 
Louis,  Missouri,  and  Boston,  but  I  did  not  personally  have 
anything  to  do  with  either  of  those  two  studies. 

Q.  You  know  about  the  conclusion  reached  in  those 
studies?  A.  I  do.  * 

Q.  Have  you  made  a  study  to  determine  whether  or  not 
there  is  a  surplus  of  land  in  the  District  of  Columbia  zoned 
for  apartment  houses? 

•  ••••••• 

N  •  '  '  J 

A.  That  the  District  was  over-zoned  for  apartments, 
four  to  one. 

Q.  How  about  the  land  used  for  single-family 

762  dwellings is  that  over-zoned  or  under-zoned?  A- 
That  is  under-zoned. 

Q.  What  corrective  action  is  indicated  in  view  of  the 
over-zoning  in  the  category  permitting  the  construction  of 
apartment  houses?  A.  That  a  greater,  portion  of  the  Dis¬ 
trict  be  placed  in  the  “A”  restricted  zone. 
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-  THE  CQURT:  Aren’t  people  movingaway  from  single- 
family  dwellings  and  into  apartments?  IsA’t  that  the  mod¬ 
em  trend? ’’  —  7  *.  . 

THE  WITNESS:  No,  sir,  from  the  Indies  that  I  am 
familiar  with,  the  level  remains  approximately  the  same. 


BY  ME.  GASCHi 


Q.  Do  yon  have  any  recommendation  from  the  city  plan¬ 
ning  standpoint  as  to  the  removal  of  the  “A”  restricted 
areas  from  the  land  presently  zoned  that  way?  In  other 
words,  would  yon  begin  the  removal  of  such  areas  or  such 
zones,  as  the  “A”  zoning?  A.  Wherever  it  wonld  be  rea¬ 
sonable  to  do  so.  **  -  •  '!  =■ 

Q.  Wonld  yon  take  into  consideration;  the  qnestion  of 
impairment  of  property  valnes  in  the  adjacent  areas?  A. 
That  wonld  certainly  be  a  major  consideration.  "•  = 

Q.  From  the  standpoint  of  comprehensive  city  planning, 
what  factors  should  be  considered  in  the  location  of 
hospitals?  A.  Three  major  factors  should  be  considered. 

Number  one,  the  hospital  should  be  located  on  a  site 
763  that  is  accessible  to  as  many  people  as  possible,  par¬ 
ticularly  families  in  the  lower-income  groups;  num¬ 
ber  two,  the  hospital  should  be  located  on  a  site  adequate  in 
area  to  accommodate  the  building  with  a  provision  for 
future  expansion,  since  most  of  these  institutions  expand 
in  the  future ;  third,  a  hospital  should  be  located  in  a  place 
where  it  will  cause  the  minimum  impairment  to  adjacent 
property  values.  ;T . j  ,v  ^  ; 

Q.  What  about  the  factor  of  need  of  the  surrounding 
community  for  medical  facilities?  Should  that  be  taken  into 
consideration?  A.  That  would  have  to  be  taken  into  con¬ 
sideration  on  an  over-all  basis,  based  on  a  study  of  the 
entire  community.  >  .  . 

Q.  Have  you  examined  .the  general  land  use  surrounding 
Georgetown  University  Hospital  and  that  at  the  proposed 
Sibley  tract?  A.  I  have. 
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Q.  Are  you  in  a  position  to  compare  the  land  use  at 
Georgetown  with  that  at  the  proposed  Sibley  tract,  from 
the  standpoint  of  good  city  planning,  in  the  location  of  a 
hospital?  A.  I  am. 

Q.  All  right,  sir.  What  factors  have  you  observed  par¬ 
ticularly  that  are  important,  to  you,  in  making  your  de¬ 
ductions  with  respect  to  good  city  planning  in  the 
764  case  of  a  hospital  at  Georgetown?  A.  The  George¬ 
town  location  is  reasonably  centrally  located,  ad¬ 
jacent  to  families  in  the  lower-income  groups.  The  hospital 
is  located  on  a  site  of  adequate  area,  there  is  room  for  its 
expansion.  Third,  it  is  located  in  such  a  way  because  of 
the  ownership  and  use  of  adjacent  property  at  the  present 
time  as  to  cause  a  very  minimum  interference  with  existing 
property  values. 

THE  COURT:  Mr.  Lovelace,  did  I  understand  you  to 
say  that  the  present  Georgetown  Hospital  is  located  in  an 
area  occupied  by  low-income  groups? 

THE  WITNESS:  No,  sir.  I  said  it  was  located  in  an 
area  fairly  accessible  to  lower-income  families. 

THE  COURT:  Then  you  don’t  mean,  in  which  the  hos¬ 
pital  is  located,  the  low-income  groups? 

THE  WITNESS :  No,  sir. 

•  •  *  •  •  •  •  • 


Q.  You  mentioned,  sir,  something  about  the  ownership 
of  the  land.  Did  you  look  into  the  question  of  the  owner¬ 
ship  of  the  land  on  the  south  side  of  Reservoir  Road,  or  are 
you  informed  on  that?  A.  No,  sir,  I  am  not  informed  on 
the  ownership.  I  observed  present  use. 

Q.  Do  you  know  whether  it  is  developed,  or  did  you  ob¬ 
serve  whether  it  is  developed  residentially  or  whether  it  is 
used  otherwise  ?  That  is,  the  land  on  the  south  side  of 
765  Reservoir  Road  where  the  hospital  is  located?  A. 

The  major  use  in  that  area  is  for  institutional 
purposes. 


Q.  Notice  any  parks  around  there?  A.  There  is  a  park 
along  one  edge  of  the  property. 

Q.  Directly  opposite  Georgetown  University  Hospital, 
what  use  is  made  of  that  property?  A.  There  is  one  block 
in  that  area  developed  with  row  houses ;  there  is  one  large 
estate;  there  is  a  block  of  public  property. 

Q.  I  believe  you  said  there  was  a  park,  also?  A.  Yes. 

Q.  Did  you  notice  any  single-family  detached  dwellings 
to  the  west  of  Georgetown  Hospital?  A.  On  the  other  side 
of  the  park. 

Q.  And  at  approximately  what  distance  from  the  hos¬ 
pital?  A.  That  I  do  not  know,  but  it  appeared  to  be  a  con¬ 
siderable  distance. 

Q.  Assume  that  the  zoning  of  the  area  is  “B”  restricted, 
which  permits  rooming  houses;  would  you  say  that  that 
also  is  a  factor  that  should  be  taken  into  consideration  in 
comparing  the  two  locations? 

766  THE  WITNESS :  It  is. 

•  ••••••• 

Q.  On  what  do  you  base  your  affirmative  answer,  sir? 
A.  The  necessity  for  having  adjacent  to  such  a  build¬ 
ing  accommodations  for  housing  personnel  for  temporary 
periods. 

Q.  Did  you  examine  the  American  University  tract,  and 
can  you  report  what  the  dominant  characteristics  of  the 
area  to  the  south  of  the  American  University  tract  are, 
adjacent  to  the  tract,  except  for  the  University  grounds? 
A.  The  dominant  characteristics  is  use  for  single-family 
detached  homes. 


CROSS  EXAMINATION 


BY  MR.  E.  F.  COLLADAY:. 

•  •  •  •  •  • 

770  Q.  Do  yon  know  of  any  hospitals  on  college,  uni¬ 
versity  campuses  anywhere  in  the  United  States? 

A.  Yes,  sir. 

Q.  Where?  A.  Georgetown. 

Q.  That’s  a  good  start.  Name  some  more.  A.  I  am 
sorry,  sir,  the  colleges  with  which  I  am  personally  familiar 
have  separate  medical  schools  and  hospitals. 

Q.  Would  it  surprise  you  to  know  that  there  are  hospitals 
on  22  university  campuses  in  the  United  States?  A.  No, 
sir. 

•  »•••••• 

Q.  You  did  answer  this  question  in  this  manner,  I  think, 
that  anything  that  goes  with  a  college  is  proper  to 

771  put  on  a  college  or  university  campus.  Did  you  not 
so  answer?  A.  I  did. 

Q.  What  effect,  as  to  the  propriety  of  having  a  hospital 
on  a  university  campus,  do  you  deduce  from  the  fact  that 
22  hospitals  are  on  university  and  college  campuses?  A.  I 
would  deduce  from  that  that  there  are  a  few  cases  where 
it  has  been  appropriate  to  place  the  hospital  on  the  campus. 

THE  COURT:  If  a  hospital  is  connected  with  a  medical 
or  nurses’  school,  and  the  medical  or  the  nurses’  school 
is  part  of  the  university,  it  would  be  appropriate  to  have 
the  hospital  on  the  campus,  would  it  not,  instead  of  having 
the  school  on  the  campus  and  the  hospital  far  away? 
THE  WITNESS :  Yes,  sir. 

THE  COURT :  It  would  be  appropriate  to  have  the  hos¬ 
pital  there? 
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THE  WITNESS :  From  the  college  standpoint,  yes,  sir. 
THE  COURT:  Yes. 

THE  WITNESS:  Yes,  definitely. 

BY  MR.  E.  F.  COLL  A  DAY: 

■  '  *  -»•,**.  ’  •  t 

Q.  Yon  were  not  asked,  I  believe,  as  to  the  propriety 
of  having  a  nurses’  school  on  a  hospital  eampus.  May  I 
ask  yon  to  express  yonr  opinion  on  that?  A.  Obvionsly, 
a  nurses’  school  should  be  near  a  hospital 

Q.  Well,  then,  in  the  case  of  the  22  universities 

772  and  colleges  having  hospitals  on  their  campuses,  it 
would  be  appropriate  to  also  have  a  nursing  school 

there,  would  it  not?  A.  It  depends  on  the  college  and  what 
they  are  doing. 

Q.  Very  well.  And  on  those  22  instances,  it  would  be 
appropriate  to  have  a  medical  school,  a  nurses’  school,  a 
nurses’  home  and  a  hospital,  would  it  not?  A.  From  the 
college  standpoint,  yes.  They  have  them  there. 

Q.  You  have  said  that  construction  of  a  350-bed  hospital 
on  the  American  University  campus  would  not  be  an  appro¬ 
priate  structure.  I  wish  you  would  tell  us  why.  A.  Number 
one,  the  location  is  not  accessible  to  the  major  part  of  the 
population  in  the  area,  and  particularly  the  lower  income 
families ;  number  two,  the  site  proposed  for  the  hospital  is 
inadequate ;  number  three,  it  would  damage  adjacent  prop¬ 
erty  values. 

Q.  Will  you  tell  me  where  the  low-income  population 
lives  in  Washington?  A.  Yes,  sir.  It  lives  in  the  South¬ 
west,  in  the  Northeast,  and  to  a  certain  extent  in  the 
Southeast 

Q.  Do  you  think  all  hospitals  should  be  centered  in  those 
areas?  A.  Not  centered,  but  accessible  to  them. 

Q.  What  distance  do  you  consider  necessary  be- 

773  tween  the  low-income  population  area  and  the  hos¬ 
pital?  A.  I  have  no  knowledge  on  which  to  base  an 

answer  to  that  question. 
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THE  COURT:  Isn’t  a  person  in  the  high-income  group 
just  as  likely  to  have  need  of  a  hospital  as  a  person  in 
the  low-income  group? 

THE  WITNESS:  Certainly,  sir. 

THE  COURT:  Well,  then,  shouldn’t  the  hospital  be  ac¬ 
cessible  to  both  types  of  people? 

THE  WITNESS:  It  certainly  should,  but  it  should  be 
more  accessible  to  the  lower-income  families  because  the 
higher-income  families  have  their  own  transportation,  can 
move  around  quicker  and  easier  over  greater  distances. 

THE  COURT:  Then  you  wouldn’t  put  all  the  hospitals 
of  a  city  in  the  poor  neighborhoods,  would  you? 

THE  WITNESS:  No,  sir,  I  would  not. 

BY  MR.  E.  F.  COLLADAY: 

Q.  I  am  a  little  surprised  at  one  phase  of  your  last 
answer,  and  that  is,  you  say  that  the  higher-income  groups 
have  their  own  transportation.  I  wish  you  would  name  to 
the  Court  any  group  of  individuals  of  low  income  who  don’t 
have  their  own  transportation  today.  That’s  a  group,  that’s 
not  individuals.  That’s  a  group  of  the  population. 

THE  COURT:  Limiting  it  to  Washington. 

MR.  E.  F.  COLLADAY :  Yes,  as  far  as  Washing- 
774  ton  is  concerned. 

•  ••••••• 

THE  WITNESS:  I  am  sorry  I  don’t  have  the  figures, 
but  they  are  available,  and  our  study  in  Southwest  Wash¬ 
ington  indicated,  for  example,  that  there  was  a  very  low 
ratio  of  automobile  ownership,  and  as  you  go  from  one 
part  of  the  city  to  another  the  way  those  ratios  change  is 
quite  astonishing. 

•  ••••••• 


Q.  What  hospitals  are  available  to  Southwest  Washing¬ 
ton?  A.  I  cannot  answer  that  question. 
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Q.  Don’t  yon  know  the  location  of  all  the  hospitals  in 
Washington?  A.  No,  sir. 

Q.  Yon  made  an  exhaustive  study  of  Washington  in  order 
to  prepare  this  plan,  and  yon  don’t  know  where  the  hos¬ 
pitals  are,  is  that  what  yon  mean  to  say?  A.  I  cannot  sit 
here  and  tell  yon,  no. 

•  ••••••• 

775  Q.  Looking  at  the  site  of  Georgetown  Hospital, 
are  yon  familiar  with  Georgetown?  A.  Yon  mean 

the  community  of  Georgetown? 

Q.  It  isn’t  a  separate  corporation,  but  it  is  identifiable, 
I  believe,  yon  know  that?  A.  Yes,  sir. 

Q.  Is  there  any  substantial  amount  of  low-income  pop¬ 
ulation  in  Georgetown?  A.  Relatively  small  amount 
Q.  Very  small?  A.  Relatively  small 
Q.  Negligible.  It  is  a  very  fashionable  area,  isn’t  it? 
A.  Yes,  sir. 

Q.  Even  the  little  houses  there  have  been  converted  into 
fashionable  homes,  have  they  not?  A.  A  good  many  of 
them  have. 

Q.  Yon  are  familiar  with  that  evolution?  A.  Yes,  sir. 
Q.  Now,  leaving  Georgetown,  where  do  yon  go  to 

776  find  low-income  population  to  supply  the  George¬ 
town  Hospital  and  the  George  Washington  Hospital 

on  Washington  Circle?  A.  There  are  low-income  families 
on  the  other  side  of  Rock  Creek  Park. 

Q.  On  the  east  side  of  Rock  Creek  Park?  A.  Yes,  sir. 
Q.  And  how  far  north  do  they  extend?  A.  That  again 
I  cannot  answer  without  reference  to  my  data. 

Q.  When  you  leave  Georgetown  Hospital  and  you  pass 
George  Washington  Hospital,  what  is  the  next  hospital  you 
come  to?  A.  That  I  cannot  answer  without  reference  to 
the  maps  and  data. 

Q.  Have  you  heard  of  Doctors’  Hospital?  A.  I  have 
heard  of  it,  yes,  sir. 
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Q.  Have  you  heard  of  Emergency  Hospital?  A.  I  have, 
sir. 

Q.  Have  you  heard  of  Garfield  Hospital?  A.  No,  sir. 

Q.  Never  heard  of  Garfield  Hospital,  a  memorial  to  the 
late  President  Garfield?  You  never  heard  of  it?  A.  I  do 
not  recall  it  right  now. 

Q.  Have  you  heard  of  Children’s  Hospital?  A.  Yes, 
sir. 

777  Q.  Have  you  heard  of  Howard  University  Hos¬ 
pital?  A.  Yes,  sir. 

Q.  That’s  a  lot  of  hospitals  to  take  care  of  the  low-income 
population  before  you  get  west  and  north  of  Georgetown 
Hospital,  isn’t  it?  A.  I  do  not  have  any  facts  on  which 
to  base  an  answer  to  that  question. 

Q.  And  as  you  go  east,  you  have  the  present  Sibley 
Hospital,  and  you  have  the  Homeopathic  Hospital,  and  you 
have  Providence  Hospital.  A.  Yes,  sir. 

Q.  Isn’t  that  a  pretty  good  supply  of  hospitals  to  take 
care  of  the  low-income  population  in  Washington?  A.  I 
have  no  data  on  which  to  base  an  answer  to  that  question. 

Q.  Couldn’t  you  spare  Sibley  Hospital  and  move  it  some¬ 
where  else,  and  still  leave  enough  hospitalization  to  take 
care  of  the  low-income  families-?  A.  I  do  not  know. 

CROSS  EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Are  you  familiar  with  any  low-income  bracket  area 
which  is  within  a  mile  or  so,  a  mile  and  a  quarter  at  the 
most,  of  this  proposed  hospital  site?  A.  You  mean  the 
proposed  Sibley  Hospital? 

778  Q.  Yes.  A.  No,  sir. 

Q.  Do  you  know  where  the  Chain  Bridge  Road  is? 
A.  Yes,  sir. 

Q.  Doesn’t  that  go  down  to  Reservoir  Road?  A.  Yes. 
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Q.  About  a  mile  from  the  site,  approximately  t  A.  I 

can’t  answer  that  . 

.  Q.  Do  you  know  where  Loughboro  Road  is?  Did  you 
ever  hear  of  it?  A-  Oh,  yes,  sir,  I  have  heard  of  it. 

Q.  Tell  us  where  it  is,  if  you  know  where  it  is.  A.  I 
cannot  place  it  right  now  in  my  mind. 

Q.  Do  you  know  any  streets  that  go  off  Loughboro  Road 
and  go  down  to  Reservoir  Road?  A.  I  cannot  name  them 
to  you  right  now,  sir. 

Q.  What  kind  of  a  study  did  you  make  of  this  area  out 
there,  anyway?  A.  We  made  an  over-all  general  study. 

Q.  Tell  me  the  character  of  the  houses  that  are  down 
at  Reservoir  Road,  where  Chain  Bridge  Road  and  these 
several  roads  are,  if  there  are  several,  that  lead  off  Lough¬ 
boro  Road.  Are  those  low-income  family  occupants  down 
there,  or  not?  A.  I  am  sorry,  sir,  I  cannot  place  those 
right  now.  '  •  • 

779  Q.  How  much — have  you  gone  over  your  testimony 
with  counsel  here?  Have  you  prepared  your  self  for 
this  case?  A.  Yes,  sir. 

Q.  But  you  never  went  into  any  of  these  phases  of  it? 
A.  Not  into  these  phases. 


THE  COURT:  Mr.  Lovelace,  I  believe  you  made  a  state¬ 
ment  in  the  course  of  your  testimony  that  the  erection  of 
a  hospital  would  damage  adjacent  property  values.  Aren’t 
those  your  words? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Do  you  know  whether  the  erection  of  the 

*  /  •  ....  . 

Georgetown  Hospital  has  damaged  adjacent  property 
values?  -  . 

THE  WITNESS:  No,  sir. 

THE  COURT:  You  mean  you  don’t  know,  or  that  they 
did  not? 
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THE  WITNESS :  I  say  that  I  have  no  facts  on  which  I 
can  give  yon  an  answer  to  that  question. 

•  ••••••• 

781  CHARLES  M.  UP  HAM  (Traffic  Expert) 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 

•  ••••••• 

*  » \ 

785  Q.  Mr.  Upham,  I  will  ask  yon  to  state  in  yonr  own 
way,  if  yon  will,  the  physical  characteristics  from 
the  point  of  view  of  traffic,  of  the  frontage  of  the  Amer¬ 
ican  University  tract  from  Ward  Circle,  and  including 
Ward  Circle,  westwardly  pass  Rockwood  Parkway  and 
then  beyond  that  to  a  point  westwardly  from  Foxhall  Road. 
•  •  •  •  •  •  •  « 


THE  WITNESS:  Well,  sir,  yon  have  a  very  difficult 
traffic  pattern  in  that  whole  area.  Yon  have  your  main 
road,  Massachusetts  Avenue,  crossed  at  Ward  Circle  by 
Nebraska  Avenue,  and  you  have  an  uncontrolled  intersec¬ 
tion  at  Rockwood  Parkway  and  Nebraska  Avenue,  and  you 
have  in  the  American  University,  you  have  at  least  three 
entrances  or  exits — entrances  and  exits — you  have  two  bus 
stops  in  that  particular  block ;  you  have  New  Mexico  Ave¬ 
nue,  which  turns  in  a  relatively  high  count  of  traffic,  and 
you  have  a  five-point  uncontrolled  intersection.  So, 
786  all  in  all,  you  have  a  very  difficult  pattern  of  traffic 
in  that  particular  area. 

In  addition  to  that,  you  have  the  entrance  of  the  Sibley 
Hospital  almost  at  the  intersection  of  Nebraska  and  Rock¬ 
wood  Parkway.  That  would  be  emptying  onto  what  would 
probably  be  the  very  worst  location  in  that  whole  area. 
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Yon  get  a  relatively  high  count  in  these  areas,  and  an 
increasing  count  '  - 

BY  MR  WILKES:  ;  ‘ 

_  _  * »» 

Q.  Why  do  you  say  an  increasing  count  ?  Have  you  got¬ 
ten  any  figures  as  to  the  traffic  in  this  area  in  prior  years 
as  compared  with  the  count  in  this  year?  A.  Yes,  sir.  On 
Massachusetts  Avenue  east  of  Ward  Circle,  March  of  this 
year,  had  increased  18.9  per  cent  over  July  in  1948. 

THE  COURT:  Increased  what  per  cent? 

THE  WITNESS:  18.9  per  cent 

THE  COURT:  18.9  per  cent  in  five  years? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  That’s  not  much  different  from  the  rest 
of  the  city,  is  it?  .  .  .  /  r 

THE  WITNESS :  That  would  conform  with  the  general 
increase  in  the  traffic,  but  you  have  a  different  situation 
on  another  point  .  „  , 


787  THE  WITNESS :  On  Massachusetts  Avenue  west 

of  Ward  Circle  on  April  2,  1953,  that  had  increased 
38  per  cent — 34  per  cent  over  July,  1948.  Now,  Nebraska 
Avenue  and  Foxhall  Road,  which  is  very  close  to  this  un¬ 
controlled  intersection,  that  increased  from  August  1, 1948, 
to  January,  1953,  115  per  cent,  showing  quite  an  increase 
in  that  particular  area. 

THE  COURT :  Will  you  state  again  where  the  increase 
of  over  a  hundred  per  cent  was? 

THE  WITNESS:  Yes,  sir,  that  was  Nebraska  Avenue 
and  Foxhall  Road.  . 

THE  COURT :  You  mean  of  that  intersection,  that  there 

.  t  / 

has  been  an  increase  there  of  115  per  cent? 

THE  WITNESS:  That’s  right. 
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THE  COURT:  Over  how  long  a  period? 

THE  WITNESS:  From  ’48. 

THE  COURT:  That  is  a  period  of  six  years. 

BY  MR.  WILKES: 

Q.  Mr.  Upham,  in  your  judgment  will  that  volume  of 
traffic,  as  it  exists  at  the  present  time,  tend  to  increase  or 
decrease?  A.  Oh,  I  think  you  will  still  have  an  increase  in 
traffic  out  there,  you  will  have  a  general  increase  in  traffic 
everywhere,  and  I  think  you  will  have  the  same  percentages, 
same  proportion  there  as  you  will  everywhere.  In 
788  fact,  you  will  probably  get  a  little  more  increase  of 
traffic  because  Nebraska  Avenue  is  a  part  of  the 
Fort  Drive  Parkway — I  don’t  know  the  exact  term. 

THE  COURT :  That  parkway  has  not  been  put  through, 
lias  it? 

THE  WITNESS:  No,  but  it  will  be. 

THE  COURT:  That  is  problematical,  isn’t  it? 

THE  WITNESS:  I  suppose  it  is,  yes,  sir. 

THE  COURT:  Suppose  you  just  confine  yourself  to 
things  that  we  know  about. 

•  ••••••* 


Q.  Mr.  Upham,  you  have  also  referred  to  the  intersec¬ 
tion  of  Rockwood  Parkway  and  Nebraska  Avenue  as  an 
uncontrolled  intersection.  Explain  what  you  mean  by  that. 
A.  Well,  an  uncontrolled  intersection  is  one  where  there 
are  no  lights  or  no  policemen,  and  the  traffic  just  forms 
their  own  pattern.  Sometimes — there  are  five  points  there 
at  that  particular  place — and  turning  movements  inter¬ 
fere  with  traffic  very  much. 

THE  COURT:  Of  course,  if  conditions  get  bad,  they 
could  station  a  policeman  there,  or  erect  lights,  couldn’t 
they? 
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THE  WITNESS:  That’s  right  •  ' 

BY  MR.  WILKES: 

Q.  What  are  these  five  points  from  a  traffic  point 

789  of  view?  A.  Do  yon  mean  to  name  them? 

Q.  Yes,  sir.  Name  them  and  describe  the  character 
of  traffic  which  comes  in  from  those  five  points. 

THE  COURT:  Briefly,  please. 

THE  WITNESS:  Nebraska  Avenue  and  Newark  Street 
— on  Nebraska  Avenue  you  get  a  high  count.  45th  Street 
and  Newark  Street,  that’s  not  such  a  serious  situation. 
But  then  you  have  45th  Street  and  Nebraska  Avenue, 
which  is  very  important.  And  then  you  have  Rockwood 
Parkway  and  Nebraska,  which  is  important.  And  then  you 
have  Rockwood  Parkway  and  Nebraska  on  the  other  side 
of  the  street,  which  is  also  an  important  point 

Just  within  a  block  of  that  area  and  almost  emptying 
into  that  particular  intersection,  you  have  Foxhall  Village 
— Foxhall  Road  and  Nebraska  Avenue,  which  empties  a 
large  amount  of  traffic  into  that  particular  intersection. 

I  might  add  also  that  New  Mexico  Avenue  and  Nebraska 
which  is  located  within  a  very  short  distance  from  this 
intersection,  also  empties  a  great  amount  of  traffic  into 
Nebraska. 

/ 

BY  MR.  WILKES: 

Q.  Are  there  any  buses  that  come  into  Nebraska  Avenue 
from  New  Mexico  Avenue?  A.  I  am  not  sure  about 

790  that.  There  are  two  bus  stops  on  Nebraska  Avenue. 

Q.  What  effect  does  a  bus  stop  have  on  the  move¬ 
ment  of  traffic?  A.  Well,  a  bus  stop  has  a  great  deal  of 
effect  in  slowing  up  traffic.  You  have  to — it  cuts  down  the 
theoretical  amount  of  traffic  that  you  can  get  through  there 
very  considerably. 
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Q.  Have  you  made  a  study  of  the  turns  which  the  opera¬ 
tors  of  vehicles  actually  observe  in  forming  the  actual 
traffic  pattern  at  the  intersection  of  Rockwood  Parkway  and 
Nebraska  Avenue?  A.  Yes,  sir. 

Q.  What  have  you  to  say  about  that?  A.  There ’s  at 
least  nine  possibilities  of  left  turns  at  that  particular 
location. 

•  ••••••• 


Those  are  points  where  there  would  be  a  possibility  of 
lines  of  traffic  interfering  with  each  other. 

BY  MR.  WILKES: 

*••••••• 

791  Q.  This  sketch  was  prepared  by  you  and  under 
your  direction,  was  it?  A.  The  tracing  under  my 
direction.  Then  I  put  on  the  points  of  contact. 

Q.  The  dots  indicate  the  points  of  contact?  A.  Possi¬ 
bility  of  contact  of  two  lines  of  traffic,  yes,  sir. 
#••••••# 


(Subject  sketch  was  marked  Intervenors ’  Ex¬ 
hibit  No.  8  for  identification.) 


Q.  Is  the  fact  that  Rockwood  Parkway  is  about  equi¬ 
distant  between  Ward  Circle  on  the  east  and  Foxhall  Road 
on  the  west,  significant?  A.  Well,  I  don’t  think  it  is  about 
equi-distant.  I  think  it  is  about  one-third  distant  to  Fox- 
hall  and  two-thirds  to  Ward  Circle,  but  the  mere  fact  that 
those  are  the  outlets  for  Nebraska  Avenue,  that’s  very 
significant. 
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Q.  And  in  what  respect  is  it  significant!  A.  The  effect 
on  the  capacity  of  traffic  on  Nebraska  Avenue  and  that  un¬ 
controlled  section  of  Rockwood  Parkway  and  Nebraska 
Avenue. 

Q.  In  what  respect  does  it  affect  the  traffic  pattern 

792  — the  capacity?  A.  Well,  the  Ward  Circle  intersec¬ 
tion  is  timed  on  a  ratio  of  red  to  green  of  fifty-fifty. 

So  that  means  that  the  traffic  capacity  of  Nebraska  Avenue 
is  cut  in  half  at  Massachusetts  Avenue  or  at  Ward  Circle. 
In  addition  to  that,  you  have  the  entrances  from  the  Amer¬ 
ican  University,  which  interferes  with  traffic  capacity  on 
Nebraska  Avenue  and  Rockwood  Parkway,  and  you  have 
two  bus  stops  in  that  area,  you  have  a  church,  you  have 
a  school  nearby;  you  also  are  permitted  to  park  on  a 
certain  part  of  Nebraska  Avenue.  Then  you  have  the  pro¬ 
posed  entrance  of  the  hospital,  and  then  you  have  the 
intersection,  the  uncontrolled  intersection,  at  Rockwood 
Avenue  and  Nebraska  Avenue. 

Q.  What  effect,  if  any,  Mr.  Upham,  will  the  creation  of 
a  roadway  leading  into  a  new  Sibley  Hospital  at  the  inter¬ 
section,  or  near  the  intersection  of  Rockwood  Parkway 
and  Nebraska  Avenue,  have  upon  the  traffic  pattern  as  it 
exists  there?  A.  Well,  it  will  have  considerable  effect,  and 
it  will  also  have  effect  upon  the  capacity  on  account  of  the 
people  coming  in  and  going  out,  and  on  the  possibility  of 
left-hand  turns.  Left-hand  turns  cut  down  your  traffic  ca¬ 
pacity  very  much.  And  then  any  additional  entrance  or 
exit  going  into  the  forward  traffic  will  hold  it  up  just  that 
much.  It  will  have  considerable  effect. 

Q.  It  will  be  an  adverse  effect  on  the  free  move- 

793  ment  of  traffic  along  those  two  streets?  A.  Yes,  sir, 
it  will  be  an  adverse  effect  upon  the  free  flow  of 

traffic,  and  it  will  be  an  adverse  effect  upon  the  capacity 
of  the  streets  in  that  area. 

Q.  The  plans  introduced  in  this  case  by  the  Sibley  Hos¬ 
pital  indicate  the  erection  on  this  seven-and-a-fraction-acre 
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tract  of  land  of  a  350-bed  hospital,  and  accommodations  and 
a  nurses  ’  home  for  168  nurses  with  a  parking  lot  capacity 
of  200;  what  have  you  to  say  as  to  the  adequacy  of  that 
parking  lot? 

•  ••••••• 


794  THE  COURT :  The  specific  plan  produced  at  this 
trial  contemplates  the  possibility  of  parking  spaces 
tor  350.  As  I  say,  you  may  ask  the  question  as  you  did, 
but  I  just  point  out  to  you  that  the  answer  would  have  less 
weight  and  less  probative  value  than  if  you  based  your 
question  on  350-capacity. 


THE  WITNESS:  I  would  say  that  200  parking 
795  spaces  was  absolutely  inadequate. 

BY  MR.  WILKES: 

Q.  Now,  for  the  hospital  alone,  independent  of  the 
nurses ’  home,  what  would  you  think  would  be  the  minimum 
adequate  size  of  the  parking  lot?  A.  I  would  say  from 
studies  that  have  been  made,  I  would  say  that  one  parking 
lot  per  bed.  That  would  mean  350  parking  lots. 

•  ••••••• 


Q.  In  your  judgment,  if  this  parking  facilities  were  in¬ 
creased  from  200  spaces  to  350,  would  it  then  be  adequate 
for  the  hospital  and  the  168  bed  nurses’  quarters,  in 
addition?  A.  No,  sir,  I  wouldn’t  say  that  would  be  ade¬ 
quate.  I  would  say  you  would  want  about  one  parking 
space  for  each  bed  in  the  hospital,  and  then  the  nurses’ 
home  should  be  in  addition.  I  have  no  figures  on  the 
nurses’  home.  I  don’t  know  what  the  conditions  are.  But 
it  would  be  plus  35 — it  would  be  350,  plus. 
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Q.  Mr.  Upham,  have  you  familiarized  yourself  with  the 
residential  area  surrounding  the  American  University 
grounds,  particularly  to  the  north  and  to  the  west?  A. 
Yes,  sir.  '  /  :  /  ' 

796  Q.  Have  you  examined  it  with  respect  particularly 
to  the  pattern  of  the  streets,  the  width  and  grade 

of  the  streets?  A.  Yes,  sir. 

Q.  What  have  you  to  say  about  those  streets,  in  so  far 
as  their  being  designed  for  additional  parking  or  for  addi¬ 
tional  traffic? 

•  •  •  •  •  •  •  •  • 

THE  WITNESS:  If  I  have  the  question  correctly,  I’d 
Bay  those  streets  were  laid  out  as  residential  streets  and 
were  designed  for  the  purpose  of  caring  for  the  traffic 
of  those  residences,  not  precluding  completely,  a  hundred 
per  cent  parking,  but  allowing  casual  parking  here  and 
there,  but  not  for  any  large  generator,  but  just  for  the 
residences  in  that  particular  area. 

«••••••• 

.  -  *  ■  .  . 

797  Q.  Mr.  Upham,  have  you  formed  an  opinion  as  to 
whether  or  not  the  location  of  the  means  of  ingress 

and  egress  to  the  hospital  near  the  intersection  of  Rock- 
wood  Parkway  and  Nebraska  Avenue  would  constitute  a 
dangerous  condition  for  pedestrian  use  at  or  near  that 
intersection,  and  particularly  with  respect  to  the  use  of 
streets  and  sidewalks  near  that  intersection  by  school 
children?  j 

•  •  •  *  *  •  •  '• 

t 

799  THE  WITNESS:  My  answer  would  be  that  it  does 
form  a  dangerous  condition.  That  driveway  would 
have  considerable  effect  upon  the  capacity  of  the  traffic 
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there,  and  there  has  been  no  special  provision  for  school 
children  or  pedestrians  in  any  way  there,  except  that  there 
are  sidewalks,  bnt  there  is  no  other  special  provision,  and  I 
would  say  that  the  driveway  was  located  in  the  most 
dangerous  and  congested  area  in  that  whole  particular 
pattern. 

BY  MR.  WILKES: 

Q.  Mr.  Upham,  is  it  good  planning  in  your  opinion  to 
have  only  one  means  of  ingress  and  egress  to  this  hospital 
and  nurses’  home?  A.  No,  sir,  I  should  think  they  ought 
to  have  more  than  one.  I  would  say  at  least  a  service  en¬ 
trance,  anyhow. 

*••••••« 

Q.  Mr.  Upham,  have  you  read  the  portion  of  Mr.  Sex¬ 
ton’s  testimony  which  refers  to  the  fact  that  vehicles  travel¬ 
ing  along  Nebraska  Avenue  can  safely  travel  on  there  on 
the  basis  of  a  flow  of  600  vehicles  per  lane  per  hour?  A. 
Yes,  sir. 

800  Q.  What  have  you  to  say  about  that?  A.  I  think 
that  capacity  is  very  much  too  high. 

Q.  Why  do  you  say  that  ?  A.  Mr.  Sexton  stated  that  he 
took  those  figures  from  monograph  5  of  the  National  Cap¬ 
ital — monograph  5,  “Moving  People  and  Goods,”  by  the 
National  Capital  Park  and  Planning  Commission,  Wash¬ 
ington,  D.  C.  The  statement  that  he  used  is  as  follows: 
4  *  Outside  of  congested  areas  where  cross  traffic  is  light  and 
permitted  speeds  are  somewhat  higher,  each  traffic  lane 
will  carry  between  500  and  700  vehicles  per  hour.” 

Well,  that  is  on  free-moving  traffic,  and  that  is  outside 
of  conditions  that  exist  in  the  vicinity  of  the  American 
University. 

•  *•••••• 
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Q.  What,  in  your  opinion,  is  the  capacity  of  that  road¬ 
way  under  the  conditions  which  exist  at  this  time,  on  the 
basis  of  the  number  of  vehicles  which  it  can  safely 

801  carry  per  lane  per  hour? 

MR.  E.  F.  COLLADAY:  Which  roadway? 

MR.  WILKES:  Nebraska  Avenue  between  Ward  Circle 
and  a  point  west  of  Rockwood  Parkway. 

•  ••••••• 

THE  WITNESS :  That  is  40-foot  roadway  there,  and  the 
capacity  on  a  40-foot  roadway  for  one  half  or  20  feet  on 
the  approach  of  an  intersection  is  600  vehicles  per  hour, 
which  would  mean  that  per  lane  it  would  be  300  vehicles 
per  lane  per  hour.  The  particular  capacity  of  that  Ne¬ 
braska  Avenue  could  not  be  rated  on  Nebraska  Avenue, 
but  it  has  to  be  at  the  intersection  of  Ward  Circle.  The 
40-foot  width,  if  it  didn’t  have  Ward  Circle  or.  any  other 
interferences,  could  undoubtedly  carry  that  traffic,  but  with 
Ward  Circle  on  one  end  and  with  the  uncontrolled 

802  intersection  at  Rockwood  Parkway  and  Nebraska 
Avenue  on  the  other,  with  the  driveways  and  the 

bus  stops,  you  will  only  get  600  vehicles  per  hour  at  the 
approach  of  Ward  Circle,  which  means  300  vehicles  per 
lane  per  hour.  That  is  taken  from  the  manual  referred 
to  in  Mr.  Sexton’s  testimony. 

•  ••••••• 


CROSS  EXAMINATION 

BY  MR.  E.  F.  COLLADAY: 

Q.  Where  did  you  say  you  get  that  300  vehicles  per  lane 
per  hour?  A.  That’s  from  the  highway  capacity  manual. 
That  is  made  up  by  the  Highway  Research  Board  and  the 
Bureau  of  Public  Roads  in  several  states. 
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.  Q.  Will  you  cite  the  page  where  you  get  your  300?  A. 
On  page  79 — I  think  that  was  the  same  page  referred  to  by 
Mr.  Sexton — on  a  40-foot  road  in  an  intermediate  area  with 
parking  prohibited — and  parking  is  allowed  on  a  part  of 
this — you  would  get  1,300  vehicles  total  volume  for  one 
approach — would  be  1,300  vehicles  per  hour  of  green.  The 
hour  of  green  is  a  one-to-one  ratio,  so  you  would  have  to 
divide  that  by  two. 

*••••••• 


THE  COURT:  I  am  not  sure,  though,  that  I  under¬ 
stood  your  answer.  Does  your  answer  differ  from  Mr. 
Sexton’s  ? 

803  THE  WITNESS :  Yes. 

THE  COURT:  He  gave  600  capacity,  too,  didn't 
he? 

THE  WITNESS:  He  gave  600  capacity  per  lane  per 
hour. 

THE  COURT :  And  you  give  600  capacity  for  the  whole 
street? 

THE  WITNESS:  Yes,  a  little  better  than  half  that. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Have  you  made  any  traffic  count,  yourself,  on  these 

streets?  A.  I  have  been  up  there - 

Q.  — in  preparation  for  testifying  here?  A.  I  have  been 
up  there  and  watched  the  traffic  and  counted  it  a  little,  but 
I  have  taken  the  District  of  Columbia  figures,  engineer's 
figures. 

Q.  Just  answer  my  questions,  please.  Have  you  made 
a  traffic  count  on  each  of  these  streets?  A.  No,  sir. 

Q.  As  to  the  capacity  of  which  you  are  testifying?  A. 
No,  sir. 

Q:  Have  you  made  a  traffic  count  on  any  of  them?  A. 
What  do  you  mean,  -‘any  of  them”? 
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Q.  On  Massachusetts  Avenue  have  you  made  a  traffic 
count?  A.  No,  sir. 

Q.  Have  you  made  a  traffic  count  on  Nebraska 

804  Avenue?  A.  No  traffic  count,  as  such. 

Q.  Do  you  impugn  the  figures  of  Mr.  Sexton,  who 
says  he  made  a  traffic  count  with  an  automatic  counter? 
A.  No,  I  don’t  impugn  that.  I  am  just  taking  when  he 
talked  about  his  capacities. 

Q.  You  are  just  testifying  from  common  sense,  appar¬ 
ently.  A.  Pardon? 

Q.  Are  you  just  testifying  from  common  sense?  A.  Well, 
I  am  trying  to  use  common  sense,  but  I  am  using  the  same 
manual  that  Mr.  Sexton  used. 

Q.  Mr.  Upham,  primarily,  you  have  been  a  contractor’s 
engineer,  haven’t  you?  A.  No,  sir,  I  never  worked  for  a 
contractor,  only  on  a  consulting  basis. 

Q.  You  were  an  executive  of  some  national  organization 
for  many  years?  A.  That’s  right. 

Q.  What  was  that?  A.  American  Road  Builders  Asso¬ 
ciation. 

Q.  And  you  were  doing  that  work,  you  were  not  counting 
traffic,  were  you?  A.  No,  I  was  consulting  during  all  that 
time. 

Q.  You  managed  an  office  here  in  Washington  and  did 
executive  work  all  over  the  country,  didn’t  you? 

805  A.  Yes,  sir,  for  the  road  builders. 

Q.  Are  you  familiar  with  the  modern  techniques 
in  managing  and  controlling  traffic?  A.  I  think  so,  yes,  sir. 

.  Q.  We  have  to  have  those  in  order  to  control  the  rising 
amounts  of  traffic  on  all  streets,  don’t  we?  A.  Yes,  sir. 

Q.  That’s  why  we  have  the  system  of  traffic  lights  to 
control  traffic?  A.  That’s  right. 

Q.  And  that’s  the  reason  we  have  crossing  policemen? 
A.  Yes,  sir. 

Q.  And  that’s  the  reason  we  sometimes  have  underpasses 
and  overpasses?  A.  Yes,  sir. 
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Q.  Do  you  mean  to  say  that  the  addition  of  the  small 
amount  of  traffic  that  would  be  caused  by  this  hospital 
could  not  be  controlled  by  applying  traffic  lights  and  traffic 
policemen?  A.  Well,  I  mean  to  say  that  a  small,  relatively 
small  amount  of  additional  traffic  would  disturb  this  a  great 
deal  because  we  are  so  near  the  capacity  at  the  present 
time. 

Q.  That  is,  the  capacity,  as  you  have  defined  it,  with 
300  per  lane?  A.  Yes,  sir.  It’s  a  little  more  than 
300  per  lane. 

806  Q.  Please  answer  this  question:  Can  you  control 

that  traffic  by  placing  traffic  lights  at  this  intersec¬ 
tion?  A.  You  would  help  it  a  great  deal. 

Q.  Can  you  control  it?  A.  You  can  control  it,  but  you 

might  cause  congestion  and  waiting.  These  figures - 

Q.  We  all  have  to  wait  at  difficult  intersections,  don’t  we, 
in  these  days  A.  Well,  that  particular  intersection  is  a 
ratio — you  have  to  wait  as  long  as  you - 

•  ••••••• 


BY  MR.  E.  F.  COLLADAY: 

Q.  You  think  that  the  fine  residents  of  Spring  Valley 
are  entitled  to  have  the  present  conditions  preserved  there 
uninterrupted  and  indefinitely  in  the  future?  A.  Well,  now 
what  do  you  mean  by  conditions  of  Spring  Valley?  Do 
vou  mean  the  traffic - 

m 

Q.  You  have  been  out  there  and  studied  them, 
807  you  say.  A.  Are  you  talking  about  the  condi¬ 
tions — 

Q.  I  mean,  do  you  think  that  the  fine  residents  of  Spring 
Valley  should  be  protected  or  saved  from  any  additional 
traffic  pouring  into  Nebraska  Avenue?  A.  Well,  I  think 
we  have  all  got  to  accept  the  general  increase  in  traffic. 

Q.  I  want  to  know  whether  you  think  that  these  people 
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have  a  vested  right  in  the  present  traffic  count  at  that 
intersection.  A.  I  don’t  think  any  people  have  any  vested 
rights  beyond  any  other  people. 

Q.  Well,  that’s  fine.  Yon  think  that  Mr.  Keneipp,  the 
director  of  traffic,  can  handle  the  traffic  problems  that  yon 
have  portrayed  there?  A.  I  think  Mr.  Keneipp  is  a  very 
good  man,  yes,  sir. 

Q. :  Perfectly  capable  of  handling  these  traffic  problems? 
A.  Yes,  sir.  He  can  handle  the  traffic,  bnt  that  won’t 
make  the  traffic  conditions  any  better. 

Q.  That  won’t  save  yon  and  me  from  waiting  once  in  a 
while,  will  it?  A.  That’s  right. 

Q.  When  vre  want  to  come  from  a  private  right-of-way 
into  a  public  street  there  is  a  police  regulation  that 

808  says  we  have  no  rights,  isn’t  there?  A.  I  don't 
know. 

Q.  You  don’t  know  that,  and  yet  yon  are  a  traffic  en¬ 
gineer?  A.  Yes. 

Q.  Isn’t  parking  still  permitted  on  both  sides  of  Ne¬ 
braska  Avenue  south  of  New  Mexico  Avenue?  A.  Yes,  sir. 

Q.  That  could  be  removed,  couldn’t  it?  A.  Yes,  sir. 

Q.  That  would  help,  wouldn’t  it?  A.  Yes,  sir. 

Q.  How  many  sidewalks  are  there  on  Rockwood  Parkway 
as  you  come  out  of  it  to  Nebraska  Avenue?  A.  I  don’t 
think  there  are  any  constructed  sidewalks. 

Q.  You  testified  about  sidewalks,  and  I  didn’t  see  any 
out  there.  Where  are  the  sidewalks  you  were  talking 
about?  A.  There  is  an  area  for  sidewalks. 

Q.  There  is  a  path  worn  over  the  grass  on  one 

809  side.  A.  I  am  speaking  of  the  area  between  the 
curb  and  the  property  line. 

Q.  A  place  for  a  sidewalk?  A.  Yes,  sir. 
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Q.  But  in  the  embryonic  state  of  development  of  Spring 
Valley,  they  haven’t  laid  the  sidewalks  yet,  have  they? 
A.  That’s  right. 

Q.  Yet  as  the  city  progresses  on,  we  do  have  sidewalks, 
don’t  we?  A.  Yes. 

Q.  And  that  would  help,  just  like  the  traffic  lights  would 
help?  A.  Yes,  sir. 


Sll  (Intervenors’  Exhibit  No.  8,  heretofore  marked 

for  identification,  was  received  in  evidence.) 

THE  COURT:  Are  those  dots  points  of  contact? 

THE  WITNESS:  Yes,  sir.  The  way  I  explained  that, 
if  you  have — suppose  you  have  two  lines  of  traffic  going 
one  way  and  two  lines  going  the  other.  Then  a  person 
going  one  way,  wants  to  turn  left,  he’d  have  to  wait  until 
he  had  an  opportunity  to  turn  left. 

THE  COURT:  You  do  anywhere,  don’t  you? 

THE  WITNESS:  Yes,  sir.  And  you  would  have  the 
possibility  of  crossing  two  lines  of  traffic. 

THE  COURT:  There  is  nothing  extraordinary  about 
that,  is  there? 

THE  WITNESS :  No,  sir,  only  that  is  what  delays 
812  traffic  and  that  is  what  reduces  capacity  of  highways 
very  much. 

•  ••••••• 

Q.  And  if  you  remove  the  parking  from  the  sides  of  the 
streets,  you  help  on  these  waits,  don’t  you,  that  you  testi¬ 
fied  about?  A.  If  you  remove  the  parking,  you  increase  the 
capacity  of  your  highway  very  much. 

•  #  *  •  •  •  •  • 

Q.  We  will  say  the  proper  municipal  authorities,  if 
they  order  that  parking  away  from  there,  you  increase  the 
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capacity  of  the  streets  ?  .  A.  You  increase.  ■ 

813  Q.  How  much?  A.  Well,  I  don’t  know.  You  can't 
tell,  that  is  not  a  direct  relation. 

•  ••••••• 

814  Q.  You  spoke  about  the  streets  in  Spring  Valley 
being  designed  to  accommodate  the  residences  in 

that  particular  area.  In  city  planning,  when  you  take  a 
forward  look,  you  realize  that  as  the  population  increases 
its  streets  have  to  be  widened,  don’t  you?  A.  Yes,  sir. 

«••••••• 

BY  MR.  E.  F.  COLLADAY: 

Q.  Isn’t  it  proper  to  look  for  the  widening  of  one  or 
more  streets  in  Spring  Valley  as  traffic  conditions 

815  increase  and  become  more  difficult?  A.  Well,  if  that 
were  a  residential  area,  and  it’s  built  up,  I’d  say 

no,  unless  some  unusual  condition  happens,  some  large 
generator  took  place,  or  was  placed  there. 

Q.  But  some  one  street,  some  selected  arterial  highway, 
could  be  widened  to  take  care  of  more  traffic?  A.  Oh,  yes, 
yes,  indeed. 

Q.  For  that  area.  Could  not  49th  and  Rockwood  com¬ 
bined  be  widened  and  take  care  of  additional  traffic?  A. 
You  can  do  any  of  those  things.  You  can  widen  any  street. 

Q.  You  spoke  of  the  number  of  parking  spaces  that  in 
your  judgment  would  be  required  per  bed  for  a  hospital. 
A.  Yes,  sir. 

Q.  Are  you  acquainted  with  the  zoning  regulations  of 
the  District  of  Columbia,  and  particularly  page  24?  A.  No, 
sir. 

Q.  Will  you  look  there  and  inform  the  Court  the  pro¬ 
portion  of  parking  spaces  for  beds  in  a  hospital?  A.  One 
parking  space  for  each  four  beds. 


Q.  That ’s  the  law,  isn ’t  it  ? 

MR.  GASCH:  I  submit,  Your  Honor,  this  question  of 
law  is  for  the  Court,  not  the  witness. 

THE  COURT:  I  don’t  know.  The  regulation  calls  for 
one  parking  space  for  each  four  beds,  and  I  presume  that, 
that  being  the  regulation,  that  is  binding  on  the 

816  Court,  and  the  Court  would  not  be  at  liberty  to  take 
testimony  to  the  effect  that  that  regulation  is  wrong. 

MR.  WILKES :  May  I  point  out  that  that  is  a  minimum 
requirement  for  hospitals  located  anywhere. 

THE  COURT:  There  is  no  suggestion  that  a  hospital 
located  on  American  University  would  require  any  more 
parking  spaces  than  a  hospital  located  anywhere  else. 

MR.  WILKES:  No,  but  if  you  built  a  hospital  right 
downtown  today,  you  have  to  meet  those  minimum  require¬ 
ments  on  very  high-priced  land,  and  the  regulation  spe¬ 
cifically  states  that  these  are  minimum  requirements,  I 
think,  if  Your  Honor  will  read  that. 

MR.  CROMELIN :  The  minimum  requirement  is  all  you 
require  on  the  American  University  site. 

THE  COURT:  I  think  the  Court  is  bound  by  the  regu¬ 
lations. 

MR.  WILKES:  We  submit  there  is  a  zoning  considera¬ 
tion  as  to  what  is  adequate,  which  need  not  be  what  is 
minimum,  Your  Honor. 

MR.  E.  F.  COLLADAY :  Your  Honor,  I  was  only  calling 
attention  to  this  to  develop  the  fact  that  the  witness  had 
an  opinion  at  variance  with  the  law. 

THE  COURT:  I  think  you  have  covered  the  subject, 
Mr.  Colladay. 

MR.  E.  F.  COLLADAY :  Thank  you. 

•  ••••••• 

817  THE  COURT:  I  might  say,  Mr.  Wilkes,  I  am 
unable  to  find  the  word  “minimum.” 
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MR.  WILKIES:  The  word  used  is,  “required.” 

THE  COURT :  There  is  no  intimation  that  is  the  mini¬ 
mum.  That  is  the  norm,  I  would  say. 

•  ••••••« 

BY  MR.  E.  F.  COLLADAY: 

Q.  You  brought  a  pamphlet  here,  your  own  copy — it  has 
your  name  on  it — “Highway  Capacity  Manual  of  the  United 
States  Department  of  Commerce,  Bureau  of  Public  Roads,” 
and  I  find  on  page  79  an  interesting  statement,  and  I  wish 
to  ask  you  whether  you  consider  it  correct :  Referring  to  a 
graph  above,  it  says,  “Figure  24  shows,  for  example,  that 
the  average  40-foot  street  with  no  parking  in  a  down- 
818-19  town  area  can  accommodate  the  same  volume  of 
traffic  as  the  average  68-foot  street  on  which  parking 
is  permitted.  This  is  a  reduction  of  14  feet  in  the  effective 
width  of  the  68-foot  street  for  each  line  of  parked  vehicles.” 
Did  you  agree  with  that?  A.  Yes,  sir. 

•  •••*••• 

820  MR.  WILKES:  Your  Honor,  might  I  call  your 

attention  to  page  22  of  the  Zoning  Regulations,  Sec¬ 
tion  14- A,  paragraph  1 :  “In  all  zoning  districts  there  shall 
be  provided  at  the  time  of  erection  of  any  building  here¬ 
after  designated,  minimum  off  street  parking  areas  promul¬ 
gated”  and  so  forth. 

THE  COURT :  I  see  where  you  get  the  word  “minimum.” 
Any  further  cross-examination. 

BY  MR.  E.  F.  COLLADAY: 

Q.  I  asked  you  if  you  had  made  any  counts,  Mr.  Upham. 
I  understood  you  to  say  that  you  had  not  A.  That  is 
right. 

Q.  Traffic  counts.  A.  That  is  right. 
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Q.  What  time  of  day  did  you  make  your  observations 
of  traffic  out  there?  A.  Well,  on  two  or  three  different 
occasions,  one  around  ten-thirty  in  the  morning,  one 
around  two,  one  around  about,  after  five  in  the  afternoon. 

Q.  At  that  time  it  was  just  the  peak  of  people  going 
home?  A.  That  was  supposed  to  be  the  peak.  Yes,  sir. 

Q.  The  streets  handled  the  traffic,  did  they  not?  A.  Well, 
the  traffic  passed  through,  yes. 

Q.  That  happens  everywhere,  on  every  principal  street. 
A.  Yes.  I  think,  however - 

821  Q.  There  are  some  hesitations  and  delays  in  the 
traffic,  are  there  not?  At  that  time  of  day?  A. 

Yes,  I  think  so  during  peak  hours.  Nebraska  Avenue  was 
at  its  peak  capacity. 

Q.  Well,  there  are  more  houses  being  built  at  either  end 
of  Nebraska  Avenue,  aren’t  there?  A.  Yes. 

Q.  What  are  we  going  to  do  with  the  traffic?  A.  We  are 
just  going  to  jam  it  in.  There  is  going  to  be  congestion 
and  delay.  :  ' 

Q.  We  are  going  to  have  to  authorize  every  proper  tech¬ 
nique,,  aren’t  we,  and  handle  the  traffic?  That  is  what  you 
engineers  always  do  ?  A.  Yes. 

Q.  You  have  a  problem,  and  you  solve  it.  A.  That  oc¬ 
casions  a  lot  of  waiting  of  traffic,  a  lot  of  congestion,  and 
sometimes  danger  points,  but  eventually  those  points  are 
corrected. 

THE  COURT:  You  are  not  going  to  stop  people  from 
building  homes  because  of  increased  traffic? 

THE  WITNESS :  No,  sir. 

BY  MR.  E.  F.  COLLADAY: 

Q.  Have  you  made  any  observation  of  the  traffic  around 
Georgetown  Hospital?  A.  Only  casually. 

822  CROSS-EXAMINATION 
BY  MR.  CROMELIN: 
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•  •••*••••» 

823  Q.  Well,  what  was  your  testimony  with  respect  to 
using  a  single  road  only  to  get  to  the  hospital?  A. 

That  had  nothing  to  do  with  the  traffic  on  Nebraska  Avenue. 
That  was  simply  a  statement  to  the  effect  that  I  felt  it  was 
better  to  have  two  driveways  to  a  large  generator  of  this 
kind. 

Q.  Are  you  familiar  with  the  area  there?  A.  Yes,  sir. 
Q.  Aren ’t  there  ample  spaces  for  roadways  to  have  a 
road  in  and  a  road  out,  if  that  proves  to  be  desirable?  A. 
Could  be ;  yes,  sir. 

Q.  What  about  parking,  other  than  at  the  site,  where 
provision  has  already  been  made  for  200  beds,  and  which 
can  be  increased  to  350  beds?  Are  there  not  other  parking 
facilities  on  the  grounds  of  the  American  University 

824  at  the  present  time?  A.  On  the  grounds  of  the 
American  University? 

Q.  Yes.  A.  Yes,  sir.  I  was  only  considering  the  7.8 
acres  that  I  considered  in  my  testimony,  the  Sibley  Hos¬ 
pital  grounds. 

Q.  In  considering  the  size  and  the  adaptability  of  the 
hospital  site  for  the  construction  of  a  hospital,  did  you 
not  take  into  consideration  the  fact  that  that  particular 
7.8  acres  is  part  of  a  large  campus  of  78  acres?  A.  No,  sir. 
I  did  not  look  at  it  that  way.  I  understood  it  was  7.8  acres, 
and  I  supposed  that  was  the  area,  and  I  supposed  that  is 
where  the  parking  would  have  to  be. 

Q.  Assuming  some  day  this  hospital  became  a  part  of 
the  American  University  as  its  school  of  nursing  and  work 
shop,  did  you  not  take  into  consideration  the  fact  that  the 
entire  campus  would  be  available  for  that  use?  A.  I 
wouldn ’t  have  any  way  to  know  that. 

Q.  You  spoke  in  your  testimony  about  the  timing  of  the 
lights  at  Ward  Circle?  A.  Yes,  sir. 


516 


Q.  When  did  the  lights  go  there,  approximately  fifteen 
months  ago,  did  they  not?  A.  Do  you  know  about  when 
they  did?  A.  Yes. 

825  Q.  WTiat  is  your  best  estimate  of  the  time?  A.  Oh, 
a  year  ago. 

•  ••••••• 

Q.  Since  that  time,  the  traffic  situation,  the  flow  of 
traffic  has  been  better  regulated  and  handled  and  greater 
facility  for  the  use  of  Nebraska  Avenue  and  Massachusetts 
Avenue  has  been  had  since  the  installation  of  those  lights, 
has  there  not?  A.  Well,  you  have  had  a  controlled  inter¬ 
section  there. 

Q.  A  very  desirable  control?  A.  I  say  it  is  much  better 
than  an  uncontrolled  intersection,  yes,  more  orderly,  and 
safer. 

Q.  Is  there  any  reason  why  this  section  at  the  entrance 
to  Rockwood  Parkway  should  not  be  equally  well  con¬ 
trolled?  A.  It  would  be  a  more  difficult  problem,  consider¬ 
ably  more  difficult,  but  it  could  be  controlled  by  lights. 

•  ••••••• 

826  REDIRECT  EXAMINATION 
BY  MR.  GASCH: 

Q.  Mr.  Upham,  are  you  in  position  to  say  how  much  traffic 
would  be  added  by  a  300  bed  hospital  with  a  nurses’  home 
with  accommodations  for  168  nurses?  A.  Well,  using  the 
figures  of  the  District  engineers,  and  a  study  of  Georgetown 
Hospital,  which  I  understand  is  about  a  300  bed  hospital,  I 
would  say  the  nearest  that  I  could  estimate  would  be  close 
to  2,000  vehicles  a  day.  That  is  including  the  nurses’  home. 

Now,  you  would  get  a  peak  load,  an  hourly  peak  load 
there  of  about  from  190  to  225 — 190  to  220,  say.  That  would 
be  my  best  estimate. 
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Q.  What  would  that  represent  percentage-wise,  so  far  as 
the  existing  load  is  concerned  on  Nebraska  Avenue?  A. 
Well,  as  it  is  figured  out — and  I  didn’t  figure  it  out,  but  I 
checked  it  with  this — from  6  to  7  per  cent  increase. 

•  ••••••• 


Q.  Is  there  a  difference  between  adding  six  to  seven  per 
cent  to  a  free  flowing  traffic  load  of  a  street,  and  adding 
six  to  seven  per  cent  to  the  load  of  a  street  when  that  rep¬ 
resents  turning  traffic?  A.  Yes,  sir. 

827  Q.  Which  constitutes  the  greater  danger  or  diffi¬ 
culty,  from  a  practical  traffic  standpoint?  A.  Well, 
the  turning  traffic,  of  course.  And  then  again,  with  Ne¬ 
braska  Avenue  practically  at  peak,  during  the  peak  hours, 
then  to  add  six  or  seven  per  cent  on  top  of  that,  you  would 
get  capacity  at  peak  up  there,  and  it  would  be  up  to  capacity 
at  the  peak  hours. 

BY  THE  COURT: 

Q.  Just  because  the  capacity  of  Nebraska  Avenue  is  at 
its  peak,  as  you  say,  during  rush  hours,  you  wouldn’t 
recommend  stopping  all  building  operations?  A.  No,  sir. 

Q.  Or  stopping  the  building  of  future  houses?  A.  No,  sir. 

Q.  And  future  homes  in  that  area  just  because  that 
would  add  to  the  amount  of  traffic  passing  through  the 
street?  A.  That  is  right.  You  can  jam  it  in.  And,  as 
I  said,  this  was  based  on  getting  through  with  one  green 
light,  one  green  cycle.  Sometimes  it  will  take  you  two  or 
three  green  cycles. 

Q.  Don’t  we  all  often  have  to  go  through  two  or  three 
cycles  before  we  pass  an  intersection?  A.  We  might,  but 
it  is  not  desirable. 

*••••••• 
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828.  BY  MR.  GASCH:  - 

Q.  In  view  of  your  testimony  that  there  would  be  a  six 
or  seven  per  cent  increased  load  added  to  the  current  load 
on  Nebraska  Avenue  near  Rockwood,  and  that  this  would 
be  a  turning  traffic  load,  would  you  say  that  would  cause 
to  be  created  there  a  dangerous  traffic  condition?  A.  Well, 
I  think  you  have  a  dangerous  traffic  condition  there  now, 
and  if  you  add  six  or  seven  per  cent,  it  would  be  that 
much  worse. 

BY  THE  COURT: 

Q.  Could  the  danger  be  eliminated  by  putting  a  police¬ 
man  or  erecting  lights  at  that  point?  A.  It  would  help. 

•  ••«•••• 

Q.  If  you  put  in  a  three-phase  light,  you  would 
829  eliminate  the  danger?  A.  No.  You  would  still  have 
the  danger,  like  you  have  at  every  intersection. 

Q.  Oh,  well,  yes,  but  no  more  danger  than  at  any  other 
intersection.  A.  Only  that  this  is  so  near  capacity  it  would 
be  crowded  all  the  time. 

Q.  Isn’t  that  true  of  many  intersections?  A.  Oh,  yes. 

Q.  Throughout  the  city?  A.  Yes. 

Q.  That  is  nothing  extraordinary?  A.  No,  I  don’t  think 
it  is  extraordinary,  but  it  is  a  dangerous  situation,  and 
Nebraska  Avenue - 

•  •  •  •  •  •  •  • 


Q.  Would  the  passage  of  emergency  ambulances  going 
to  and  from  the  hospital,  further  aggravate  the  danger 
you  have  described?  A.  I  think  it  would  further  aggra¬ 
vate  it. 

•  ••••••• 
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830  RECROSS  EXAMINATION 

•  •  •  •  •  •  * 

,  .  f  '  • 

BY  MR.  E.  F.  COLLADAY: 

Q.  Were  you  shown  Mr.  Sexton’s  tables  of  his  counts 
out  there?  A.  Yes,  sir. 

Q.  Did  you  have  any  reason  to  make  another  count? 
A.  No,  sir. 

Q.  You  simply  disagree  with  his  average  capacity  figure? 
A.  That  is  right 

Q.  As  based  on  the  booklet  which  was  produced?  A. 
That  is  right.  I  think  his  method  is  correct. 

Q.  He  took  600,  and  you  cut  it  down  to  300  per  lane? 
A.  Well,  my  answer  is  a  little  over  300. 

Q.  That  is  just  on  your  general  observation?  A.  No. 

He  took  the  600  from  another  book  entirely,  not  the - 

THE  COURT :  I  guess  engineers  differ,  just  like  lawyers. 
THE  WITNESS:  Not  the  highway  capacity.  And  that 
brochure  No.  5  was  a  general  book,  it  wasn’t  a  technical 
book.  But  the  technical  book  which  he  refers  to  is  the 
Highway  Capacity  Manual,  and  it  should  come  out  exactly 
alike. 

831  Q.  His  figures  of  actual  counts,  you  accept?  A. 
Yes,  sir. 

Q.  And  his  method,  you  accept?  A.  Yes,  sir. 

•  •  •  •  .  •  •  • 

833  H.  LAMAR  HENDERSON 

(Resident  of  Spring  Valley,  4707  Woodway  Lane,  N.  W.)* 

•  •  •  •  •  •  •  • 

DIRECT  EXAMINATION 
BY  MR.  WILKES: 
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836  Q.  Have  you  considered  how  much  less  your  prop¬ 
erty  would  be  worth  under  these  conditions,  the  first 

condition  being  the  valuation  of  your  property  as  it  stands 
today  free  from  any  threat  of  the  erection  on  this  American 
University  site  of  Sibley  Hospital,  as  compared  secondly 
with  the  legal  right  being  given  Sibley  to  build  on  this 
property,  and  with  the  determination  on  the  part  of  Sibley 
Hospital  to  proceed  to  erect  this  structure?  Have  you  de¬ 
termined  what  difference,  if  any,  that  would  make  in  the 
value  of  your  property?  A.  Yes,  sir.  I  have. 

Q.  All  right.  State  in  your  own  way  what  those  differ¬ 
ences  are.  A.  I  think  my  property  would  depreciate  be¬ 
tween  35  and  40  per  cent. 

Q.  Now,  Major  Henderson,  why?  A.  Well,  let  us  view 
the  property - 

Q.  Just  enumerate  the  reasons,  if  you  will?  A.  The 
property  as  it  stands  now, — when  I  acquired  that 

837  property,  Woodway  Lane  was  one  block.  It  went 
right  up  to  the  American  University  campus.  On 

the  east  it  was  a  dead  end  street.  There  were  beautiful 
trees  there,  beautiful  forest.  The  traffic  on  that  street  wus 
practically  nothing.  It  was  just  a  few  cars  that  stemmed 
from  the  people  that  lived  in  the  block. 

THE  COURT :  You  have  been  all  over  that.  Give  us  the 
reasons  very  briefly  why  your  property  would  depreciate 
in  value  35  to  40  per  cent. 

THE  WITNESS:  AH  right,  sir. 

THE  COURT:  If  the  Sibley  Hospital  were  erected. 

THE  WITNESS:  As  my  house  now  stands,  Your  Honor, 
if  this  hospital  is  erected,  I  have  a  complete  view  of  that 
hospital  from  my  bedroom  window  24  hours  a  day.  That 
hospital  would  be  projected  into  the  air,  and  at  no  time 
during  the  night  or  day  will  it  ever  be - 

THE  COURT:  Why  would  that  diminish  the  value  of 
your  property?  We  are  talking  about  dollars  and  cents 
now.  All  these  physical  conditions  were  testified  to  before. 
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THE  WITNESS:  Well,  I  certainly  put  a  great  value 
on  the  right  to  live  there  in  peace  and  quiet;  the  safety  of 
my  children.  That,  I  certainly  believe,  is  imperative.  And 
I  can’t  conceive  of  anybody  wanting  to  purchase  my  home 
having — I  don’t  like  to  refer  to  the  hospital  as  a  commer¬ 
cial  property, — but  an  enterprise  or  building  of  that 

838  calibre  along  within,  say,  two  to  three  hundred  feet 
of  my  property. 

BY  THE  COURT: 

Q.  Suppose  a  college  dormitory  were  built  on  that  spot, 
would  that  have  that  same  effect?  A.  No,  sir.  It  would  not. 

Q.  Why  not?  A.  Because  the  activities  from  a  dormi¬ 
tory  would  not  be  anywhere  near  equal  to  what  would  be 
generated  from  a  hospital. 

Q.  Would  not  a  college  dormitory  be  noisier  than  a  quiet 
zone  around  a  hospital?  A.  I  don’t  believe  so,  Your  Honor. 
You  know,  delivery  trucks  start  at  four  o’clock,  or  five 
o’clock  in  the  morning.  There  we  are  in  a  very  peaceful 
and  quiet  neighborhood.  That  noise  will  start  as  early  as 
four  or  five  o’clock  in  the  morning.  And,  if  you  will  note 
from  this  scale  model,  the  approach  from  Rockwood  Drive¬ 
way,  those  lights  will  make  a  sweep  right  across  my  home. 
That  is  at  night,  the  headlights  from  automobiles.  In  other 
words,  it  will  be  a  continual  flash. 

Q.  You  don’t  expect  automobiles  to  come  in  front  of  your 
house?  A.  No,  sir. 

•  •  •  •  •  *  •  • 

839  Q.  You  have  testified  to  all  of  that.  I  want  to  know 
how  you  arrive  at  your  figure  of  35  to  40  per  cent. 

Did  you  get  it  out  of  the  air,  or  do  you  have  some  basis 
for  that  figure?  A.  No,  sir.  I  think  anyone  who  is  looking 
for  a  home  in  a  nice  peaceful,  quiet  community  simply 
would  not  buy  a  house  that  near  to  a  hospital,  with  all  of 
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its  commercial  activities.  If  they  are  going  to  pay  that  price 
for  a  home,  they  are  certainly  going  out  to  where  they  can 
get  peace  and  qniet. 

Q.  Are  you  testifying  as  the  owner  of  this  one  house,  or 
as  a  real  estate  expert?  A.  I  am  testifying  as  the  owner 
of  a  home,  also  from  my  knowledge  of  real  estate. 

BY  MR  WILKES: 

Q.  Major,  what,  in  your  judgment,  is  the  property  worth 
free  from  any  threat  of  a  hospital?  A.  Well,  I  was  offered 
forty-seven  five  for  my  house  two  years  ago. 

Q.  Do  you  think  it  was  worth  forty-seven  five  before 
there  was  any  threat?  A.  I  think  it  is  worth  a  little  more 
than  that.  Yes,  sir. 

Qi  What  do  you  think  you  could  sell  it  for  if  the 
840  hospital  where  actually  made  possible,  or  the  estab¬ 
lishment  of  it  legally,  with  the  advertised  determina¬ 
tion  on  the  part  of  Sibley  to  build  that  structure  there? 


A.  My  opinion  is  that  house  would  bring  under  those 
conditions  between  thirty-thousand  and  thirty-two  five. 

*••••••« 


•  Q.  Have  you  considered  what  effect  the  location  of  the 
parking  lot  as  these  plans  have  shown  it  to  be  located, 
would  have  upon  the  value  of  your  property?  A.  I  think 
it  would  have  a  very  serious  effect,  for  this  reason,  that 
the  parking  lot,  they  would  certainly  have  some  lighting 
facilities  there,  and  preferably  flood  lights,  and  those  would 
almost  be  in  my  front  door,  approximately  two  to  three 
hundred  feet  away  from  the  front  of  my  property,  and  the 
starting  and  stopping  of  automobiles  at  all  hours  of  the 
night  and  day  would  certainly  have  a  very  serious  effect. 
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THE  COURT :  Are  you  assuming  there  would  be 
841  a  lot  of  commotion  all  night  long? 

THE  WITNESS:  Yes,  sir.  If  Your  Honor  please, 
I  think  the  commercial  delivery  trucks  you  would  find  would 
start  moving  in  there  at  four  o’clock  in  the  morning.  You 
would  have  bread  trucks  and  milk  trucks,  and  all  types  of 
service  vehicles.  I  think  you  would  find  them  moving  in 
rather  early  in  the  morning. 

THE  COURT:  In  the  case  of  a  college  dormitory, 
wouldn’t  you  find  a  great  deal  of  similar  activities,  with 
young  men  coming  back  to  the  dormitory  late  at  night  after 
a  late  party? 

THE  WITNESS:  If  Your  Honor  please,  I  lived  in  a 
dormitory  four  years  myself  when  I  was  in  college,  and 
from  my  memory  of  that  experience,  I  didn’t  find  there  was 
a  great  deal  of  activity  after  ten  o’clock  at  night 

THE  COURT:  You  must  have  been  in  a  very  w’ell  dis¬ 
ciplined  college. 

BY  MR.  WILKES: 

Q.  Do  you  think  the  fact  that  this  is  under  the  general 
sponsorship  of  the  Methodist  Church  might  make  a  dormi¬ 
tory  quite  orderly  as  compared  with  some  other  college? 
A.  Well,  we  certainly  hope  so. 

•  ••••••• 

S44  THE  COURT :  •  *  *  Now,  I  want  to  say  this,  Mr. 

Wilkes:  I  don’t  understand  that  it  is  claimed  by  the 
plaintiffs  that  the  booing  and  the  hissing  and  the  applause 
made  it  impossible  or  difficult  to  hear  the  witnesses.  It 
couldn’t  be  successfully  claimed,  because  we  have  a  tran¬ 
script  of  everything  that  was  said,  and  if  the  Reporter 
could  hear,  I  presume  the  Commissioners  could  hear. 

But  I  don’t  understand  that  that  is  the  point.  As  I  gath¬ 
ered,  the  point  was  that  all  these  episodes,  which  were 
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repeated  from  time  to  time,  interfered  with  deliberate 
consideration,  which  is  an  entirely  different  matter  than 
interfering  with  the  ability  to  hear  what  was  said.  In  other 
words,  it  created  an  atmosphere  which  was  not  conducive 
to  calm  deliberation. 

•  ••••••• 

845  Q.  When  yon  were  offered  forty-seven  thousand 
five  hundred  dollars  for  your  house  two  years  ago, 
the  campus  of  the  American  University  was  zoned 

846  Residential  A,  was  it  not?  A.  Yes,  sir. 

Q.  That  permits  the  erection  of  any  university 
building  or  college  building,  including  dormitories?  A.  I 
am  not  aware  of  that,  but  I  assume  that  is  true. 

Q.  Haven’t  you  learned  a  good  deal  about  the  zoning  law 
and  regulations  since  this  case  began?  A.  WTiat  is  the 
general  situation  in  the  zoning  hearing,  is  all  I  know. 

Q.  Also,  you  are  a  real  estate  broker  and  expert,  aren’t 
you?  A.  (No  answer  audible  to  the  Reporter.) 

BY  THE  COURT: 

Q.  Major  Henderson,  have  you  personally  as  a  real  estate 
broker  bought  and  sold  houses  for  others  in  the  District 
of  Columbia?  A.  No,  sir;  not  for  others.  I  purely  trade 
for  my  own  account. 

Q.  Beg  pardon?  A.  I  strictly  trade  for  my  own  account, 
and  I  build  for  my  own  account,  investment  and  sale. 

Q.  You  have  a  broker’s  license,  but  you  don’t  often  act 
on  it?  A.  That  is  right. 

Q.  Have  you  appraised  any  properties?  A.  Well,  I  have 
for  my  own  account,  not  for  other  people. 

847  BY  MR.  COLLADAY: 

Q.  You  are  aware,  are  you  not,  that  there  has  been  a 
very  marked  reduction  in  the  real  estate  market  on  resi- 
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dences  in  the  last  two  years?  A.  Apparently,  there  has 
been  a  slow  down,  Mr.  Colladay,  and  some  properties  are 
selling  for  less,  or  they  are  selling  for  less  today  than  they 
did  two  years  ago. 

Q.  How  old  is  yonr  house?  A.  Three  years  old. 

Q.  You  read  the  Wall  Street  Journal?  A.  Yes,  sir. 

Q.  You  remember  that  a  few  weeks  ago  there  was  a 
headline  on  the  front  page  about  the  percentage  of  reduc¬ 
tion  in  value  of  used  houses  all  over  the  United  States? 
A.  Yes,  I  recall  something  about  the  article. 

Q.  And  it  is  a  fact  isn’t  it,  that  here  in  Washington 
the  market  on  used  houses  has  gone  down  very  much  in 
the  last  year  and  a  half?  A.  Well,  I  don’t  know  about 
“very  much”,  what  you  mean  by  that,  Mr.  Colladay.  I 
know  they  are  down  from  the  peak,  and  I  would  say  the 
peak  is  last  year. 

Q.  I  am  not  permitted  to  testify,  so  I  can’t  help  you 
on  that.  The  peak  was  a  year  or  more  ago?  A.  I  would 
say  a  year  ago  ? 

•  *•••••• 

848  BY  MR.  E.  F.  COLLADAY: 

Q.  This  loss  you  have  testified  to,  or  reduction  in  value, 
is  purely  theoretical,  isn’t  it?  A  That  is  my  opinion. 

Q.  That  is  your  opinion?  A  Yes,  sir. 

Q.  There  is  no  way  you  know  of  to  determine  an  actual 
loss  on  your  house,  except  by  selling  it,  is  there?  A  That 
would  be  the  only  way. 

•  ••••••• 

CROSS  EXAMINATION 
BY  MR.  CROMELIN: 

Q.  Did  you  receive  one  of  these  papers  that  has  been 
introduced  in  evidence  here,  Defendants’  Exhibit  No.  23? 
A.  Yes,  sir. 
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Q.  How  many  bus  loads  did  the  citizens  association 
bring  to  the  hearing? 

•  •  •  •  •  •  •  • 

849  Q.  Did  you  take  some  buses? 

THE  WITNESS:  I  think  around  six  buses. 

BY  MR.  CROMELIN : 

Q.  And  they  were  kept  there  all  day  in  front  of  the 
District  Building?  A.  Yes. 

Q.  And  returned  the  people  at  the  end  of  the 

850  hearing  each  day?  A.  Yes. 

Q.  One  day  we  were  there  until  between  five  and 
six  o’clock?  A.  Yes. 

Q.  Were  you  there  one  day  when  Commissioner  Donohue 
said:  “Ladies  and  gentlemen:  We  have  a  long  hearing  to¬ 
day,  and  the  more  time  we  waste  with  applause,  the  less 
information  will  the  Commission  receive?”  A.  I  was 
there.  Yes,  sir. 

•  •  •  *  •  • 

858  PERCY  H.  RUSSELL,  JR. 

(Resident  of  Spring  Valley) 


DIRECT  EXAMINATION 


860  THE  COURT: 


861  Have  your  views  on  the  question  as  to  whether 
your  home  would  be  rendered  less  livable  as  a  re- 
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suit  of  the  erection  of  a  hospital  on  the  proposed  site  been 
changed  or  modified  in  any  way  as  a  result  of  your  seeing 
the  detailed  plans  of  the  hospital! 

THE  WITNESS:  Yes,  sir.  ,  • 

THE  COURT:  In  what  respect?^ 

THE  WITNESS :  First  I  now  know  where  the  road  will 
come,  and  I  might  tell  Your  Honor- — 

THE  COURT:  In  what  respect  have  your  views 
changed? 

THE  WITNESS :  Well,  since  I  know  more  in  detail  con¬ 
cerning  the  plans  for  the  hospital,  my  reasons  for  opposing 
the  erection  of  the  hospital  on  the  proposed  location  have 
become  more  clear,  more  concrete. 

THE  COURT :  But  your  views  have  not  changed? 

THE  WITNESS:  I  oppose  the  erection  of  the  hospital 
at  the  proposed  location,  sir.  ,  v 
THE  COURT :  Because  it  would  make  your  house  less 
livable,  is  that  it?  And  do  you  still  adhere  to  those  views? 


THE  WITNESS :  Because  my  house  is  on  Rockwood 
Parkway,  which  is  the  closest  street  to  the  exit  from  Ameri¬ 
can  University  from  this  proposed  hospital,  I  feel 
862  that  they  will  utilize  my  street  for  parking  purposes 
— that  is,  cars  which  go  to  the  hospital  and  which 
cannot  find  space  on  the  parking  grounds  would  utilize  not 
my  street  but  Rockwood  Parkway. 

MR.  WILKES:  May  it  please  the  Court,  of  course  I 
don’t  want  to  do  anything  Your  Honor  doesn’t  approve,  but 
I  will  make  a  tender  right  now. 

THE  COURT :  Yes,  I  think  that  is  the  best  way  of  pro¬ 
ceeding.  Suppose  you  make  an  offer  of  proof. 

MR.  WILKES :  We  tender  by  this  witness  to  show  that 
he,  as  an  owner,  has  the  following  reasons  for  feeling  that 
his  property  will  be  depreciated  in  value  between  40  and  50 
per  cent : 
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Firstly,  because  the  means  of  ingress  and  egress — sole 
means  of  ingress  and  egress  under  the  Justement  plan,  are 
close  to  the  rear  of  his  building.  It  will  increase  the  noise 
a  great  deal  in  that  traffic  going  in  and  out,  truck  traffic  and 
other  traffic,  will  made  a  great  deal  of  disturbance.  He  is 
close  enough  to  the  proposed  hospital  to  clearly  see 

863  it  in  the  wintertime,  and  likewise,  see  portions  of  it 
in  the  summertime. 

The  existence  of  a  tall  structure,  lighted  throughout  the 
period  of  the  night  to  some  extent,  will  in  his  judgment  in¬ 
dicate  that  there  is  something  in  the  neighborhood  which 
is  entirely  out  of  keeping  with  everything  else  that  is  in 
the  neighborhood. 

He  believes  that  the  lighting  of  parking  facilities  will 
create  intense  light  at  spots  on  the  campus.  He  believes 
that  when  any  fire  engine  alarm  is  sounded  in  the  neighbor¬ 
hood  it  will  result  that  just  merely  because  the  hospital  is 
in  the  neighborhood  the  bringing  of  additional  pieces  of  fire 
equipment  will  occur,  winch  will  be  disturbing  to  the 
neighborhood. 

He  further  believes  that  it  will  bring  to  the  neighbor¬ 
hood  large  numbers  of  employees  of  the  hospital  who  do 
not  live  in  the  area,  large  numbers  of  visitors.  He  be¬ 
lieves  that  the  traffic  situation  is  about  to  capacity  now,  and 
the  capacity  would  be  over-burdened  by  the  additional  ve¬ 
hicles  which  would  be  drawn  to  the  neighborhood.  He 
would  also  point  out  to  Your  Honor,  for  Your  Honor’s 
consideration,  that  when  special  events  occur  at  the  Uni¬ 
versity  and  at  the  church,  the  parking  situation  is  already 
acute  and  it  wrould  result,  in  his  judgment,  in  parking  being 
frequently  placed  in  front  of  his  house. 

*••••#•••• 

864  MR.  WILKES:  This  witness  would  also  testify 
that  the  mental  attitude  of  an  owner  is  affected  to  some 
extent. 
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THE  COURT:  Mental  attitude  of  whom? 

MR.  W  ILKES :  Mental  attitude  of  an  owner  is  affected 
to  some  extent  by  all  of  the  activity  of  a  hospital,  and  that 
the  quiet  residential  character  of  the  neighborhood  would 
be  quite  adversely  affected. 


865  DR.  JOHN  M.  OREM 
was  recalled  to  the  witness  stand,  •  •  • 

THE  COURT :  Dr.  Orem,  the  question  I  wanted  to  ask 
you  is  this.  I  failed  or  forgot  to  ask  you  when  you  were 
on  the  stand. 

During  what  hours  are  deliveries  of  supplies  and  food 
and  so  forth  made  at  the  hospital? 

THE  WITNESS:  As  far  as  I  know,  there  are  no  sup¬ 
plies — there  might  be  an  occasional  supply,  some 

866  emergency,  for  instance  oxygen  or  a  tank  of  some 
anesthetic,  purely  an  emergency  thing  that  might 

be  delivered  at  any  hour — but  certainly  the  produce  and 
bakeries,  bread  supplies,  and  so  forth,  are  delivered  be¬ 
tween  eight  and  three-thirty. 

THE  COURT :  Do  any  trucks  regularly  deliver  anything 
to  the  hospital  between  the  hours  of  6  p.m.  and  7  a.m.? 
THE  WITNESS:  Not  that  I  know  of. 


CROSS  EXAMINATION 


MR.  WILKES :  May  I  ask  him  this  one  question :  What 
about  milk  deliveries,  if  you  know? 


THE  WITNESS :  That  is  in  the  old  days.  It  isn’t  true 
any  more. 
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874  BORIS  TIMCHENKO 

(Tree  Expert) 

•  •  •••••••• 

DIRECT  EXAMINATION 

875  BY  MR.  WILKES: 


877  Q.  May  I  return  to  my  question,  which  was  this: 
To  'what  extent  will  it  be  possible  within  the  realm  of 

practical  operations  to  save  the  trees  which  are  located  be¬ 
tween  the  Wrather  property  and  this  property,  and  between 
University  Lane  and  this  property,  and  between  the  Dudley 
house  and  these  seven  houses  and  the  Sibley  site?  In  other 
words,  to  what  extent  will  it  be  practical  to  save  trees  in 
the  area  that  is  shown  on  this  exhibit  in  a  light-colored 
green!  A.  Well,  with  your  grading,  which  is  proposed, 
very  few  trees  will  survive.  In  one  spot  where  a  group  of 
very,  very  nice  large  poplar  trees,  fill  will  be  approximately 
15  feet  or  more.  This  means  all  this  group,  all  those  trees 
will  die,  maybe  not  immediately,  but  in  the  next  year  or  two. 

Q.  And  why?  A.  Because  a  fill — fill  around  a  tree  more 
than  15  feet  deep,  the  trees  just  can’t  live. 

Q.  Is  it  possible  to  put  a  well  around  a  tree  and 

878  have  it  live?  A.  It’s  possible.  I  have  seen,  as  a 
matter  of  fact,  I  designed  wells,  myself,  but  I  never 

designed  any  well  over  three,  four,  five  feet  maximum. 
Otherwise,  it  is  not  practical. 

Q.  What  happens  if  you  put  a  tree  in  a  well  more  than 
four  or  five  feet  deep?  A.  Generally  the  tree  survives  for 
two  or  three  years  or  five  years,  and  then  passes  out. 

After  this  construction  as  shown  by  this  plan  is  com¬ 
pleted,  in  the  summer  time  when  the  leaves  are  on  the  trees, 
to  what  extent  will  those  trees  screen  that  building  or  those 
buildings?  A.  Very  little,  because  majority  of  those  trees 
.are  very  high-branched  and  they  growing  close  together. 
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Right  now  it  is  wilderness  down  there.  It’s  hardly  pos¬ 
sible  to  see.  But  as  soon  as  you  clear  the  underbrush,  the 
long,  tall  stems — it  will  be  long,  tall  stems  and  leaves  on  top 
of  those  trees,  that  is  all  that  will  be  left. 

Q.  In  your  judgment,  how  many  of  those  trees  which 
will  remain  standing  are  appropriate  from  the  point  of  view 
of  a  landscape  gardener  for  an  operation  like  that,  costing 
seven  or  eight  or  nine  million  dollars!  A.  There  are  a  few 
poplar  trees  which  are  very  nice  trees,  but  like  you  men- 
.  tioned  before,  they  won’t  form  any  screen  in  winter  time 
at  all,  and  I  don’t  think  they  could  be  considered  as  screen¬ 
ing  for  the  building  of  this  height. 


879  THE  COURT:  Of  course  you  could  plant  new 
trees  after  the  building  is  erected,  couldn’t  you! 

THE  WITNESS :  Yes,  but  with  the  grades  down  there, 
it  will  be  an  awfully  expensive  proposition. 

THE  COURT:  It  could  be  done! 

THE  WITNESS :  It  could  be  done. 

THE  COURT:  It  is  just  a  question  of  money! 

THE  WITNESS :  Not  in  all  spots.  In  some  spots  there 
are  banks  one-to-one,  or  worse,  about  going  this  way;  you 
can’t  plant  any  trees  on  banks  like  that.  (Indicating) 


CROSS  EXAMINATION 
BY  MR.  E.  F.  COLLADAY: 

Q.  Are  you  sure  you  can’t  plant  trees  on  a  bank!  A.  It 
depends  on  the  bank. 

Q.  Hasn’t  there  been  a  great  deal  of  reforestation  done 
on  such  banks!  A.  Yes,  sir.  I  mean  large  trees.  You  can 
plant — 

Q.  Small  trees  grow  to  be  large,  don’t  they!  A.  Well, 
if  you  wait,  15,  20  years. 
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Q.  About  these  poplars  that  you  spoke  about,  did  you  say 
they  are  15-feet  below  grade?  A.  In  one  spot  where  is 
ravine  right  now. 

880  Q.  How  large  is  that  spot?  A.  Well,  I  didn’t  meas¬ 
ure  it  exactly,  but  it  is  shown  on  the  drawing. 

Q.  About  how  many  trees  are  involved?  A.  About  a 
dozen  or  15  trees. 

Q.  A  dozen  or  15  out  of  a  total  of  how  many?  A.  Well, 
around — you  see,  around  the  entire  property  there’s  hun¬ 
dreds  of  trees. 


Q.  Is  there  any  reason  the  underbrush  has  to  be  re¬ 
moved?  A.  Well,  this  doesn’t  form  any  screen. 

Q.  The  underbrush  doesn’t  form  any  screen?  A.  No.  I 
don’t  consider  it  as  screen. 


881  Q.  How  large  a  diameter  can  you  readily  move — 
the  diameter,  say,  two  feet  above  the  ground?  A. 

Generally  it  is  measured  one  foot  above  the  ground. 

Q.  Well,  one  foot  above  the  ground.  A.  Well,  I  just 
finished  job  here  in  south  of  Maryland  where  we  moved  a 
tree  3-foot  in  diameter. 

Q.  Three  feet  in  diameter?  A.  Yes. 

Q.  And  it  would  be  possible  to  place  handsome  trees 
around  this  hospital,  would  it  not?  A.  No,  because  you 
won’t  be  able  to  transport  them  on  the  District  streets. 

Q.  How  large  can  you  transport  on  the  District 

882  streets?  A.  Well,  the  maximum — 

Q.  Within  the  3  feet  you  have  given  as  the  maxi¬ 
mum.  A.  The  maximum,  I  think,  according  to  the  regula¬ 
tions,  about  ten-foot  ball,  which  means  about  10  to  12  or  14 
inch. 

Q.  That  is  quite  a  good  tree?  A.  Good-sized  tree. 


533 


Q.  You  could  plant  two  or  three  hundred  of  these  around 
this  hospital,  couldn’t  you?  A.  Not  everywhere,  because 
the  grades  are — 

Q.  Not  everywhere,  but  you  could,  evergreens,  where  you 
couldn’t  plant  deciduous  trees,  couldn’t  you?  A.  You  could 
use  evergreen. 


WILLIAM  A.  ELLIOTT, 
(Real  Estate  Expert) 


DIRECT  EXAMINATION 
BY  MR.  WILKES: 


884  MR.  WILKES :  May  it  please  the  Court,  I  think  so. 
It  is  clear  in  my  mind.  I  will  try  to  make  it  clear  to 

Your  Honor  and  counsel.  And  it  is  clear  to  the  witness,  I  am 
sure,  that  we  are  taking  in  both  instances  the  present  fair 
market  value.  One  is  upon  the  basis,  however,  that  there 
is  no  legal  right  nor  no  threat  to  build  this  hospital  That 
we  call  the  before  value,  just  to  tag  it  with  a  name. 

THE  COURT :  It  is  the  present  value. 

MR.  WILKES :  Both  of  them  are  present  values,  Your 
Honor.  The  after  value,  so  to  speak,  is  the  present  fair 
market  value  upon  the  basis  that  this  hospital  legally 

885  may  be  built  and  there  has  been  a  public  determina¬ 
tion  expressed  by  Sibley  to  build  that  hospital. 


Q.  You  have  determined  those  two  valuations  as  to  each 
one  of  these  houses  you  have  appraised,  have  you,  Mr. 
Elliott?  A.  Yes. 
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886  Q.  May  I  ask  you  this,  Mr.  Elliott,  please,  would 
there  be  any  difference  in  your  values  in  January  of 
this  year  as  compared  with  June  of  this  year? 

MR.  E.  F.  COLLAR  AY :  Before  or  after  January  28? 

MR.  WILKES ;  Let’s  take  the  value  on  January  28  as 
compared  with  the  value  as  of  this  23rd  day  of  June. 

BY  MR.  WILKES : 

Q.  Would  there  be  any  difference  in  the  values,  other 
things  being  equal,  just  by  reason  of  the  change  of  the  date? 
A.  Not  appreciably. 

Q.  Let’s  get  back  to  the  question,  what  would  be  the  dif¬ 
ference  in  this  so-called  before  and  after  value  as  to  these 
properties  which  you  have  appraised?  A.  Well,  of  the 
230-odd  houses,  I  estimated  that  there  would  be  a  differ¬ 
ence  of  $1,161,000. 


887  Q.  I  hand  you  a  plat  and  I  will  ask  you  if  the 
houses  which  you  have  appraised  are  those  which 
are  enclosed  in  the  red  lines,  exclusive  of  the  structures  on 
the  American  University  property.  •  •  • 


A.  Yes,  those  are  the  ones. 


888  (Map  showing  houses  was  marked  Interve- 

nors’  Exhibit  No.  9  and  received  in  evidence.) 


Q.  Mr.  Elliott,  in  addition  to  the  properties  which  are 
within  the  red  lines  there,  are  there  other  properties  which 
in  your  judgment  would  be  depreciated  in  value  under  the 
test  that  I  have  referred  to?  A.  There  are. 

Q.  Approximately  how  many,  in  your  judgment? 

MR.  E.  F.  COLLADAY :  Within  what  area? 
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MB.  WILKES :  Outside  of  the  area,  approximately  how 
many? 

THE  WITNESS:  150  to  200. 


Q.  But  you  have  not  undertaken  to  appraise  those?  A. 
No,  sir.  • 


889  Q.  Are  you  prepared  to  identify  each  residence 
and  give  the  two  valuations  and  the  damage  suffered 
as  to  each  one  of  those,  being  the  residences  located  with¬ 
in  the  red  lines  shown  on  the  plat  just  offered  in  evidence? 
A.  Do  I  understand  you,  you  mean  identify  them  by  street 
number? 

Q.  Yes,  sir.  A.  Yes,  sir. 


THE  COURT : 


890  •  •  •  The  Court  would  like  to  ask  this  witness  a 

question. 

Have  you  made  any  study  of  the  effect  that  the  construc¬ 
tion  of  other  hospitals  in  residential  areas  has  had  on  prop¬ 
erty  values  of  the  surrounding  property? 

THE  WITNESS:  Yes,  sir,  to  a  degree. 

THE  COURT:  Where? 

THE  WITNESS:  Old  Georgetown  Hospital,  new 
Georgetown  Hospital,  Children’s  Hospital,  Emergency 
Hospital 


THE  COURT:  Of  those  that  you  mentioned,  only  the 
Georgetown  Hospital  is  in  a  nice  residential  area,  isn’t  it? 

THE  WITNESS:  Yes,  sir,  that’s— only  residential 
property  there  is  only  on  one  side  of  the  block. 
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THE  COURT :  You  say  you  have  studied  the  effect  of 
the  location  of  the  new  Georgetown  Hospital  on  property 
values  in  adjacent  area? 

THE  WITNESS:  Yes,  sir. 

891  THE  COURT :  WTiat  conclusion  did  you  reach  as 
to  that! 

THE  WITNESS:  I  think  there  the  depreciation  was 
small  and  that  has  been  overcome  by  the  inflation  in  the  last 
few  years. 


CROSS  EXAMINATION 

BY  MR.  E.  F.  COLLADAY : 

Q.  Mr.  Elliott,  do  you  do  very  much  appraising?  A.  No, 
sir. 

Q.  How  many  appraisals  of  large  and  expensive  resi¬ 
dences  have  you  made  in  the  year  1952?  A.  Did  you  say 
large  residences? 

Q.  Large  and  expensive  residences — residences  from 
$35,000  to  $100,000  each,  in  1952?  A.  None. 

Q.  How  many  in  1951  ?  A.  I  have  never  done  appraising 
for — from  a  financial  standpoint,  except,  in  connection  with 
my  business,  with  the  exception  of  about  four  instances. 

Q.  How  long  ago  were  those  four  instances  ?  A.  One  was 
last  year,  one  in  ’51,  but  they  were  not  large,  expensive  resi¬ 
dences. 

*••••••••• 

895  Q.  Have  you  some  work  sheets  on  which  your  fig¬ 
ures  are  separated  for  each  of  these  houses?  A.  Yes, 
I  have  my  work  sheet  here. 

Q.  Are  they  separated  for  each  house  ?  A.  Yes. 


897  THE  COURT:  I  want  to  be  sure  I  understand 
your  answers,  Mr.  Elliott.  Do  I  understand  that  this 
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depreciation  is  sort  of  your  prophesy  as  to  how  the  values 
will  go  down?  Is  that  it?  It  is  a  prophesy,  is  it  not?  It 
isn’t  based  on  fact,  is  it? 

THE  WITNESS:  Oh,  not  at  all,  sir. 

THE  COURT:  It  is  a  prophesy? 

THE  WITNESS :  I  think  it  is  all  a  matter  of  opinion. 

THE  COURT :  It  is  an  opinion  as  to  what  will  happen 
in  the  future? 

THE  WITNESS:  That’s  right. 


900  REDIRECT  EXAMINATION 

BY  MR.  WILKES: 

Q.  Is  there  any  house  which  you  appraised  which  you 
did  not  actually  visit?  A.  I  did  not  go  in  all  the  houses. 
For  instance,  there  is  one  block  of  six  houses  on  old  Uni¬ 
versity  Place.  I  went  in,  I  think,  every  one  of  those.  I 
went  in  Mr.  Wrather’s  house. 

Q.  But  with  respect  to  each  of  these  houses  which  you 
have  appraised,  did  you  actually  go  to  each  of  the  houses, 
whether  you  went  inside  or  not?  A.  I  went  to  every  one  of 
them. 

900-a  Q.  And  how  many  visits  back  did  you  make  to  this 
area  for  the  purpose  of  actually  investigating  the 
facts  in  connection  with  the  neighborhood  and  the  houses? 
A.  Six,  I  think. 

Q.  And  did  you  spend  more  than  just  a  few  minutes  on 
some  of  these  occasions?  A.  I  spent,  I  think,  three  half¬ 
days  plus  study  at  night,  plus  conferences. 

Q.  How  long  have  you  been  working  on  this  matter,  al¬ 
together?  A.  About  three  weeks. 

MR.  WILKES :  That  is  all. 

MR.  E.  F.  COLLADAY :  I  want  to  ask  that  those  yellow 
sheets,  with  the  witness’  permission,  be  received  in  evi¬ 
dence. 
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THE  COURT:  Are  you  tendering  them  in  evidence? 
MR.  E.  F.  COLL  AD  AY :  Yes,  Your  Honor. 

THE  COURT:  They  may  be  admitted. 

THE  DEPUTY  CLERK:  Plaintiff’s  Exhibit  No.  65. 

(Yellow  work  sheets  were  marked  Plaintiffs’ 
Exhibit  No.  65  and  received  in  evidence.) 

901  H.  CLINTON  SMITH, 

•  •  •  was  called  #  * 

DIRECT  EXAMINATION  (Resumed) 

BY  MR.  WILKES : 


Q.  And  what  is  the  total  number  of  parking  spaces  which 
you  find,  as  you  have  shown  by  that  plat,  located  in  the 
Georgetown  area? 


902  A.  No.  I  have  here  a  revised  schedule  showing 
the  chart  of  exactly  the  location,  and  I  find  that  I 
have  118  spaces  for  doctors  and  191  spaces  for  public, 
which  leaves  a  total  of  309  spaces  for  doctors  and  public, 
and  22  spaces  for  service,  that  is,  for  trucks,  ambulances, 
and  other  service  vehicles,  a  total  of — 

Q.  The  total  is  what  ?  A.  The  total  is  331,  including  the 
service  parking  spaces. 

Q.  Now,  that  is  all  shown  on  this  plat,  is  it? 
A.  That  is  shown  on  the  plat,  and  I  have  shown  the  loca¬ 
tion — 


MR.  WILKES :  We  offer  this  plat  in  evidence,  may  it 
please  the  Court. 
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THE  COURT :  It  may  be  admitted. 

(Thereupon,  the  plat  above  referred  to  was 
marked  Interveners’  Exhibit  No.  10,  and  re¬ 
ceived  in  evidence.) 


905  MR.  WILKES:  May  it  please  the  Court,  Mr. 

Justement  testified  there  were  68  parking  spaces  at 
the  Georgetown  University  Hospital;  We  are  rebutting 
that 

THE  COURT:  I  don’t  care  how  many  parking  spaces 
there  are  at  Georgetown  University  Hospital  I  don’t  think 
that  makes  any  difference  so  far  as  the  issues  of  this  case 
are  concerned. 

Now,  I  admitted  that  plat.  I  am  inclined  to  admit  the 
photograph,  although,  frankly,  I  think  it  is  too  remote. 
But  since  this  is  not  a  jury  trial,  I  will  admit  it. 


909  MR.  WILKES :  We  would  like  very  briefly  to  ten¬ 
der  proof  that  the  parking  space  as  shown  by  the 

910  picture  introduced  is  for  approximately  100  cars; 
that  in  addition  to  that  this  witness  actually  saw 

parked  out  on  Reservoir  Road,  vehicles  which  were  put 
there  by  people  having  business  with  the  hospital,  and  in 
excess  of  120  in  number. 


Q.  Mr.  Smith,  you  have  seen  this  model  which  is  on  the 
trial  table  here,  which  has  been  referred  to  as  the  Juste¬ 
ment  model,  have  you  not?  A.  Yes,  sir. 

Q.  What  is  the  difference  in  elevation  between  the  street 
known  as  University  Avenue  and  the  highest  point  of  the 
structure  as  shown  on  this  model?  A.  From  the  parapet 
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wall  on  the  roof  to  the  middle  of  University  Avenue  op¬ 
posite  the  corner  of  the  building,  is  135  feet. 


911  Q.  Now,  Mr.  Smith,  at  its  closest  point,  how  close 
is  this  building  to  an  adjoining  property  line?  A.  It 

is  80  feet  from  University  Avenue  to  the  corner  of  the 
building,  and  sixty  feet  from  the  lot  line  to  the  same  corner 
of  the  building  facing  Wood  way  Parkway. 

Q.  Now,  in  relation  to  that  sixty  foot  differential  be¬ 
tween  the  corner  of  the  building  and  the  private  lot  line, 
how  does  that  compare  with  the  length  of  this  room?  A. 
This  room  is  57  feet  eight  inches  in  length — 

Q.  You  measured  that,  did  you?  A.  I  measured  this 
room. 

•  ••••••••• 

MR.  WILKES :  If  it  please  the  Court,  we  tender 

912  proof  by  this  witness  that  it  is  actually  occupied  for 
the  purpose  of  using  all  of  the  first  floor  and  part 

of  the  second  floor  for  office  purposes,  and  the  basement 
for  the  storage  of  materials  belonging  to  the  C.  &  P.  Tele¬ 
phone  Company,  and  that  all  of  the  occupancy  is  for  the 
uses  and  purposes  of  the  C.  &  P.  Telephone  Company. 

•  ••••••••• 

BY  MR.  WILKES : 

Q.  Mr.  Smith,  have  you  seen  a  plat  which  Mr.  Juste- 
ment  identified,  showing  a  350  automobile  parking  space 
on  this  7.8  acres  tract?  A.  I  have. 

Q.  What  would  that  do  with  respect  to  the  trees  which 
would  remain  on  this  area  if  that  additional  space  was 
taken  for  parking  purposes? 

THE  COURT:  Well,  you  would  have  to  cut  the  trees 
down,  wouldn't  you?  I  suppose  that  is  obvious,  that  you 
couldn’t  have  a  parking  space  with  trees  on  the  same  spot. 
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BY  MR.  WILKES: 

Q.  Will  you  give  the  Court,  briefly,  a  picture  of  just  what 
the  difference  would  be  between  that  treatment  and  the 
treatment  shown  by  this  model  that  has  been  intro- 
913  duced  in  evidence  before  the  Court!  A.  Well,  the 
model  and  this  plan  are  entirely  different.  The  re¬ 
vised  plan  for  parking,  containing  352  cars,  is  entirely 
different  from  the  layout  as  shown  on  the  model. 

The  model  shows  trees  which  would  be  eliminated  with 
this  revised  plan,  and  shows  trees  that  would  be  on  the 
adjoining  property  of  the  residents  of  Spring  Valley. 


915  (Thereupon,  the  model  referred  to  was  mark¬ 

ed  Intervenors’  Exhibit  No.  12  for  identifica¬ 
tion.) 


Q.  Mr.  Smith,  what  retaining  wall,  if  any,  would  be  neces¬ 
sary  under  this  350  parking  space  plan,  in  order  to  carry 
out  the  extension  of  parking  in  the  direction  of  University 
Lane,  now  known  as  Glenbrook  Road,  as  shown  on  this 
amended  parking  area  plat!  A.  The  revised  plan  for  park¬ 
ing  showing  352  cars  would  require  a  retaining  wall  that 
would  be  in  some  places  twenty  feet  high  if  you  carried  out 
that  plan  on  the  west  side  of  the  building. 


916  Q.  It  would  be  across  the  street  from  four  of  them! 

A.  I  haven’t  seen  the  houses,  but  it  does  go  as  far 
as  University  Lane.  Some  of  the  parking  is  over  a  fill 
which  now*  exists  facing  University  Lane. 


920 


J.  RUPERT  MOHLER, 
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•  •  •  resumed  the  stand,  •  •  • 

•  •••••• 

CROSS-EXAMINATION 
BY  MR.  E.  F.  COLLADAY : 


922  Q.  Oh,  well,  I  didn’t  ask  that  question.  You  used 
the  cubes  of  the  houses  that  Mr.  Rathbum  gave  you? 
A.  I  did. 

Q.  Did  he  give  you  the  cubic  contents  of  every  one  of  the 
houses  in  Spring  Valley?  A.  He  did. 

Q.  In  what  form  did  he  give  that  to  you?  A.  In  photo¬ 
static  copies  of  the  lot  and  square  and  cubic  contents  of 
the  house,  and  approximately  when  it  was  built. 

Q.  Did  you  examine  each  house?  A.  I  didn’t  go  in  each 
house.  I  examined  each  house;  yes,  sir. 


923  Q.  Well,  what  is  the  difference  in  the  aggregate,  if 
you  have  the  figure,  between  the  present  day  market 
value  of  these  properties  as  now  zoned,  and  the  value  that 
they  would  have —  market  value  they  would  have  if  the 
hospital  were  actually  built  as  planned? 


925  A.  Yes,  sir.  In  appraising  these  houses  one  at  a 
time,  I  fixed  it  a  little  different  than  I  did  in  ap¬ 
praising  it  before. 


A.  All  right.  The  market  value  as  of  today  is  thirteen 
million,  seventeen  thousand  dollars. 

Q.  Now,  the  other  figure,  with  the  hospital  built? 
926  A.  There  would  be  a  loss  of  three  million,  six  hun¬ 
dred  and  seven  thousand,  five  hundred  and  fifty 
dollars. 
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THE  COURT:  Well,  now,  I  am  not  quite  clear.  You 
testified  before  the  Zoning  Commission,  did  you  not,  that 
the  loss  would  be  between  two  and  a  half  and  three  million 
dollars? 

THE  WITNESS:  I  did,  sir. 

THE  COURT :  Now  you  have  increased  the  loss  to  three 
million,  six  hundred  thousand? 


THE  WITNESS:  I  did,  sir. 

THE  COURT :  Now  I  would  like  an  explanation. 

THE  WITNESS:  Thank  you,  sir.  In  my  first  testi¬ 
mony,  I  devalued  these  properties  on  a  percentage  basis.  I 
started  with  the  immediately  adjoining  or  abutting  prop¬ 
erty,  on  some  of  them  forty,  fifty,  sixty  per  cent.  I  then 
devalued  forty,  thirty,  twenty,  and  on  back.  I  thought  a 
fair  way  to  do  that  would  be  to  look  at  each  individual 
house,  and  go  in  25  or  30  of  them,  which  I  have  done  a  lot 
of  the  others  I  have  already  been  in.  Then  I  made  a  house 
by  house  breakdown. 

BY  THE  COURT : 

Q.  By  house  by  house  breakdown,  you  get  this  larger 
figure,  is  that  it?  A.  I  do,  sir. 

927  Q.  Well,  now,  these  figures  represent  your  proph¬ 
ecy  as  to  what  would  happen  if  the  hospital  goes  up 
there?  Isn’t  that  what  that  is?  A.  That  is  true,  Your 
Honor. 


Q.  In  other  words,  it  is  an  opinion,  and  not  based  on  any 
facts?  A.  That  is  my  opinion,  sir. 

Q.  Have  you  studied  what  effect  the  erection  of  a  hos¬ 
pital  in  a  residential  neighborhood  elsewhere  has  had  on 
property  values?  A.  Not  particularly  a  hospital,  but  I  have 
studied  areas  and  have  proof  here,  sir,  what  it  has  done  in 
a  change  from  A  to  semi-A  restricted.. 
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Q.  Has  the  value  of  these  properties  been  increased,  or 
has  it  gone  up  since  last  January  when  the  zoning  changed 
to  A-restricted ?  Has  that  increased  the  value?  A.  No,  sir. 

Q.  In  other  words,  the  value  of  the  property  was  just 
the  same  before  the  change  in  zoning  as  it  is  today  after  the 
change  of  zoning?  A.  I  think  that  is  true,  sir.  I  didn’t 
think  anybody  else  had  any  idea  anything  else  could  ever  be 
erected  here  except  a  university. 

928  Q.  Suppose  a  college  dormitory  was  put  on  that 
site,  how  would  that  affect  values?  A.  I  don’t  think 
it  would  hurt  it  materially. 

Q.  You  think  a  hospital  reduces  values  more  than  a 
dormitory  does  ?  A.  Definitely,  sir. 

Q.  Do  you  think  a  hospital  is  noisier  than  a  dormitory? 
A.  To  some  extent ;  yes,  sir. 

Q.  Are  there  not  quiet  zones  around  every  hospital  ?  A. 
I  don’t  think  that  amounts  to  a  lot,  Your  Honor,  sir. 

BY  MR.  E.  F.  COLLADAY: 

Q.  You  mean  by  your  testimony,  Mr.  Mohler,  that  if  the 
zoning  order  should  be  set  aside  and  the  zoning  of  Resi¬ 
dential  40  foot  A  restored  to  the  University  campus  and  the 
present  proposed  site  of  the  hospital,  that  you  would  advise 
the  owners  of  these  properties  to  sell  at  the  reduced  prices 
you  have  put  down?  A.  If  they  could  get  it,  I  would,  sir. 

Q.  You  would  immediately  advise  the  adoption  of  the  low 
figure  in  every  case?  A.  I  don’t  think — 

Q.  Wait  a  minute.  In  every  case?  A.  I  don’t  think  I 
would  have  to.  I  think  the  property  owners  would  do  it 
themselves. 

•  ••••••••• 


934  MR.  E.  F.  COLLADAY:  *  *  * 


545 


935  Q.  I  now  ask  you :  Did  you  have  furnished  to  you 
the  total  cubic  contents  of  every  one  of  these  houses 

by  Mr.  Dean  Rathburn,  and  did  you  use  that  as  the  basis 
for  estimating  the  value  of  the  house?  A.  I  did  not  use  it, 
sir.  I  saw  it,  and  studied  it,  and  went  over  it,  but  I  did 
not  use  it  for  putting  a  value  on  the  houses,  or  devaluing 
them. 

Q.  Let  me  ask  you,  then,  if  this  is  your — no,  I  will  ask  you 
just  this:  Please  tell  me  your  method  of  appraising  the 
value  of  a  house?  A.  Well,  I  just  put  down  what  was  my 
own  opinion,  sir. 

Q.  In  other  words,  you  looked  at  the  house,  just  like  you 
looked  at  mine  once,  and  you  said  “You  will  be  lucky  if  you 
get  so  much  for  it”?  A.  I  did,  sir. 

BY  THE  COURT: 

Q.  May  I  interrupt  with  a  question?  Now,  what  basis 
did  you  use  in  arriving  at  the  depreciated  value  ?  Is  it  just 
your  opinion,  is  it  a  hunch,  or  did  you  have  a  formula  of 
some  kind?  A.  It  is  what  I  have  seen  happen,  sir,  in 

936  other  neighborhoods  similar  to  this. 

Q.  But  didn’t  you  say  to  me  a  few  moments  ago  in 
answer  to  another  question,  that  you  have  not  studied  the 
effect  of  the  erection  of  a  hospital  on  property  values  ? 

•  ••••••••• 

A.  I  have  in  other  neighborhoods  that  have  been  changed 
from  A-restricted  to  semi- A  restricted,  such  as  Massa¬ 
chusetts  Avenue  between  Dupont  Circle  and  Sheridan 
Circle,  which  at  one  time  was  one  of  our  most — wealthiest 
neighborhoods  in  Washington. 

Q.  No.  You  are  just  confined  to  the  effect  the  erection 
of  a  hospital  would  have  on  property  values  in  Spring  Val¬ 
ley  and  Westley  Heights.  Do  I  understand  correctly  that 
as  a  matter  of  fact  you  never  studied  the  effect  of  the  erec¬ 
tion  of  a  hospital  in  other  neighborhoods?  A.  There  is  no 


other  neighborhood  in  Washington  where  a  hospital  would 
affect  values  as  it  will  in  this  particular  section. 

Q.  You  mean  it  would  not  affect  values  in  the  vicinity  of 
Georgetown  Hospital?  A.  There  are  no  houses  around 
Georgetown  Hospital  equal  to  these  in  value  or  size,  sir. 

Q.  But  proportionately,  shouldn’t  the  houses  around 
Georgetown  Hospital  be  affected,  if  your  testimony 

937  is  correct?  A.  Well,  Georgetown  to  the  west,  sir, 
is  protected  by  a  parkway. 

Q.  How  about  Burleith,  which  is  across  the  street  from 
Georgetown  Hospital?  A.  Burleith, — if  the  selling  market 
was  normal  today,  those  houses  between,  I  would  say,  West¬ 
ern  High  School  and  Mrs.  Archbold’s  estate,  would  be  af¬ 
fected,  because  the  traffic  there  is  terrific. 

Q.  But  they  have  not  been  affected  as  a  matter  of  fact, 
have  they?  A.  I  don’t  find  any  of  the  smaller  houses  have 
been  to  a  great  extent. 

938  ‘  BY  MR.  E.  F.  COLLADAY : 

Q.  Mr.  Mohler,  is  your  testimony  to  the  effect  that  the 
market  values  of  the  Wesley  Heights  and  Spring  Valley 
areas  are  the  same  zoned  restricted  A  as  they  are 

939  zoned  Residential  A-Restricted  ? 

•  ••••••••• 

A.  Well,  A-Restricted,  of  course  they  wrould  retain  their 
value  better. 

•  ••••••••• 

Q.  Now,  just  to  make  more  certain  your  method  of  ap¬ 
praisal,  you  have  directed  your  mind  to  two  problems  on 
every  one  of  these  houses ;  as  I  understand  it,  first  you  have 
looked  at  the  house  and  then  you  have  said  it  is  worth  so 
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many  dollars  and  cents  today?  Is  that  right?  A.  That  is 
right,  sir. 

Q.  And  that  is  the  figure  in  the  fourth  column  of  your 
worksheets.  It  that  right?  A.  That  is  right.  And  I  have 
also  looked  at  the  cubic  contents. 


940  Q.  Then  you  directed  your  mind  to  the  question  of 
what  the  value  would  be  if  the  hospital  were  built. 
Now,  do  you  mean  if  the  hospital  were  actually  built,  or  if 
there  was  a  clearance  of  record  so  that  it  could  be  built?  A. 
I  think  one  would  have  just  as  much  effect  as  the  other. 

Q.  I  see.  Well,  then,  you  put  down  a  figure  to  represent 
the  reduced  value  on  the  basis  of  either  this  zoning  order 
being  set  aside,  or  the  hospital  actually  being  built,  is  that 
right?  A.  Yes,  sir. 

Q.  And  that  is  in  column  5?  A.  That  is  in  column  5. 


941  (Thereupon,  the  document  above  referred  to 

was  marked  Plaintiffs’  Exhibit  No.  66  for  identi¬ 
fication.) 


948  Q.  Your  reductions  in  value  in  your  predictions 
are  so  great  that  I  wish  to  ask  you  if  you  know  of  any 
depreciation  of  value  on  a  piece  of  residence  property  any¬ 
where  in  the  city  to  the  extent  of  50  to  66-2/3  per  cent  where 
anything  whatever  has  been  built  across  from  it,  regardless 
of  what  the  structure  was.  A.  I  do,  sir,  and  I  have  con¬ 
tracts  to  prove  it. 


Q.  Where  was  it  located?  A.  One  was  the  Walsh 
949  property  on  Massachusetts  Avenue,  one  of  the  big¬ 
gest  houses  ever  built  in  the  District  of  Columbia. 


548 


Q.  Was  that  a  sale?  A.  Yes,  sir. 


952  REDIRECT  EXAMINATION 

BY  MR.  WILKES : 


Q.  Will  you  give  us  the  names  of  any  other  properties, 
and  the  location,  which  are  comparable  with  the  ones  which 
you  have  devalued  in  this  case? 

MR.  E.  F.  COLLADAY :  That  isn’t  the  question  I  asked; 
I  gave  the  specific  percentages  of  depreciation. 


953  A.  The  Townsend  house  at  22nd  and  Massachus¬ 
etts  Avenue. 


THE  WITNESS :  Another  one  was  2311  Massachusetts 
Avenue,  Colonel  Fahenstock’s  house. 

•  ••••••••• 

Q.  What  other  do  you  have  in  mind,  if  any?  A.  Well, 
another  one,  a  recent  sale  was  in  Spring  Valiev. 

Q.  What  is  the  location  of  that  property?  A.  On  the 
corner  of  Tilden  Street  and  Fordham  Road. 


954  Q.  What  reasons  did  you  have  in  your  mind  to 
support  the  valuation  which  you  have  made? 


955  THE  WITNESS:  First  is  the  traffic  condition, 
which  would  be  very  bad,  the  hospital  being  built  in 
this  particular  location — traffic,  especially  on  Foxhall  Road. 


956  THE  WITNESS:  Then  the  traffic,  again,  on  Ne¬ 
braska  Avenue.  The  lights  on  the  parking  lot  of 

200  cars,  which  would  be  on  practically  all  night.  And  the 
shifting  and  starting  of  automobiles,  trucks. 

•  •*•••#••* 

THE  WITNESS:  All  right,  sir.  A  high  building  like  a 
hospital  that  is  supposed  to  be  erected  here,  and  backing  up 
against  the  most  expensive  homes  in  the  District.  The  op¬ 
erating  of  a  kitchen  and  handling  dishes,  bottles,  trucks 
coming  in  and  out,  loading  and  unloading,  the  lights  on  the 
hospital  24  hours  a  day.  The  hospital  itself  bringing  in  an 
extra  large  number  of  visitors,  and  the  changing  of  their 
shifts  of  help  two  or  three  times  a  day,  and  in  case  of  bad 
illness  the  visiting  hours  would  not  be  complied  with,  they 
would  come  in  all  day  long. 

Another  thing  I  would  like  to  submit,  if  I  may,  Your 
Honor,  is  that  this  is  a  wooded  area,  it  is  a  delightful  area. 
I  live  close  to  one  that  is  somewhat  similar  to  this.  Where- 
ever  there  is  food  handled  in  any  kind  of  an  institu- 

957  tion,  you  will  get  rats  and  mice.  There  is  a  lot  of 
underbrush  here,  where  they  will  breed,  and  where 

children  are  playing  in  the  neighborhood  the  families  have 
from  one  to  three,  it  would  be  a  terrible  thing. 

•  ••••••••• 

959  CHARLES  FULTON  McGEHEE 
(Computer — Draftsman,  Zoning  Commission,  D.  C.) 

DIRECT  EXAMINATION 
BY  MR.  GASCH: 

960  (Map  Showing  7- Acre  Tracts  was  marked  De¬ 
fendants’  Exhibit  No.  3  for  identification.) 
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•  ••••••••• 

Q.  What  do  those  circles  indicate! 


THE  WITNESS:  These  circles  indicate  acreage  or 
tracts  of  land  in  the  District  of  Columbia  in  a  zoning  classi¬ 
fication  that  would  permit  a  hospital,  of  seven  acres — as 
near  seven  acres  as  I  could  get. 


961  (List  of  owners  was  marked  Defendants’  Ex¬ 

hibit  No.  4  for  identification.) 


Q.  Mr.  McGehee,  did  you  prepare  this  list  showing  the 
owners  ?  A.  I  did,  sir. 

Q.  The  location  of  the  property?  A.  That’s  correct. 


962  (Defendants’  Exhibits  Nos.  3  and  4,  hereto¬ 

fore  marked  for  identification,  were  received  in 
evidence.) 


965  DENVER  WARNOCK 

(Acting  Superintendent  of  Permits,  D.  C.) 

BY  MR.  WILKES: 


966  Q.  At  my  request  have  you  searched  the  official 
records  of  the  District  of  Columbia  to  determine 
whether  or  not  you  have  any  certificate  of  occupancy  is¬ 
sued  to  the  C.  &  P.  Telephone  Company,  to  any  other  tele¬ 
phone  company,  or  to  the  American  University  for  the  oc¬ 
cupation  of  the  McKinley  Building  for  telephone  company 
purposes? 
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MR.  E.  F.  COLLADAY :  Object,  as  incompetent,  irrele¬ 
vant  and  immaterial. 

THE  COURT :  Objection  sustained. 


980  MR.  WILKES :  #  #  • 


I  offer  this  proof,  may  it  please  the  Court,  on  behalf  of 
the  following  persons  and  those  who  are  similarly  situated 
in  the  Spring  Valley  area.  The  parties  are : 

Mrs.  VW-  E.  Wrather,  who  resides  at  the  property  which 
she  owns  at  4701  Woodway  Lane. 

Harrison  Somerville,  4850  Glenbrook  Road. 

Admiral  Harold  Stark,  4900  Glenbrook  Road. 

Honorable  John  L.  Sullivan,  4871  Glenbrook  Road. 

R.  Kelvin  Shivers,  who  owns  the  unimproved  property 
known  as  14/76. 

981  Corcoran  Thom,  3244  Nebraska  Avenue. 

Fred  A.  Smith,  3323  Nebraska  Avenue. 

Thomas  L.  Good,  4833  Rockwood  Parkway. 

Mrs.  Paul  E.  Shorb,  4800  Woodway  Lane. 

Doctor  Wesley  M.  Gewehr,  3724  University  Avenue,  N.  W. 

Now,  we  tender  by  these  witness  to  prove  the  following : 

That  their  properties  will  substantially  depreciate  in 
value : 

Mrs.  Wrather  to  the  extent  of  not  less  than  50  per  cent 
specifically ; 

Mr.  Somerville  from  $120,000  to  $60,000; 

Corcoran  Thom,  substantially  reduced  in  the  fair  market 
value ; 

Mrs.  Paul  E.  Shorb  from  $140,000  to  $65,000 ; 

Doctor  Gewehr  from  $37,000  to  $20,000,  and  for  the  fol¬ 
lowing  reasons: 

1.  The  erection  of  a  tall  building  in  the  midst  of  a  residen¬ 
tial  area,  which  building  will  be  lighted  all  night,  and  which 
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will  clearly  indicate  that  it  is  not  a  part  of  a  residential 
area. 

«••••••••• 

MR.  CROMELIN:  All  of  them  would  testify  that  the 
site  would  be  lighted  at  night? 

982  THE  COURT :  This  is  an  offer  of  proof. 

MR.  WILKES :  2.  The  flood  lights  would  be  used 
upon  the  parking  lot  as  they  are  used  at  the  present  time 
on  the  M  Street  parking  lot  of  Sibley  Hospital. 

3.  Noise  from  the  operation  of  the  hospital,  including 
the  starting  and  stopping  of  automobiles,  deliveries  made 
by  trucks  of  all  kinds,  and  the  approaching  of  ambulances, 
police  cars  and  other  emergency  vehicles  would  have  an  ad¬ 
verse  effect. 

4.  Additional  traffic  as  a  result  of  the  use  of  a  350  bed 
hospital  and  a  168  bed  nurses’  quarters,  including  automo¬ 
biles  used  by  incoming  and  outgoing  patients,  doctors,  nur¬ 
ses,  office  employees,  laboratory  employees  and  all  other 
employees  staffing  a  large  hospital.  In  this  connection,  the 
traffic  will  include  ambulances,  trucks,  mortuary  vehicles 
and  other  vehicles.  This  traffic  will  constitute  a  constant 
burden  and  will  increase  the  acute  traffic  situation  when  at 
its  peak.  These  peaks  will  be  on  Sunday,  particularly  be¬ 
tween  the  first  and  second  services  of  the  Metropolitan 
Methodist  Church,  where  the  parking  situation  is  very  bad; 
and,  secondly,  at  the  time  of  the  holding  of  graduation  ex¬ 
ercises  and  other  special  events  at  American  University, 
when  the  traffic  and  parking  situation  is  also  very  acute. 

5.  The  probability  of  the  utilization  of  nearby  streets  for 
parking  of  automobiles. 

6.  The  bringing  into  the  area  of  a  large  number  of 
9S3  employees  who  will  not  reside  in  the  neighborhood. 

7.  The  probability  of  bringing  people  into  the 
neighborhood  for  examination  or  treatment  who,  when  re¬ 
leased  from  the  hospital,  may  be  suffering  from  some  ill- 
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ness  or  incapacity  which  will  make  them  less  than  fully 
responsible,  thus  constituting  a  danger  to  the  security  of 
the  neighborhood. 

8.  The  general  effect  of  the  operation  of  a  hospital  in  a 
quiet  residential  neighborhood. 

9.  The  increase  of  traffic  along  49th  Street  through  the 
center  of  Spring  Valley,  which  traffic  would  seek  to  avoid 
lights  at  Ward  Circle  and  any  lights  which  may  in  the 
future  be  installed  at  Rockwood  Parkway  and  Nebraska 
Avenue. 


986  OLIN  R.  MILLER 

(Milk  Wagon  Driver) 


DIRECT  EXAMINATION 
BY  MR.  WILKES : 


987  Q.  And  you  deliver  milk,  I  believe,  to  Sibley  Hos¬ 
pital!  A.  Yes,  sir. 

Q.  How  long  have  you  been  delivering  milk  for  the  Chest¬ 
nut  Farms  Dairy  to  the  Sibley  Hospital?  A.  Eight  months. 

Q.  Now,  during  that  time,  is  there  any  particular  time 
when  you  usually  arrive  at  the  hospital  to  make  your  de¬ 
liveries  of  milk? 


A.  Between  six- thirty  and  seven  o’clock,  sir. 

Q.  Where  do  you  make  your  deliveries?  A.  Two  en¬ 
trances,— on  M  Street  to  Rust  Hall,  and  on  Pierce  Street 
to  the  main  building. 

Q.  When  you  have  gone  there  to  make  deliveries  between 
six-thirty  and  seven  for  these  eight  months,  what  if  any 
other  delivery  vehicles  have  you  seen  delivering  parcels  to 
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the  hospital!  A.  Bread  trucks,  orange  juice  trucks,  dough¬ 
nut  trucks. 


988  Q.  Those  deliveries  were  made  also  approximately 
between  the  hours  of  six-thirty  and  seven,  were  they? 

A.  Yes,  sir. 

Q.  How  many  people  are  usually  on  hand  at  the  Rust 
Hall  place  of  delivery  when  you  arrive  there?  A.  From 
three  to  five. 

Q.  And  what  about  on  the  hospital  side — Pierce  Street 
side  ?  A.  Around  eight. 

Q.  Have  you  observed  during  this  last  winter  to  what 
extent  the  parking  lot  on  M  Street  is  lighted?  A.  Around 
three  lights  on  the  parking  lot,  and  then  they  have  one  at 
the  platform  where  you  deliver. 

Q.  The  three  lights  are  the  flood  light  type,  are  they  not  ? 
A.  Yes,  sir. 

Q.  Such  as  commonly  used  on  parking  lots  or  gasoline 
filling  stations?  A.  Yes,  sir. 

989  MR.  WILKES:  Your  witness. 

MR.  CROMELIN:  I  am  authorized  by  Doctor 
Orem  to  state  to  the  Court  with  respect  to  milk  delivery 
that  he  has  since  checked  and  found  that  his  testimony  was 
in  error  with  respect  to  that,  that  the  milk  delivery  is  within 
the  hours  that  Mr.  Miller  says. 

MR.  WILKES:  May  it  please  the  Court,  I  think  it  is 
unnecessary.  This  is  not  intended  as  any  reflection  on  Doc¬ 
tor  Orem. 

•  ••••*•••• 


991  MR.  E.  F.  COLLADAY :  If  Your  Honor  please, 
we  are  willing  to  stipulate  that  these  witnesses  named 
in  this  offer  of  proof  if  called  to  testify,  would  testify  as 
stated  herein  to  such  extent  as  Your  Honor  might  permit 
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them  to  testify  following  our  objections  as  to  competency, 
relevancy,  and  materiality.  There  are  things  in  this  proffer 
that  these  people  couldn’t  testify  to. 


THE  COURT:  Well,  then,  we  will  treat  the  offer  of 
proof  as  though  these  witnesses  had  been  called  to  testify 
and  testified  in  accordance  with  this  offer  of  proof  in  direct 
examination. 

MR.  E.  F.  C°LLADAY :  We  make  the  objection  to  that 
testimony  that  it  is  incompetent,  irrelevant,  and  immaterial. 

THE  COURT :  Very  well.  I  think  that  is  a  very  happy 
solution.  *  *  • 

•  *  •  *  •  •  •  •  • ,  • 

992  THE  COURT :  I  will  be  very  glad  to  have  that. 

MR.  E.  F.  COLLADAY :  The  dimensions  on  the 
University  Avenue  side:  2261  feet  for  the  long  straight 
part  of  University  Avenue,  and  for  the  short  part  adjacent 
to  the  hospital  site,  301.94  feet.  Then  for  the  next  stretch, 
745.78  feet,  and  then  around  on  Nebraska  Avenue,  1837 
feet,  and  on  Massachusetts  Avenue,  the  little  part  of  Ward 
Circle,  213  feet,  the  long  straight  stretch  of  the  Massa¬ 
chusetts  Avenue  frontage,  1481  feet,  and  the  little  curved 
part  of  Wesley  Circle,  95.15  feet.  We  hand  that  to  Your 
Honor. 

MR.  ALTMANN:  Your  Honor,  if  I  may,  Plaintiffs’ 
Exhibit  33  received  in  evidence,  on  page  2,  the  distances  are 
all  set  forth  in  the  appraisal,  to  corroborate  that. 


994  MR.  E.  F.  COLLADAY :  I  do  not  see  him  in  the 
Court  room  at  the  moment.  I  have  sent  out  to  see 
if  we  can  find  him.  I  am  quite  sure  he  would  testify  as  I 
have  stated.  In  the  meantime,  Your  Honor,  we  have  de- 
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✓ 

cided  to  stipulate  that  if  Mr.  Percy  Russell,  Junior,  were 
called  to  the  stand,  he  would  testify  in  like  manner  as  the 
proffer  of  proof  made  by  these  other  witnesses,  and  subject 
to  the  same  objections. 

♦  ••••••••• 

THE  COURT:  Well,  let  the  record  show  that  counsel 
for  the  plaintiffs  concede  that  if  Mr.  Percy  Russell, 

995  Junior  were  called  as  a  witness,  he  would  testify 
as  the  other  persons  whose  testimony  has  been  ten¬ 
dered,  and  that  this  concession  may  be  regarded  with  the 
same  force  and  effect  as  though  Mr.  Russell  had  taken  the 
stand  and  so  testified  under  oath. 

•  *•••••••• 

MR.  WILKES:  May  it  please  Your  Honor,  what  does 
the  Court  accept  and  what  does  the  Court  reject,  so  far  as 
competency,  relevancy  and  materiality  is  concerned? 

THE  COURT :  I  am  going  to  overrule  the  objection  as 
to  competency,  relevancy  and  materiality. 

MR.  E.  F.  COLLADAY :  Does  that  clear  the  atmosphere 
for  opposing  counsel? 

MR.  WILKES :  I  think  it  does. 

MR.  GASCH:  Your  Honor,  so  far  as  I  am  concerned,  if 
the  stipulation  is  as  recited  by  Your  Honor  without 

996  any  qualification,  I  will  agree  to  it,  but  if  there  is 
qualification  to  it,  I  don’t  know. 

THE  COURT:  There  is  no  qualification.  However,  it 
is  entirely  proper  for  counsel  to  reserve  objections  to  the 
admissibility  of  testimony.  All  he  is  conceding  is  that  if 
the  witness  were  called  he  would  so  testify,  and  that  that 
stipulation  may  have  all  the  force  and  effect  of  testimony 
as  though  the  witness  were  called.  But  there  is  nothing  in¬ 
consistent  between  that  and  objecting  to  the  testimony  as 
though  the  objections  were  taken  to  the  testimony  with  the 
witness  on  the  stand,  and  I  am  overruling  the  objections. 
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PLAINTIFFS’  EXHIBIT  NO.  2 

LIST  OF  27  ACCREDITED  NURSING  SCHOOLS  WITH 
HOSPITALS  ON  UNIVERSITY  CAMPUSES 

1.  College  of  Medical  Evangelists,  Loma  Linda,  Califor¬ 

nia,  Los  Angeles,  California 

2.  University  of  California,  Berkeley,  California 

3.  Yale,  New  Haven,  Connecticut 

4.  Florida  Agricultural  &  Mechanical  Arts,  Tallahassee, 

Florida 

5.  Emory  University,  Atlanta,  Georgia 

6.  State  University  of  Iowa,  Iowa  City,  Iowa 

7.  Dillard  University,  New  Orleans,  Louisiana 

8.  University  of  Michigan,  Ann  Harbor,  Michigan 

9.  University  of  Minnesota,  Minneapolis,  Minnesota 

10.  Washington  University,  St.  Louis,  Missouri 

11.  Ohio  State  University,  Columbus,  Ohio 

12.  Western  Reserve  University,  Cleveland,  Ohio 

13.  University  of  Oregon,  Eugene,  Oregon 

14.  Meharry  Medical  College,  Nashville,  Tennessee 

15.  Vanderbilt  University,  Nashville,  Tennessee 

16.  University  of  Texas,  Austin,  Texas 

17.  University  of  Mississippi,  University,  Mississippi 

18.  University  of  Alabama,  University,  Alabama 

19.  StanfordUniversity,  Palo  Alto,  California 

20.  Georgetown  University,  Washington,  D.  C. 

21.  University  of  Kansas,  Lawrence,  Kansas 

22.  University  of  Maryland,  University  Park,  Maryland 

23.  Washington  Missionary  College,  Takoma  Park,  Mary¬ 

land 

24.  University  of  North  Carolina,  Chapel  Hill,  North  Caro¬ 

lina 

25.  Duke  University,  Durham,  North  Carolina 

26.  University  of  Pennsylvania,  Philadelphia,  Pennsyl¬ 

vania 

27.  University  of  Pittsburgh,  Pittsburgh,  Pennsylvania 
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PLAINTIFFS’  EXHIBIT  NO.  3  REC’D  * 

FRIDAY  IS  THE  BIG  DAY 
ZONING  HEARING  ON  SIBLEY  HOSPITAL 
THE  OTHER  SIDE  PRESENTS  THEIR  CASE 

TO  BE  HELD  IN  ROOM  500- 
OLD  DISTRICT  BUILDING— 10 :00  A.M. 

FRIDAY,  JANUARY  16 

GRAY  LINE  BUSSES— FREE  OF  CHARGE  TO  YOU— 

WILL  PICK  YOU  UP  AT  CORNER  NEAR  YOUR 

HOUSE  AT  9 :00  A.  M.  AND  RETURN  YOU  AFTER 

HEARING. 

WESLEY  HEIGHTS  RESIDENTS 

Route  No.  1 :  South  on  44th  Street  to  Dexter,  West  to  Fox- 
hall  Road. 

Route  No.  2 :  South  on  Foxhall  Road. 

SPRING  VALLEY  RESIDENTS 

Route  No.  3 :  Rockwood  Parkway  to  University  Lane,  to 
Glenbrook  Road,  North  on  49th  Street  to  Fordham 
Road. 

Route  No.  4 :  Indian  Lane  to  Rockwood  Parkway  to  Tilden 
Street  and  East  to  Massachusetts  Avenue. 

TURN  OUT  ONCE  MORE  TO  WIN  OUR  FIGHT. 
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PLAINTIFFS’  EXHIBIT  NO.  19 

MEETING  OF  JANUARY  28, 1953 
351st  SESSION 

The  Zoning  Commission  met  in  the  Office  of  the  Engineer 
Commissioner  on  Wednesday,  January  28,  1953,  at  10:00 
a.m. 

All  Members  of  the  Commission  were  present.  The  Di¬ 
rector  of  Planning  and  the  Executive  Officer  were  also 
present 

The  Commission  voted  that  hereafter,  except  as  other¬ 
wise  provided  by  rules  of  the  Commission,  the  vote  on  all 
matters  will  not  be  disclosed. 

The  Commission  met  to  consider  old  business,  the  only 
item  being  consideration  of  the  petition  to  amend  the  zoning 
map  by  change  from  Residential  40’  “A”  Area  to  Resi¬ 
dential  40’  “A”  Restricted  Area,  the  “A”  Area  portion 
of  parcels  22/47  and  22/63,  said  property  located  within  the 
area  bounded  by  Massachusetts  Avenue,  Nebraska  Avenue, 
Rockwood  Parkway  and  University  Avenue,  N.W.,  heard 
at  public  hearing  on  January  5th,  6th  and  16th,  which  was 
APPROVED. 

Prior  to  the  action  taken  each  Member  viewed  the  prop¬ 
erty  and  read  or  heard  all  of  the  evidence  submitted.  The 
Commission  also  adopted  the  report  of  the  Zoning  Advisory 
Council.  This  action  was  the  result  of  the  vote  of  at  least 
a  majority  of  the  full  Commission. 

The  Commission  also  unanimously  affirmed  by  resolu¬ 
tion  an  administrative  policy  as  follows: 

“It  is  the  sense  of  the  Zoning  Commission  that 
the  present  administrative  interpretation  of  the 
Zoning  Regulations  to  the  effect  that  a  school  or 
university  existing  prior  to  October  1,  1938,  may 
extend,  in  a  residentially  zoned  area  without  refer¬ 
ence  to  the  Board  of  Zoning  Adjustment,  all  nor- 
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mal  and  logical  school  operations  within  the  cam¬ 
pus  area  owned  by  it  on  the  above  date,  is  a  correct 
interpretation  and  the  one  intended  to  control  by 
this  Commission.  This  extension  includes  the  con¬ 
struction  or  erection  of  buildings,  such  as  class¬ 
rooms,  laboratories,  dormitories,  fraternity  houses, 
assembly  halls,  gymnasiums,  athletic  fields  and 
chapels.’  * 

The  Commission  adjourned  at  10:30  a.m. 

/s/  H.  G.  Ashton  /s/  Louis  W.  Prentiss 

Executive  Officer  Chairman 

PLAINTIFFS’  EXHIBIT  NO.  29 

Table  I 

WEEKDAY  VEHICLE  VOLUMES, 

BOTH  DIRECTIONS 

NEBRASKA  AVENUE  AT  ROCKWAY  PARKWAY 

June  8,  1953 

Total  Volume* 


North 

South 

.  Total 

East 

West 

7-8a 

654 

504 

1158 

16 

14 

8-9 

576 

568 

1144 

65 

23 

9-10 

298 

274 

572 

43 

44 

10-11 

343 

251 

594 

23 

13 

11-12 

301 

266 

567 

39 

17 

12-1 

296 

270 

566 

44 

41 

2-3 

411 

243 

654 

35 

18 

3-4 

412 

427 

839 

'  41 

24 

4-3 

664 

843 

1507 

37 

28 

5-6 

736 

635 

1371 

41 

35 

6-7 

653 

493 

1146 

28 

32 
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Table  II  •  1 

VEHICLE  VOLUMES,  NEBRASKA  AVENUE 

AND 

NEW  MEXICO  AVENUE 


Weekday 
June  8 

Saturday 
June  7 

Sunday 
June  6 

North 

South 

Total 

North  South 

Total 

North 

South 

Total 

7-8 

811 

701 

1512 

239  236 

575  . 

36 

45 

81 

8-9 

815 

714 

1529 

390  335 

725 

84 

89 

173 

9-10 

426 

378 

804 

475  395 

870 

253 

218 

471 

10-11 

407 

307 

714 

524  458 

982 

351 

407 

758 

11-12 

408 

380 

788 

588  540 

1128 

375 

346 

721 

12-1 

422 

389 

811 

585  536 

1121 

504 

516 

1020 

2-3 

446 

410 

856 

650  530 

1180 

532 

544 

1076 

3-4 

512 

593 

1105 

586  518 

1104 

375 

464 

839 

4-5 

775 

1061 

1836 

601  620 

1221 

587 

614 

1201 

5-6 

1014 

770 

1784 

652  671 

1323 

594 

740 

1334 

6-7 

797 

496 

1293 

661  655 

Table  HI 

1316 

571 

686 

1257 

ESTIMATED  VEHICLE  VOLUMES 
ENTERING  AND  LEAVING 
GEORGETOWN  HOSPITAL 


Weekday 

Saturday 

Sunday 

• 

June  8 

June  7 

June  6 

8-9 

182 

101 

29 

9-10 

151 

179 

29 

10-11 

133 

260 

148 

11-12 

112 

119 

• 

48 

12-1 

141 

104 

118 

2-3 

184 

192 

48 

3-4 

191 

202 

198 

4-5 

106 

67 

38 

5-6 

69 

81 

42 

6-7 

75 

60 

60 

7-8 

292 

194 

232 

8-9 

108 

90 

97 
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PLAINTIFFS’  EXHIBIT  NO.  44 

NURSING  EDUCATION* 

Gladys  V.  Jorgenson 

Director  of  Nursing  Education  Studies  in  the 
Department  of  Education 

Assistant  Professor:  Gladys  Jorgenson. 

Lecturers :  Mary  Jane  Brady;  Alice  C.  Neff ;  Norman  Taub ; 
Allienne  K.  Tilley;  George  Weickhardt. 

Nursing  Education 
Foundations  of  Nursing 

Education  [2]  45.300 

Historial  survey  of  foundations,  present  status,  and 
trends  in  nursing  education.  Fall.  Jorgenson. 

Social  and  Health  Aspects  of 

Nursing  [2]  .  45.301 

Philosophy  of  individualized  patient  care  with  integra¬ 
tion  of  social,  economic,  psychological  factors  involved. 
Study  of  the  community  resources  available  to  the  hospital 
patient  for  maintenance  of  health.  Spring.  Jorgenson. 


*  A  one-year  post  graduate  education  course  in  psychiatric  nursing  is  given 
at  Saint  Elizabeths  Hospital  in  affiliation  with  The  American  University. 
Nurses  receive  thirty-six  hours  of  academic  credit  and  a  year  of  supervised 
clinical  experience  under  the  direction  of  a  faculty  composed  of  members  of 
the  faculties  of  the  hospital  and  The  American  University.  Full  credit  for  this 
program  is  given  by  the  University  and  may  be  applied  toward  a  bachelor’s 
degree  in  nursing  education.  Up  to  16  credits  earned  in  the  program  may  be  ap¬ 
plied  toward  the  master  of  arts  degree  in  psychology,  education,  or  sociology, 
provided  the  student  has  complete  24  hours  of  undergraduate  work  with  an 
average  of  B  in  the  field  in  which  the  advanced  degree  is  sought.  Advanced 
courses  in  psychiatric  nursing  are  administered  by  the  Department  of  Psycho¬ 
logy  and  Education  of  the  School  of  Social  Sciences  and  Public  Affairs. 
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Teaching  Nursing  in  Clinical 

Fields  [4]  45.410-411 

A  two-session  course.  Functions  and  responsibilities  of 
clinical  instructor;  organization  and  selection  of  content 
and  methods  for  the  clinical  course ;  planned  program  of  ex¬ 
perience  for  students ;  measurement  of  student  attainment. 
Fall.  Spring.  Jorgenson. 

Administration  of  the  Hospital 

Nursing  Unit  [4]  45.420-421 

A  two-session  course.  Principles,  problems,  and  methods 
of  organization  and  administration  of  hospital  nursing 
unit.  Functions  of  head  nurse  in  planning  environment  of 
patient,  in  developing  professional  and  non-professional 
personnel,  and  in  teaching  students  and  patients.  Place  of 
head  nurse  in  hospital  organization  and  in  community 
health  program.  FalL  Spring.  Jorgenson. 

Psychiatric  Nursing 

Psychiatric  Nursing  [2]  57.360-361 

A  two-session  course.  Extends  the  basic  course  in  psy¬ 
chiatric  nursing.  Provides  an  understanding  of  psychiatry 
as  a  basis  for  giving  expert  nursing  care  to  mentally  ill 
people.  Fall.  Spring.  Tilley. 

Neurologic  Nursing  [1]  45.363 

The  nursing  care  of  patients  with  neurological  and  neuro¬ 
surgical  conditions  in  the  hospital,  home  or  community. 
Some  emphasis  is  placed  on  the  mental  mechanisms  in¬ 
volved  in  patients  with  these  diseases.  Spring.  Brady. 

Practicum  in  Psychiatric 

Nursing  [6]  45.468-469 

A  two-session  course.  Planned  observation  or  participa¬ 
tion  in  psychiatric  therapies;  supervised  experience  as  a 
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staff  nurse,  head  nurse,  supervisor;  participation  in  the 
direction  of  learning  experiences  for  nursing  students  and 
in  the  supervision  and  instruction  of  auxiliary  personnel. 
Analytical  reports  of  evaluation  of  experience  submitted 
monthly.  Fall.  Spring.  Neff. 

PLAINTIFFS’  EXHIBIT  NO.  59 

(Excerpts) 

HISTORY  OF  THE  SCHOOL 

The  Lucy  Webb  Hayes  School  of  Nursing  originated  as 
an  outgrowth  of  the  Training  School  for  Missionaries  and 
Deaconesses — established  in  1887  by  the  Woman’s  Home 
Missionary  Society  of  the  Methodist  Episcopal  Church,  and 
was  named  in  honor  of  Mrs.  Lucy  Webb  Hayes,  the  wife 
of  the  President  of  the  United  States,  who  was  also  the  first 
President  of  the  Society. 

The  Nursing  School  received  recognition  in  1906  by  hav¬ 
ing  the  diploma  accepted  by  the  New  York  State  Board  of 
Regents.  The  graduation  pin  was  designed  and  is  pre¬ 
sented  to  each  graduate  when  she  receives  her  diploma.  In 
1907,  the  District  of  Columbia  Nurses  Examining  Board 
also  officially  recognized  the  Nursing  School,  and  its  first 
three-year  program  began  in  1913.  As  the  Nursing  School 
grew,  Sibley  Memorial  Hospital  also  grew  in  size  and 
stature. 

In  1933  the  Training  School  for  Missionaries  and  Dea¬ 
conesses  was  separated  from  the  Nursing  School  and  moved 
to  Kansas  City,  Missouri.  Now,  only  nurses  receive  their 
education  at  the  Lucy  Webb  Hayes  School. 

(p.  7  Catalogue  of  Lucy  Webb  Hayes  School 
of  Nursing  and  Sibley  Memorial  Hospital 
1953-54) 
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PURPOSE  OF  THE  SCHOOL 

It  is  the  purpose  of  the  Lucy  Webb  Hayes  School  of 
Nursing : 

1.  To  select  capable  young  women  with  Christian  ideals. 

2.  To  conduct  an  educational  institution  which  shall  ac¬ 
cept  education  as  its  primary  function. 

3.  To  provide  the  conditions  and  guidance  essential  to  the 
development  of  the  student  nurse  for  successful  and  crea¬ 
tive  service  as  a  professional  nurse. 

PURPOSE  OF  THE  PROGRAM  OF  STUDY 

The  Lucy  Webb  Hayes  School  of  Nursing  offers  a  three- 
year  basic  curriculum  designed  to  prepare  carefully  selected 
young  women  for  professional  service  and  community  lead¬ 
ership,  in  the  expanding  field  of  nursing  and  health  conser¬ 
vation.  It  provides  the  foundations  of  general  education 
for  intellectual  development  and  the  specialized  studies  for 
professional  competence  in  the  basic  field  of  nursing. 

(P.  9  supra) 

PLAINTIFFS’  EXHIBIT  NO.  61 

THE  AMERICAN  UNIVERSITY 
Washington,  D.  C. 

EXCERPT  FROM  THE  MINUTES  OF  A  MEETING  OF 
THE  BOARD  OF  TRUSTEES  OF  THE  AMERICAN 
UNIVERSITY  HELD  AT  BATTELLE  MEMORIAL 
HALL  ON  SATURDAY,  JUNE  13,  1953: 

Mr.  Edward  F.  Colladay  offered  the  following  resolution 
and  moved  its  adoption.  The  motion  was  seconded  by  Mr. 
John  L.  Laskey  and  unanimously  passed.  The  Chairman 
declared  the  resolution  adopted : 
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RESOLVED  by  the  Board  of  Trustees  of  The 
American  University  this  13th  day  of  June,  1953, 
that  any  available  and  appropriate  site  on  the  cam¬ 
pus  of  the  University  not  now  occupied  by  existing 
buildings  may  be  substituted  for  the  site  hereto¬ 
fore  conveyed  by  the  University  to  Lucy  Webb 
Hayes  National  Training  School  for  Deaconesses 
and  Missionaries  and  if  this  should  be  acceptable 
to  the  United  States  District  Court  for  the  District 
of  Columbia  and  to  the  parties  in  the  pending  law 
suit,  Civil  Action  No.  931-53,  in  settlement  of  the 
same,  the  proper  officers  of  the  University  are 
hereby  authorized  to  select  such  site  not  exceeding 
8  acres  in  area  plus  appropriate  right  of  way  from 
the  Hospital  site  to  any  of  the  streets  bounding 
said  campus;  provided  that  any  such  settlement 
shall  include  the  restoration  of  the  zoning  of  the 
University  campus  to  Residential  40* “  A”  area  as 
it  was  before  the  Order  of  the  Zoning  Commission 
of  the  District  of  Columbia  dated  January  28, 1953. 


I  hereby  certify  that  the  foregoing  is  a  true  copy  of  part 
of  the  minutes  of  the  annual  meeting  of  the  Board  of  Trus¬ 
tees  of  The  American  University  held  on  the  University 
campus  in  Battelle  Memorial  Library  June  13,  1953;  wit¬ 
ness  my  official  signature  and  the  seal  of  The  American  Uni¬ 
versity  this  13th  day  of  June,  1953. 

RALPH  D.  SMITH  /s/ 
Secretary  of  the  Board  of  Trustees 
of  The  American  University 


SEAL  of 

The  American  University 


CIVIL  DOCKET 


UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  COLUMBIA 

Date  Proceedings  Fees  Total 

1953  Deposit  for  cost  by 

Mar.  2  Complaint,  appearance  Exhibit,  filed. 

Mar.  2  Summons,  copies  (5)  and  copies  (5)  of  Com¬ 
plaint  issued  Served :  Defts.  1,  2,  3,  5,  3-2-53.  Deft.  No.  4, 
3-3-53. 

Mar.  7  Amended  complaint.  Filed. 

Mar  7  Summons  (1),  copies  (5)  &  copies  (5)  of  amend¬ 
ed  complt.  issued.  All  served  3-9-53. 

Mar.  11  Stipulation  extending  time  to  file  responsive 
pleading  to  and  including  March  31,  1953.  Filed. 

Apr.  1  Answer  of  David  Lynn  and  defts.  No.  1,  2,  3,  4 
to  complt.;  C/M  3/31/53.  Notices  (3);  App:  of  Corp. 
Counsel  Vernon  E.  West,  Oliver  Gasch  &  J.  H.  Baumgart¬ 
ner,  Jr.  for  defts.  No.  5  and  No.  1,  2,  3,  4.  Filed. 

Apr.  6  Motion  of  plaintiffs  to  advance  cause  for  trial. 
Notice;  C/S  4/6/53.  M.C.  4/6/53.  Filed. 

Apr.  6  Statement  of  position  of  defts.  with  respect  to 
motion  of  plaintiffs  to  advance.  C/S  4/6/53  Filed. 

Apr.  14  Motion  to  intervene;  Deposit  by  Norman  M. 
Glasgow,  $5.00;  App.  of  Wilkes,  McGarraghy  &  Artis  by 
James  C.  Wilkes  and  Norman  M.  Glasgow  as  attys.  for  ap¬ 
plicants  ;  Exhibit  “  A” ;  P  &  A ;  Exhibit  (proposed  answer) ; 
c/s  4-14-53 ;  MC  4-14-53.  Filed. 

Apr.  17  Motion  of  plaintiff  to  substitute  party  deft.; 
Consent.  Filed. 

Apr.  17  Order  substituting  Samuel  Spencer,  Commis¬ 
sioner  of  D.  C.  and  member  of  D.  C.  Zoning  Commission  as 
party  deft.  (N)  Morris,  J.  s 

Apr.  20  Answer  by  plaintiff  to  application  for  leave  to 
intervene.  C/S  4/20/53.  Filed- 
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Apr.  21  Statement  of  position  of  defts.  with  respect  to 
applicants  motion  to  intervene ;  C/S  4/21/53.  Filed. 

Apr.  28  Memorandum  re  disqualification  of  self  as  judge 
to  hear  motion  to  advance.  (N)  Laws,  J. 

Apr.  29  Excerpts  from  proceedings  on  motion  to  inter¬ 
vene  April  23, 1953.  Reporter  R.  L  Thiel.  Filed. 

May  4  Order  allowing  intervention.  (N)  Holtzoffs,  J. 

May  7  Order  advancing  cause  for  trial  to  commence  on 
June  8,  1953  at  10:00  A.M.  (N)  Holtzoff,  J. 

May  18  Answer  of  intervenors,  by  Wilkes,  McGarraghy 
&  Artis,  etc.  C/M  5/15/53.  Filed. 

May  20  Appearance  of  John  F.  Doyle  as  atty.  for  pltf. 
No.  2;  N/AC.  Filed. 

May  20  Pretrial  Proceedings.  McGuire,  J. 

May  21  Appearance  of  Calvin  Dworshak  for  pltf.  No.  1 
as  associate  counsel.  Filed. 

May  28  Calendared  (N)  (As  of:  April  1,  1953). 

Jun.  3  Transcript  of  proceedings  of  4/23/53  ;  5/4/53; 
Reporter  Robt.  I.  Thiel;  PP:1-21  &  1-32  respectively. 
Filed. 

Jun.  8  Motions  of  defendants  to  substitute  Alice  D. 
Wrather  as  Intervenor  defendant  in  place  of  W.  E.  Wrather. 
Filed. 

Jun.  8  Order  that  defendants  have  leave  to  substitute 
Alice  D.  Wrather  as  Intervenor  deft,  in  place  of  Intervenor 
Deft.  W.  E.  Wrather.  (N)  Holtzoff,  J. 

Jun.  8  Hearing  begun;  respited  until  11:30  A.M.,  to¬ 
morrow  morning;  reported  by  Robt.  I.  Thiel.  Holtzoff,  J. 

Jun.  9  Hearing  resumed ;  respited  until  11 :30  A.M.  to¬ 
morrow  morning.  Reported  by  Robert  I.  Thiel.  Hotzoff,  J. 

Jun.  10  Stipulation  between  counsel  for  plaintiffs  and 
defendants  as  to  admissibility  of  certain  documents,  papers, 
maps,  facts  and  other  items.  Filed 

Jun.  10  Hearing  resumed  -y  respited  until  11 :30  A.M., 
Monday,  June  15,  1953 ;  reported  by  Robt.  I.  Thiel.  Holt¬ 
zoff,  J. 
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Jun  15  Hearing  resumed;  respited  until  tomorrow 
morning.  Reported  by  Robert  I.  Thiel.  Holtzoff,  J. 

Jun.  16  Hearing  resumed;  respited  until  11:00  A.M.  to¬ 
morrow  morning ;  reported  by  Robert  I.  Thiel.  Holtzoff,  J. 

Jun.  17  Hearing  resumed ;  respited  until  11 :30  A.M.  to¬ 
morrow  morning.  Reported  by  Rober  I.  Thiel  Holtzoff,  J. 

Jun.  18  Hearing  resumed ;  respited  until  Monday  morn¬ 
ing,  June  22,  1953  at  11:30  A.M.  Reported  by  Robt.  I. 
Thiel.  Holtzoff,  J. 

Jun.  22  Hearing  resumed ;  respited  until  11 :30  A.M.  to¬ 
morrow  morning ;  reported  by  Robert  I.  Thiel.  Holtzoff,  J. 

Jun.  23  Hearing  resumed ;  respited  until  11 :30  A.M.  to¬ 
morrow  morning.  Reported  by  Robert  I.  Thiel.  Holtzoff,  J. 

Jun.  24  *  Hearing  resumed ;  respited  until  10 :00  A.M.,  to¬ 
morrow  morning.  Reported  by  Robert  I.  Thiel.  Holtzoff,  J. 

Jun.  25  Hearing  resumed;  case  submitted;  reported  by 
Robert  I.  Thiel.  Holtzoff,  J. 

Jun.  29  Opinion  (The  summary  of  the  facts  and  the  law 
contained  in  this  opinion  will  constitute  the  findings  of  fact 
and  conclusion  of  law  of  the  court)  rendering  judgment  for 
the  plaintiffs.  (N)  Holtzoff,  J. 

Jun.  30  Order  decreeing  that  the  order  of  the  Zoning 
Commission  dated  Jan.  28th  1953  was  and  is  without  au¬ 
thority  in  law,  and  null  and  void  and  of  no  force  or  effect ; 
directing  members  of  the  Zoning  Comm,  to  restore  of  record 
the  so-called  Campus  Tract  and  Sibley  Trace,  etc.,  and  per¬ 
mitting  erection  thereon  of  a  school  of  nursing  and  hospital. 
(N)  Holtzoff,  J. 

July  7  Intervenors’  memorandum  accompanying  final 
oral  argument.  Filed. 

July  7  Plaintiffs’  memorandum  of  points  and  author¬ 
ities.  Filed. 

July  7  Plaintiffs  ’■  memorandum  regarding  the  Provi¬ 
dence  Hospital  situation.-  filed. 

-  July  27. .  Transcript  of  proceedings  of  6/8^53;  Vol*  No.  1, 
PP  1-103.  Reporter,  R.  I.  Thiel,  filed.  .... 
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July  27  Transcript  of  proceedings  of  6/9/53 ;  Vol.  No.  2, 
PP  105-196;  Reporter,  Robert  I.  Thiel.  Filed. 

July  27  Transcript  of  proceedings  of  6/10/53 ;  VoL  No. 
3,  PP  197-297 ;  Reporter,  Robert  L  Thiel.  Filed. 

July  27  Transcript  of  proceedings,  6/15/53 ;  Yol.  No.  4, 
PP  298-394;  Reporter,  Robert  I.  Thiel.  Filed. 

July  27  Transcript  of  proceedings,  6/16/53;  Vol.  No.  5, 
PP  395-512 ;  Reporter,  Robert  I.  Thiel.  Filed. 

July  27  Transcript  of  proceedings  of  6/17/53;  VoL  No. 

6,  PP  513-642 ;  Reporter,  Robert  L  Thiel.  Filed. 

July  27  Transcript  of  proceedings  of  6/18/53;  Vol.  No. 

7,  PP  643-743 ;  Reporter,  Robert  I.  Thiel.  Filed. 

Glasgow ;  Notices  to  American  University — Colladay  &  Col- 

8,  PP  744-852;  Reporter,  Robert  I.  Thiel.  Filed. 

July  27  Transcript  of  proceedings  of  6/23/53 ;  Vol.  No. 

9,  PP  853-944;  Reporter,  Robert  I.  Thiel.  Filed. 

July  27  Transcript  of  proceedings  of  6/23/53;  Vol.  No. 

10,  PP  945-1005 ;  Reporter,  Robert  I.  Thiel.  Filed. 

July  28  Notice  of  Appeal;  Deposit  of  $5.00  by  N.  M. 
Glasgow ;  Notices  to  American  University — Colladay  &  Col¬ 
laday,  1331  G  Street,  N.W.;  Cromelin  &  Townsend,  1366 
National  Press  Building;  Clyde  D.  Garrett,  Colorado  Build¬ 
ing.  Filed. 

July  28  Notice  of  appeal  by  Prentiss,  et  al.  N/C — Cor¬ 
poration  Counsel  Colladay  &  Colladay  1331  G  Street,  N.W. ; 
Cromelin  &  Townsend,  1366  Nation  Press  Building ;  Andrew 
T.  Altman,  Colorado  Building; Wilkes McGarroday& Artis, 
Tower  Building.  Filed. 

July  28  Motion  to  permit  intervenor  defts.  to  deposit 
cash  for  costs  in  lieu  of  bond  on  appeal ;  c/m  7-28-53.  Filed 
July  29  Order  permitting  intervenor  defts.  to  deposit 
cash  in  amount  of  two  hundred  fifty  dollars  ($250.00)  for 
costs  in  lieu  of  bond  for  costs  on  appeal.  Tamm,  J. 

July  29  Deposit  by  Alice  D.  Wrather,  et  al  in  sum  of 
$250.00  cash  in  the  Registry  of  the  Court  in  lieu  of  bond  for 
costs  on  appeal.  Filed.  . 
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Aug.  3  Designation  of  Record  by  defts.  and  interveners ; 
C/M  8/3/53. 

Aug.  3  Motion  of  defts.  and  interveners  for  order  di¬ 
recting  Clerk  to  transmit  original  papers  to  the  Appellate 
Court;  C/M  8/3/53.  Filed. 

Aug.  4  Order  directing  Clerk  to  transmit  certain  docu¬ 
ments  to  Court  of  Appeals.  Bastian,  J.  (N)  Filed. 

Aug.  25  Intervener  defts’.  Exhibits  1  thru  23.  Filed. 
Aug.  25  Plaintiff’s  Exhibits  1  thru  70.  Filed. 

Aug.  25  Defendants’  Exhibits  1  thru  10.  filed. 

Aug.  25  Court  Exhibits  Nos.  1,  la,  lb,  lc,  Id.  Filed. 
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PKINTINa  D!Vl»IO*— O.  C.  OOVERMMEMT 


STATEMENT  OF  QUESTIONS  PRESENTED 


This  is  an  action  for  a  declaratory  judgment  and  manda¬ 
tory  injunction  to  set  aside  the  action  of  the  Zoning  Com¬ 
mission  of  the  District  of  Columbia  whereby  it  had  rezoned 
a  trace  of  land.  In  the  view  of  counsel  for  appellant,  the 
questions  presented  are  as  follows : 

1.  Was  the  court  in  error  in  failing  to  take  into  account 
the  testimony  concerning  the  comprehensive  plan  for  the 
District  of  Columbia  and  in  failing  to  give  proper  weight 
to  any  of  the  planning  testimony  presented  at  the  trial  ? 

2.  Was  the  lower  court  in  error  in  holding  that  the  action 
of  the  Zoning  Commission  bore  no  reasonable  relation  to 
the  public  health,  safety  or  morals,  or  the  general  welfare, 
and  that  said  action  constituted  a  taking  of  property  with¬ 
out  due  process  of  law  in  violation  of  the  Fifth  Amendment 
to  the  Federal  Constitution,  notwithstanding  that  the  ap¬ 
pellees  failed  to  offer  any  substantial  evidence  that  said 
action  was  arbitrary  and  unreasonable? 

3.  Did  the  court  exceed  the  scope  of  judicial  review  in 
substituting  its  judgment  for  that  of  the  Zoning  Commis¬ 
sion,  which  was  charged  by  law  with  the  duty  of  planning 
and  zoning  in  the  District  of  Columbia? 
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JURISDICTIONAL  STATEMENT 


The  judgment  of  the  District  Court  in  this  case  was 
entered  June  30,  1953  (App.  48).  This  Court  has  juris¬ 
diction  under  Title  28,  U.  S.  Code  (Revised),  Sec.  1291. 

PRELIMINARY  STATEMENT' 

By  order  of  this  court  entered  September  23,  1953,  the 
appeal  in  this  case  was  consolidated  with  the  appeal  in 
No.  11,943 — W rather,  et  at.  v.  American  University,  et  al., 
for  the  sole  purpose  of  filing  a  single  joint  appendix. 

STATEMENT  OF  THE  CASE 

This  case  is  an  action  for  a  mandatory  injunction  and  a 
declaratory  judgment  brought  by  the  American  University, 
incorporated  in  the  District  of  Columbia  by  act  of  the  Fed¬ 
eral  Congress,  Lucy  Webb  Hayes  National  Training  School 
for  Deaconesses  and  Missionaries,  a  body  corporate,  and 
the  Equitable  Life  Insurance  Company,  a  corporation  {App. 
2,  4).  The  action  was  brought  against  the  appellants  (de¬ 
fendants  below),  the  five  members  of  the  Zoning  Commis¬ 
sion  of  the  District  of  Columbia  (App.  2). 

In  this  suit  the  appellees  (plaintiffs  below)  sought  to  have 
the  court  declare  unconstitutional  and  void  an  order  of  the 
Zoning  Commission  changing  the  zoning  on  a  certain  tract 
of  land  located  in  northwest  Washington  from  Residential 
“A”  to  Residential  “A”  Restricted  (App.  16).  The  action 
also  sought  to  have  the  court  order  the  Zoning  Commission 
to  restore  the  previous  zoning  (App.  16).  The  tract  in¬ 
volved  comprises  approximately  seventy  (70)  acres  and  is 
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bounded  by  Massachusetts  Avenue,  Nebraska  Avenue,  Uni¬ 
versity  Avenue  (on  two  sides)  and  Rockwood  Parkway 
(App.  35).  Part  of  the  tract  is  used  as  a  campus  by 
American  University  and  part  consists  of  open  fields,  forest 
and  undergrowth  (App.  35).  The  campus  is  surrounded 
on  three  and  one-half  (3^)  sides  by  property  zoned  Resi¬ 
dential  “A”  Restricted  which  is  occupied  by  some  of  the 
most  expensive  and  beautiful  homes  in  the  District  of 
Columbia  (App.  37).  The  property  adjacent  to  the  re¬ 
maining  one-half  (%)  side  is  zoned  Residential  “A”.  This 
latter  property  is  unimproved  (Exh.  A  to  the  complaint). 

Before  the  commencement  of  the  rezoning  here  involved 
the  tract  involved  was  zoned  Residential  “A”  (App.  35). 
Such  zoning  permits  the  erection  of  dwellings,  apartment 
houses,  flats,  lodgings  and  boarding  houses,  churches,  pri¬ 
vate  clubs,  and  fraternities,  hospitals,  sanitariums,  clinics, 
farms  and  nurseries,  public  schools,  fire  houses,  transporta¬ 
tion  rights  of  way  and  stations,  semi-detached  community 
houses  and,  with  approval  of  the  Board  of  Zoning  Adjust¬ 
ment,  philanthropic  institutions,  and  educational  institu¬ 
tions  (Infra,  pp.  63,  65,  72).  The  essential  difference  for 
purposes  of  this  case  is  that  in  Residential  “A”  Restricted 
zones,  hospitals,  as  well  as  most  of  the  types  of  buildings 
hereinbefore  set  forth,  are  not  permitted  (Infra,  pp.  63,  64, 
65).  Residential  “A”  Restricted  is  primarily  for  single¬ 
family  detached  dwellings  while  Residential  “A”  is  pri¬ 
marily  for  apartment  houses. 

On  November  24,  1952,  a  group  of  neighboring  property 
owners  filed  a  petition  with  the  Zoning  Commission  of  the 
District  of  Columbia  requesting  that  the  zoning  of  the 
university  tract  be  raised  to  Residential  “A”  Restricted 
zoning  (App.  38).  This  group  of  surrounding  property 
owners  ultimately  increased  to  more  than  four  hundred 
(400)  persons  who  own  the  great  majority  of  the  lots  in 
the  neighborhood  (App.  182).  The  Zoning  Commission 
set  the  matter  down  for  a  hearing  on  January  5, 1953,  and 
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published  notice  (App.  50)  as  required  by  statute.  Ad¬ 
ditional  notices  were  circulated  by  police.  Meanwhile,  on 
December  31, 1952,  in  the  face  of  the  possibility  of  a  change 
'  in  zoning,  the  American  University  conveyed  7.8  acres  of 
the  unused  area  at  the  southern  tip  of  its  campus  to  Lucy 
Webb  Hayes  National  Training  School,  and  plans  were 
announced  for  the  construction  of  a  new  Sibley  Memorial 
Hospital  (App.  38). 

The  hearing  was  conducted  before  the  Zoning  Commis¬ 
sion  on  January  5,  6,  and  16,  1953  (App.  49,  50).  All 
members  were  present  at  the  commencement  (App.  49,  50), 
and  while  some  members  absented  themselves  on  occasions, 
they  all  either  read  or  heard  the  evidence  (PL  Exh.  19). 
This  hearing  was  completely  reported  and  consists  of  more 
than  500  pages  of  transcript  which,  by  consent  of  all  parties, 
the  court  had  before  it  during  the  trial  of  the  case  (Ct 
Exh.  1,  App.  49-265).  Although  appellees  alleged  in  their 
•  complaint  that  noisy  demonstrations  precluded  a  full  and 
fair  hearing  (App.  15)  they  made  no  real  issue  of  such 
matter  during  the  hearing  before  the  Zoning  Commission 
(App.  50-265). 

As  required  by  statute  (See  Sec.  5-417,  D.  C.  Code,  1951), 
the  report  of  the  Zoning  Advisory  Council  (PL  Exh.  19) 
had  been  issued  on  December  31,  1952,  five  days  prior  to 
the  hearing  and  was  in  fact  in  the  hands  of  appellees’  coun¬ 
sel  prior  to  the  hearing  (App.  51).  Briefly  this  report 
traced  the  zoning  history  of  the  neighborhood,  explained 
why  this  tract  had  not  been  rezoned  prior  to  this  time 
and  recommended  that  the  area  involved  should  be  rezoned 
to  Residential  “A”  Restricted  (App.  51).  The  Zoning  Ad¬ 
visory  Council  reasoned  that  the  campus  projected  like 
a  ‘ 1  sore  thumb”  into  a  restricted  area  of  fine  homes  and  that 
so  long  as  used  for  normal  university  purposes  its  zoning 
did  not  adversely  affect  the  neighborhood,  but  that  if  a  large 
hospital  were  constructed  on  the  side  it  would  not  be  in 
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the  public  interest  since  it  would  substantially  impair  sur¬ 
rounding  property  values  (App.  53). 

Testimony  was  presented  at  the  Commission  hearing 
showing  how  the  use  of  the  property  for  a  hospital  and 
other  uses  permitted  in  Residential  “A”  zoning  would  have 
an  adverse  effect  upon  surrounding  property  values  and 
would  be  contrary  to  the  public  health,  welfare  and  safety 
of  the  neighborhood  (App.  60).  On  the  issue  of  safety, 
the  testimony  of  a  renowned  traffic  expert  was  presented 
which  was  that  the  placing  of  a  hospital  on  the  side  would 
be  a  traffic  generator  to  the  nearby  streets  which  were  not 
designed  to  care  for  such  a  burden,  that  the  traffic  load  on 
the  surrounding  streets  was  near  capacity  at  the  present 
time,  that  the  traffic  pattern  is  very  complicated  and  that 
the  building  of  this  hospital  would  further  complicate  it 
(App.  64-66).  On  the  question  of  public  welfare,  there  was 
the  testimony  of  a  well-known  planning  expert  that  the 
site  is  undesirable  for  a  hospital  (App.  62,  63).  Further¬ 
more  he  said  that  a  hospital  has  commercial  aspects,  would 
dominate  the  neighborhood  from  the  high  promontory,  and 
would  destroy  the  character  of  the  area  (App.  55).  He  said 
also  that  the  zoning  pattern  had  been  changed  in  the  area 
over  a  period  of  years  and  that  this  tract  should  be  re¬ 
zoned  to  protect  established  land  uses  (App.  60).  An  ex¬ 
perienced  appraiser,  conversant  with  District  property  val¬ 
ues,  testified  that  property  values  in  the  neighborhood  would 
be  depreciated  between  two  and  one-half  and  three  million 
dollars  ($2,500,000.00  and  $3,000,000.00)  if  a  building,  such 
as  the  hospital,  was  permitted  to  be  built  on  the  location 
(App.  80). 

Several  witnesses  testified  on  the  public  welfare  aspect 
(App.  70,  85,  121,  134).  These  witnesses  were  doctors  of 
distinction,  including  the  Director  of  Public  Health  of  the 
District  of  Columbia  (App.  121).  They  stated  that  a  teach¬ 
ing  hospital  should  be  located  close  to  indigent  persons  who 
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would  avail  themselves  of  the  clinic,  and  that  this  hospital 
would  be  far  removed  from  that  type  of  ;  patient 
(App.  72,  86,  87,  123,  125,  137).  They  also  said  that 
a  hospital  should  meet  the  needs  of  the  community  and  that 
the  hospital  needs  of  the  District  are  not  in  this  area 
but  in  areas  of  high  density  particularly  Southeast  and 
Southwest  Washington  (App.  74,  87,  88,  124,  125,  135,  136, 
137).  In  addition,  they  told  how  hospitals  create  sanitation 
problems  in  that  they  have  more  refuse  to  dispose  of  than 
do  hotels  or  commercial  buildings  and  need  large  inciner¬ 
ators,  laundries,  etc.  (App.  73,  88,  91, 124).  They  also  said 
that  hospitals  create  odors  and  smells  and  introduce  into 
the  area  many  undesirable  persons  (App.  73, 88, 89, 91, 124). 

At  the  hearing,  the  appellees  offered  almost  no  evidence 
with  regard  to  planning,  public  health,  welfare  or  safety 
(App.  50-264).  Their  architect  admitted  that  the  proposed 
building  would  be  108  feet  high  and  would  be  located  only 
approximately  70  feet  from  the  nearest  residence  (App. 
224,  225).  Their  expert  witnesses  on  appraisal  admitted 
that  the  building  of  the  hospital  could  depreciate  the  nearby 
property  up  to  25%  (App.  252). 

Consonant  with  the  testimony  and  the  report  of  the 
Zoning  Advisory  Council  and  the  Citizens  Advisory  Com¬ 
mittee,  the  majority  of  the  Zoning  Commission  voted  to 
rezone  the  property  involved  to  Residential  “A”  Restricted 
and  an  order  to  that  effect  dated  January  28,  1953  was 
issued  (App.  16).  This  order  accompanied  a  minute  entry, 
dated  the  same  day,  which  restated  the  administrative 
policy  of  the  Zoning  Commission  that  schools  or  universities 
would  be  permitted  to  expand  for  all  logical  and  normal 
school  operations  in  residentially  zoned  areas  owned  by 
them  in  1948  without  applying  to  the  Board  of  Zoning 
Adjustment  (App.  559). 

Appellees,  as  plaintiffs  below,  filed  a  complaint  in  which 
they  sought  (1)  a  preliminary  injunction  enjoining  the 
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Zoning  Commission  from  enforcing  or  carrying  into  effect 
its  order ;  (2)  a  declaration  that  the  change  in  zoning  was 
unconstitutional,  illegal,  null  and  void  and  of  no  force  and 
effect;  and  (3)  a  mandatory  injunction  requiring  the  Zon¬ 
ing  Commission  to  restore  the  property  in  question  to  Resi¬ 
dential  “A”  (App.  16).  By  stipulation  of  counsel,  the  tran¬ 
script  of  record  and  exhibits  before  the  Commission  were 
before  the  lower  court  (App.  268,  269).  The  trial  in  the 
lower  court  consumed  a  number  of  days.  Many  witnesess 
testified  (App.  271,  et  seq.). 

Upon  petitions,  the  court  below  allowed  certain  property 
owners  to  intervene  as  parties  defendant  (App.  26). 

The  zoning  history  of  the  area  in  question  is  as  follows : 
In  1920  when  zoning  first  came  into  existence  in  the  Dis¬ 
trict  of  Columbia  this  entire  part  of  town  was  classified 
in  the  Residential  “A”  zone  (App.  443).  In  1924  a  more 
restricted  classification  namely,  Residential  “A”  Restrict¬ 
ed,  came  into  existence  and  various  sections  in  this  part 
of  town  were  gradually  carved  out  of  the  Residential  “A” 
and  made  Residential  “A”  Restricted.  This  action  was 
done  piecemeal  (App.  443,  Def.  Z.  C.  Exh.  1  and  PI.  Exh. 
17).  In  1924  the  area  northwest  of  Ward  Circle  and  in¬ 
cluding  Wesley  Heights  was  rezoned  to  the  higher  classi¬ 
fication  (App.  443).  In  1926  other  areas  were  similarly 
rezoned  and  in  1936  Spring  Valley  was  rezoned  to  Resi¬ 
dential  “A”  Restricted  and  in  the  same  year  the  frontage 
on  New  Mexico  Avenue  was  raised  to  this  classification 
(App.  443,  444).  This  left  only  two  areas  west  of  Ne¬ 
braska  Avenue  in  the  Residential  “A”  zone.  One  of  these 
was  the  area  west  of  Fordham  Road  and  the  other  was  the 
American  University  tract  involved  in  this  suit. 

On  the  occasion  of  the  rezoning  of  the  Spring  Valley 
section  the  Zoning  Commission  gave  serious  consideration 
to  rezoning  the  American  University  tract  at  the  same 
time.  It  was  decided,  however,  that  as  long  as  the  Uni¬ 
versity  continued  to  use  the  property  for  normal  university 
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purposes  the  campus  tract  would  serve  to  separate  the 
single-family  zoning  areas  on  the  north,  west  and  south, 
and  the  apartment  zoning  area  east  of  Nebraska  Avenue, 
and  that,  therefore,  no  change  in  the  zoning  was  necessary 
at  that  time.  The  policy  of  the  Zoning  Commission  has 
been  to  allow  the  zoning  of  areas  to  be  determined,  gen¬ 
erally,  by  their  •  original  uses  (App.  444,  445).  When  a 
development  of  very  high  grade  single-family  dwellings 
was  begun  in  Spring  Valley  that  property  was  rezoned  to 
Residential  “A”  Restricted.  At  the  present  time  there  are 
only  two  areas  west  of  Nebraska  Avenue  that  are  zoned 
Residential  *  ‘A”  (App.  443).  These  two  areas  are  the 
American  University  tract  and  the  large  tract  of  raw  un¬ 
developed  land  situated  north  and  west  of  Spring  Valley 
in  the  vicinity  of  Dalecaria  Parkway.  Nebraska  Avenue 
forms  a  natural  boundary  for  a  zoning  change  as  topograph¬ 
ically  it  is  on  the  crest  of  the  ridge  of  land  falling  away  to 
the  east  toward  Foundry  Branch  and  to  the  west  toward 
Dalecaria  Reservoir  (App.  446,  447). 

On  June  29,  1953  the  lower  court  entered  its  opinion 
holding,  as  a  matter  of  law,  that  the  “order  of  the  Zoning 
Commission  constitutes  a  taking  of  property  of  The  Amer¬ 
ican  University  without  due  process  of  law,  in  violation 
of  the  Fifth  Amendment,  and  is  hence  unconstitutional  and 
void”  (App.  46).  The  lower  court,  pursuant  to  the  pro¬ 
visions  of  Rule  52(a)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure,  adopted  the  summary  of  the  facts  and  the  law  con¬ 
tained  in  its  opinion  as  the  findings  of  fact  and  conclusions 
of  law  (App.  46).  On  June  30, 1953,  the  lower  court  entered 
its  judgment  in  which  it  declared  the  order  of  the  Zoning 
Commission  of  January  28,  1953  was  without  authority 
in  law  and  null  and  void  and  of  no  force  and  effect  (App. 
47),  and  directed  the  members  of  the  Zoning  Commission 
to  restore  the  so-called  campus  tract  and  Sibley  tract  to 
the  zoning  classification  generally  known  as  Residential 
nursing  and  a  hospital  (App.  48).  This  zoning  also  per¬ 
mits  apartment  houses,  rooming  houses  and  boarding  houses. 
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STATUTES  INVOLVED 


The  statutes  involved  are  printed  as  an  appendix  to 
this  brief,  intra.  pp.  51  through  62. 

REGULATIONS  INVOLVED 

The  regulations  involved  are  printed  as  an  appendix  to 
this  brief  infra ,  pp.  63  through  72. 

STATEMENT  OF  POINTS 

1.  The  lower  court  erred  in  failing  to  recognize  the  under¬ 
lying  basis  of  all  zoning,  viz.,  planning. 

2.  The  lower  court  erred  in  holding  that  the  zoning  order 
in  question  constituted  a  taking  of  property  without  due 
process  of  law  in  violation  of  the  Fifth  Amendment  and 
in  ordering  the  Zoning  Commission  to  restore  the  previous 
zoning  classification. 

3.  The  lower  court  erred  in  substituting  its  judgment 
for  that  of  the  Zoning  Commission  and  thereby  exceeded  its 
judicial  function. 

SUMMARY  OF  ARGUMENT 

The  lower  court  failed  to  recognize  the  underlying  prin¬ 
ciple  of  zoning,  namely  planning,  and  disregarded  all  the 
planning  testimony.  That  the  trial  court  failed  to  realize 
the  importance  of  planning  is  manifest  from  the  fact  that 
no  mention  of  the  testimony  of  planning  experts  was  made 
in  its  opinion. 

The  proper  duty  of  the  trial  court  was  to  determine 
whether  the  action  of  the  Zoning  Commission  was  consti¬ 
tutional.  If,  as  these  appellants  submit,  such  action  did  not 
constitute  a  taking  of  property  without  due  process  of  law 
contrary  to  the  Fifth  Amendment,  the  action  should  have 
been  sustained.  The  burden  was  upon  the  appellees,  who 
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were  attacking  the  zoning  order,  to  show  that  the  order 
deprived  them  of  their  property  without  due  process  of 
law.  The  appellees  Wholly  failed  to  sustain  that  burden. 

The  lower  court  should  not  have  substituted  its  judg¬ 
ment  for  that  of  the  Zoning  Commission  which  was 
charged  by  law  with  the  duty  of  zoning  in  the  District  of 
Columbia.  The  lower  court  thereby  exceeded  the  scope  of 
its  proper  judicial  function.  If  the  constitutionality  of  a 
zoning  order  is  fairly  debatable  the  order  must  be  sus¬ 
tained.  In  this  case  the  zoning  order  was  not  only  consti¬ 
tutional  but  was  in  accordance  with  the  statutory  criteria. 

ABGUMENT 

I. 

The  Court  Erred  in  Failing  to  Give  Proper  Weight  to  the 

Evidence  on  Planning 

The  pertinent  provisions  of  the  Zoning  Act  of  June  20, 
1938,  are  printed  as  parts  of  an  appendix  to  this  brief. 

Briefly  summarized,  Section  1  discloses  that  the  purposes 
of  the  statute  are  to  promote  the  health,  safety,  morals, 
convenience,  prosperity  or  general  welfare  of  the  District 
and  its  planning  and  orderly  development  as  the  National 
Capital  {infra,  p.  52). 

Section  2  provides  that  the  zoning  regulations  shall  be 
made  in  accordance  with  a  comprehensive  plan  and  designed 
to  lessen  congestion  in  the  street,  to  secure  safety  from  fire, 
panic,  and  other  dangers,  to  promote  health  and  the  gen¬ 
eral  welfare,  to  provide  adequate  light  and  air,  to  prevent 
the  undue  concentration  of  population  and  the  overcrowd¬ 
ing  of  land,  and  to  promote  such  distribution  of  popula¬ 
tion  and  of  the  uses  of  land  as  would  tend  to  create  condi¬ 
tions  favorable  to  health,  safety,  transportation,  prosperity, 
protection  of  property,  civic  activity,  and  recreational,  edu- 


cational,  and  cultural  opportunities,  and  as  would  tend  to 
further  economy  and  efficiency  in  the  supply  of  public  serv¬ 
ices.  Such  regulations  shall  be  made  with  reasonable  con¬ 
sideration,  among  other  things,  of  the  character  of  the  re¬ 
spective  districts  and  their  suitability  for  the  uses  provided 
in  the  regulations,  and  with  a  view  to  encouraging  stability 
of  districts  and  of  land  values  therein  ( infra  pp.  52,  53). 

Section  3  adopts  the  Zoning  Regulations  and  maps  which 
had  been  promulgated  by  the  Zoning  Commission  since  its 
establishment  in  1920  and  also  establishes  a  procedure  for 
making  changes  to  these  regulations  and  maps  ( infra  pp.  53, 
54). 

As  hereinbefore  set  forth  in  the  statement  of  the  case, 
this  action  involves  a  suit  resulting  from  an  amendment 
to  the  zoning  boundaries  on  the  official  atlas  of  the  Zoning 
Commission.  The  action  was  taken  by  the  Zoning  Com¬ 
mission  in  accordance  with  the  statute  after  a  lengthy  pub¬ 
lic  hearing,  portions  of  which  are  set  forth  in  the  joint 
appendix,  and  only  after  an  examination  of  the  situs  and 
reports  from  the  Zoning  Advisory  Council  and  the  Citizens 
Advisory  Committee.  The  question  whether  the  Ameri¬ 
can  University  campus  tract  was  the  proper  place  for 
the  erection  of  a  hospital  was  a  corollary  and  secondary 
matter  and  not  the  essential  issue  presented  before  the 
Zoning  Commission. 

In  Residential  “A”,  the  “apartment-house”  classification, 
many  things  besides  hospitals  are  permitted,  and  there  is 
nothing,  of  course,  which  would  confine  appellees  to  the 
erection  of  the  proposed  hospital.  If  the  area  in  question 
should  be,  as  the  result  of  this  case,  zoned  Residential  “A”, 
the  appellees  could  immediately  abandon  what  they  say 
are  their  present  plans  and  start  constructing  apartment 
houses,  semi-detached  residences,  etc.  It  must  be  presumed 
that  the  classification  which  the  appellees  seek  would  ac¬ 
tually  inflict  injury  on  the  surrounding  property  owners 
since  the  complaint  does  not  allege  that  they  would  not  be 
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injured.  See  Leventhal  v.  District  of  Columbia ,  69  App. 
D.  C.  229,  100  F.  2d  94. 

The  fact  of  the  matter  is  that  evidence  concerning  the 
proposed  hospital  was  immaterial  and  irrelevant.  As  this 
Court  observed  in  Hazen  et  al.  v.  Hawley,  66  App.  D.  C.  266, 
86  F.  2d  217: 

“While  the  effect  of  a  particular  apartment  on 
the  health  of  the  neighborhood  might  remotely 
have  some  bearing  upon  the  effect  of  any  apart¬ 
ment  house,  its  probative  force  is  so  remote  as  to 
render  the  evidence  inadmissible  for  lack  of  ma¬ 
teriality.” 

It  is,  of  course,  proper  to  consider  a  particular  proposed 
building  in  cases  involving  the  refusal  of  the  Board  of 
Zoning  Adjustment  to  grant  an  exception  or  variance. 

The  lower  court’s  only  proper  function  w*as  to  determine 
whether  the  Zoning  Commission  violated  appellees’  con¬ 
stitutional  rights  in  rezoning  the  property.  The  importance 
of  the  planning  phase  of  the  case  was  relegated  to  the  back¬ 
ground.  The  trial  court  appeared  throughout  to  have  no  in¬ 
terest  except  in  the  problem  of  the  construction  of  the  pro¬ 
posed  new  hospital  on  the  campus  tract.  In  fact,  in  the  trial 
court’s  opinion  much  consideration  was  given  to  the  ques¬ 
tion  of  the  erection  of  Sibley  Hospital  while  nowhere  in 
the  opinion  is  there  any  reference  to  the  essential  feature 
of  the  case;  viz.,  the  matter  of  the  rezoning  of  the  area  in 
accordance  with  a  comprehensive  plan  for  the  District  of 
Columbia. 

During  the  course  of  the  hearing  before  the  Commission 
and  the  trial  before  the  court,  lengthy  testimony  of  experts 
was  presented  on  the  question  of  planning.  There  is  no 
reference  given  or  any  weight  attached  to  such  testimony 
in  the  opinion  of  the  lower  court  (App.  34-46). 

The  appellants  called  several  experts  in  the  field  of  plan¬ 
ning  who  have  had  close  connection  with  planning  and 
zoning  in  the  District  of  Columbia  almost  since  its  inception 


here.  The  zoning  history  of  the  area  was  traced,  step  by 
step,  from  the  initial  zoning  in  1920  through  the  present 
time.  It  was  shown  that  the  entire  area  was  originally 
zoned  Residential  “A”  which  was  the  most  restrictive 
classification  existing  at  the  time  (App.  51,  52).  There  was 
established,  however,  certain  strip  zoning  along  Massa¬ 
chusetts  Avenue  and  Macomb  Street  (App.  52).  Following 
the  decision  in  Village  of  Euclid  v.  Ambler  Realty  Co.,  272 
U.  S.  365,  71  L.  Ed.  303,  47  S.  Ct.  114,  54  A.L.R.  1016,  the 
District  of  Columbia  Zoning  Commission  established  a  more 
restrictive  classification,  namely  Residential  “A”  Restrict¬ 
ed,  and  gradually  this  classification  has  been  applied  to 
most  of  the  property  in  this  part  of  the  District  of  Co¬ 
lumbia  (App.  52,  443).  Witness  Nolen’s  overlay  map  shows 
the  gradual  change  in  zoning  from  Residential  “A”  to 
Residential  “A”  Restricted  (Def.  Exh.  1,  App.  443-445). 

These  actions  were  taken  in  accordance  with  a  compre¬ 
hensive  plan  which  had  as  its  object  the  establishment  of 
low-density,  detached  single-family  dwellings  for  the  en¬ 
tire  area  west  of  Nebraska  Avenue.  (App.  442,  448,  483). 
The  object  of  this  plan  has  been  to  encourage  the  develop¬ 
ment  of  residences  in  the  District  and  to  stabilize  land 
values  therein  and  this  is  in  accordance  with  Section  2  of 
the  Act  of  1938  (App.  445). 

It  was  explained  that  the  reason  for  placing  the  bound¬ 
ary  line  at  Nebraska  Avenue  was  that  from  a  planning 
standpoint  the  area  to  the  west  of  Nebraska  Avenue  was 
developed  for  the  most  part  in  single-family  detached 
dwellings  and  could  more  naturally,  therefore,  be  estab¬ 
lished  as  a  classification  of  lower  density,  while  the 
area  east  of  Nebraska  Avenue  was  partially  developed 
in  apartment  houses  which  under  existing  classifications 
in  the  District  of  Columbia  is  Residential  “A”  zone  (App. 
444-446).  The  establishment  of  the  boundary  line  on  Ne¬ 
braska  Avenue  is  a  natural  point  for  a  division  line  since 
the  land  to  the  east  falls  away  toward  Foundry  Branch 


13 


and  that  to  the  west  flows  naturally  toward  Dalecaria  Res¬ 
ervoir  (App.  446,  447).  From  a  topographical  point  of  view 
this  is  the  natural  line  of  division  (Def.  Z.  C.  Exh.  2).  The 
evidence  showed  that,  with  the  exception  of  the  American 
University  tract  and  one  other  entirely  undeveloped  tract 
near  Dalecaria  Reservoir  and  certain  exceptions  for  shop¬ 
ping  centers,  all  the  area  west  of  Nebraska  Avenue  is  now 
classified  Residential  “A”  Restricted  (App.  444). 

The  planning  experts  testified  that  of  the  zoning  classi¬ 
fications  as  established  in  the  District  of  Columbia  at  the 
present  time  Residential  “A”  Restricted  zoning  was  the 
zoning  which  permitted  the  lowrest  density  of  persons  living 
per  acre  (App.  483).  It  was  also  stated  that  Residential 
“A”  zoning  provides  for  a  less  restrictive  classification 
and  was  popularly  known  as  “the  apartment  house  zone” 
because  in  this  area  were  included  apartment  houses  and 
several  other  types  of  buildings,  including  hospitals,  and 
that  this  zoning  permitted  a  higher  density  of  persons 
residing  per  acre  (App.  433). 

There  was  also  testimony  showing  that  the  comprehen¬ 
sive  plan  for  the  District  of  Columbia  anticipated  an  esti¬ 
mated  population  of  the  District  of  Columbia,  within  the 
foreseeable  future,  of  1,000,000  persons  (App.  485,  PI.  Exh. 
22  “Washington — Present  and  Future,”  Monograph  I,  p.  8. 
There  already  exists  in  the  District  of  Columbia  four  times  as 
much  land  zoned  for  aparatment  houses,  as  is  needed  and  single* 
family  zoning,  namely  Residental  “A”  Restricted,  needs  to  be 
increased  wherever  possible.  Such  procedure  is  in  accord 
with  the  comprehensive  plan  to  remove  Residential  “A” 
zoning  and  to  raise  the  classification  to  Residential  “A” 
Restricted  (App.  435,  448,  486). 

Appellees’  own  planning  expert  admitted  that  apartment 
house  zoning  is  not  the  proper  classification  for  the  Amer¬ 
ican  University  campus  and  that  he  agreed  in  general  with 
the  conclusions  reached  in  the  six  monograms  of  the  Na¬ 
tional  Capital  Planning  Commission  (App.  400,  401). 
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It  is  thus  apparent  that  as  a  result  of  the  development 
of  Residential  “A”  Restricted  zoning  in  the'  area,  the 
American  University  tract  has  become  surrounded  by  Res¬ 
idential  “A”  Restricted  on  all  sides  except  one-half  (Vs) 
of  the  area  facing  on  Nebraska  Avenue. 

This  case  is  essentially  a  case  involving  the  establish¬ 
ment  of  a  zoning  boundary  line.  The  following  colloquy 
shows  that  the  trial  court  was  cognizant  of  this  fact. 

“MR.  WILKES:  Q.  Mr.  Draper,  is  it  a  fact 
that  in  zoning  it  is  inherently  necessary  to  have 
lines  demarking  one  zoning  area  from  another? 

A.  It  is,  sir. 

“THE  COURT:  The  Court  will  take  judicial 
notice  of  that.  Cases  so  hold.  You  have  to  have 
an  arbitrary  line  somewhere. 

“MR.  WiLKES:  Q.  In  your  judgment  is  Ne¬ 
braska  Avenue,  or  is  it  not,  an  appropriate  divid¬ 
ing  line  between  “A”  and  “A”  Restricted  and  I 
ask  you  that,  involving  your  opinion  as  an  expert  ? 

A.  Sir,  I  think  that  Nebraska  Avenue  is  an  appro¬ 
priate  dividing  line.,’  (App.  435) 

Rezoning  is  held  proper,  inter  alia,  under  three  circum¬ 
stances:  (1)  When  there  is  a  change  of  conditions  (2)  When 
there  has  been  an  obvious  mistake  in  the  previous  zoning 
(3)  When  there  is  a  change  in  policy  of  the  Zoning  Com¬ 
mission.  An  example  of  a  case  involving  a  change  in  con¬ 
ditions  is  Wakefield  v.  Kraft,  Md.  96  A.  2d  27.  Leventhal  v. 
District  of  Columbia,  69  App.  D.  C.  229, 100  Fed.  2d  94,  is  an 
example  of  an  obvious  mistake  in  prior  zoning.  Marble¬ 
head  Land  Co.  v.  Los  Angeles,  47  F.  2d  528,  cert.  den.  284 
U.  S.  634,  76  L.  Ed.  540,  52  S.  Ct.  18,  is  an  example  of  a 
change  in  policy. 

All  three  criteria  are  present  in  this  case.  Firstly,  as  to 
the  change  of  conditions,  appellants’  planning  experts 
showed  that  the  area  surrounding  the  American  University 
tract  on  three  and  one-half  (3V£)  sides  has  been  improved 
gradually  during -the  period  of  the  last  15  or  16  years  by 
single-family  detached  dwellings,  and  now  is  zoned  as  Resi- 


dential  “A”  Restricted.  This  change  was  one  of  the  bases 
for  the  conclusion  that  the  American  University  tract 
should  be  rezoned.  Such  zoning  would  eliminate  the  possi¬ 
bility  of  the  proverbial  “sore  thumb”  represented  by  the 
American  University  tract  which  protrudes  into  Residential 
“A”  Restricted  area.  Secondly,  it  was  an  obvious  mistake 
for  the  Zoning  Commission  not  to  have  rezoned  the  Amer¬ 
ican  University  tract  in  1936  when  steps  were  taken  to 
rezone  Spring  Valley.  As  the  Zoning  Advisory  Council 
report  states,  however,  the  Zoning  Commission  had  faith 
in  the  American  University  and  trusted  that  it  would  con¬ 
tinue  to  use  its  property  for  normal  university  purposes 
and  thus  separate  the  two  classes  of  zoning.  Finally,  as 
testified  to  by  the  planning  experts,  it  has  been  determined 
that  there  is  four  times  too  much  apartment-house 
zoning  in  the  District  of  Columbia  and  accordingly 
there  has  been  a  change  in  policy  with  the  purpose  of 
eliminating  this  type  of  zoning  wherever  possible  and  to 
impose  the  more  restrictive  type,  viz.,  Residential  “A” 
Restricted  (Tr.  663,  761). 

It  was  the  duty  of  the  court  below  not  to  consider  zoning 
problems  with  reference  to  the  proposed  hospital,  but  to 
consider  the  situation  as  it  was  presented  to  and  known 
by  the  Zoning  Commission,  which  had  full  knowledge  of  the 
background  zoning  history  of  the  area.  As  the  Supreme 
Court  has  said: 

“  *  *  *  Thus  the  question  whether  the  power 
exists  to  forbid  the  erection  of  a  building  of  a  par¬ 
ticular  kind  or  for  a  particular  use,  like  the  ques¬ 
tion  whether  a  particular  thing  is  a  nuisance,  is  to 
be  determined,  not  by  an  abstract  consideration  of 
the  building  or  of  the  thing  considered  apart,  but 
by  considering  it  in  connection  with  the  circum¬ 
stances  and  the  locality.  Sturgis  v.  Bridgeman, 

L.  R.  11  Ch.  852,  865.  •  •  •”  Village  of  Euclid  v. 
Ambler  Realty  Co.,  supra. 
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It  was  the  duty  and  right  of  the  Zoning  Commission 
to  amend  the  zoning  regulations  and  maps  when  the  char¬ 
acter  of  the  area  changed.  People  who  move  into  a  good 
neighborhood  have,  aside  from  the  mere  ownership  of  their 
homes,  something  intangible,  viz.,  the  pride  of  living  in  a 
first-class  neighborhood.  A  neighborhood  gradually  seeks 
the  level  of  the  lowest  properties  in  the  area.  The  residents 
of  Spring  Valley  and  Wesley  Heights,  in  addition  to  buy¬ 
ing  their  own  homes,  purchased  this  intangible  attribute, 
and,  desiring  to  retain  it,  petitioned  the  Zoning  Commis¬ 
sion  to  rezone  the  American  University  tract  so  as  to  pre¬ 
vent  any  change  in  the  character  of  the  neighborhood. 
Thus,  although  American  University  was  there  first,  the 
development  of  the  surrounding  high  grade  single-family 
homes  established  the  character  of  the  neighborhood. 

The  concept  “university”  contemplates  open  spaces  and 
a  large  park-like  campus.  The  erection  of  a  large  hospital 
on  a  small  tract  on  one  corner  of  this  campus  and  imme¬ 
diately  adjacent  to  fine  homes  was  not  in  harmony  with  the 
comprehensive  plan  of  the  Zoning  Commission.  It  is  the 
function  of  the  Zoning  Commission  to  stabilize  property 
values  and  to  limit  uses  and  maintain  the  neighborhood.  This 
is  required  by  the  act  of  Congress.  The  use  of  the  property 
for  the  construction  of  apartment  houses  or  a  hospital 
naturally  would  detract  from  the  neighborhood  and  would 
be  contrary  to  the  declared  purposes  of  the  zoning  statute. 

Planning  is  concerned  with  the  present  population  and 
looks  to  future  trends.  The  theory  of  planning  is  to  view 
the  situation  at  the  present  time  and  plan  for  the  orderly 
future  development  of  areas.  Streets,  sewers  and  water- 
mains  are  laid  out  to  take  advantage  of  contours.  Police  and 
fire  protection  are  projected  into  the  future  and  the  zoning 
classifications  are  established  to  make  the  best  use  of  the 
facilities  available.  After  all,  zoning  is  merely  the  determi¬ 
nation  of  the  best  use  of  land  in  a  community.  That  is 
what  the  Zoning  Commission  was  attempting  here.  If  the 
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decision  of  the  lower  court  should  be  affirmed,  zoning  in 
the  District  of  Columbia  will  retrogress.  If  an  area  may 
not  be  rezoned  to  make  it  conform  to  the  comprehensive 
plan,  the  purposes  sought  to  be  accomplished  by  the  statute 
will  be  frustrated.  See  and  compare  Garrity  v.  District  of 
Columbia ,  et  al.,  66  App.  D.  C.  256,  86  F.  2d  207. 

One  of  the  principal  objects  set  forth  in  the  Act  of  1938  is 
the  stabilization  of  land  uses  and  values  (Sec.  2  of  the  Act 
of  1938,  supra).  This  object  was  mentioned  by  this  court  in 
the  case  of  Lewis  v.  District  of  Columbia,  89  U.  S.  App.  D.  C. 
72,  190  F.  2d  25,  where  it  said: 

“•  *  *  And  it  has  long  been  recognized  that 
one  of  the  purposes  of  zoning  is  to  ‘stabilize  the 
uses  of  land’  and  ‘furnish  a  protection  to  resi¬ 
dential  neighborhoods  which  will  cause  them  to 
maintain  themselves  in  a  decent  and  sanitary  way 
for  a  longer  time  than  they  otherwise  would.  *  *  * 

By  this  process  obsolescence  is  greatly  retarded.’ 

We  conclude,  therefore,  that  the  differentiation  in 
classification  of  which  appellants  complain  is  not 
discriminatory,  so  as  to  render  the  Commission’s 
action  arbitrary  per  se.” 

The  highest  courts  of  several  states  have  had  occasion, 
in  discussing  zoning  cases,  to  comment  on  the  use  of  a 
comprehensive  plan  as  the  norm  or  guide  in  zoning.  In 
Fairlawns  Cemetery  Ass’n.  v.  Zoning  Commission,  138 
Conn.  434,  86  A.  2d  74,  where  the  statute  was  similar  to  the 
District  statute,  it  was  said  that: 

“The  word  ‘comprehensive’  as  used  in  the  statute 
means  ‘  [i] ncluding  much ;  comprising  many  things ; 
having  a  wide  scope.’  Webster’s  New  International 
Dictionary  (2d  Ed.).  Accordingly,  to  be  valid,  a 
zoning  ordinance  must  be  one  which  is  designed  to 
further  a  plan  which  relates  to  a  substantial  area 
of  the  municipality  enacting  it  and  to  the  reason¬ 
able  needs  of  the  community  both  at  present  and  in 
the  foreseeable  future.  There  must  be  a  plan  and 


18 


that  plan  must  be  comprehensive  as  to  territory, 
public  needs  and  time.  ..State  ex  rel.  Spiros  v. 
Payne ,  131  Conn.  647,  652,  41  A.  2d  908 ;  Bishop  v. 
Board  of  Zoning  Appeals,  supra,  133  Conn.  618,  53 
A.  2d  659;  Bartram  v.  Zoning  Commission,  136 
Conn.  89,  93,  68  A.  2d  308 ;  Kuehne  v.  Town  Coun¬ 
cil,  136  Conn.  452,  460,  72  A.  2d  474.  The  zoning 
regulations  in  question  are  clearly  expressive  of  a 
plan  to  maintain  the  predominantly  residential 
character  of  the  town  but  still  permit  the  less  ob¬ 
jectionable  forms  of  business.  The  plan  is  not 
applied  to  a  narrowly  restricted  area  or  for  a 
limited  time.  In  terms  the  regulations  cover  nearly 
the  whole  town  of  Bethel  and  are  in  effect  for  an 
indefinite  time.  They  leave  some  districts  of  the 
town  open  for  uses  other  than  business  and  resi¬ 
dential.  They  therefore  satisfy  the  requirement 
of  the  statute  that  such  regulations  be  in  accord¬ 
ance  with  a  comprehensive  plan.” 

Of  like  tenor  is  the  opinion  of  the  Texas  Court  of  Civil 
Appeals  in  Niday  v.  City  of  Bellaire  (Tex.  Civ.  App.),  251 
S.  W.  2d  747: 

“*  •  *  An  examination  of  Articles  lOlla-lOllj, 
shows  that  they  are  carefully  framed  so  as  to  come 
within  the  field  covered  by  the  police  power.  They 
provide  that  regulations  made  by  a  municipality 
must  conform  to  a  comprehensive  plan  to  lessen 
congestion  in  the  streets,  secure  safety  from  fire, 
panic,  promote  health  and  the  general  welfare,  pre¬ 
vent  undue  concentration  of  population,  to  facili¬ 
tate  the  adequate  provision  for  water  and  disposal 
of  sewerage,  etc.,  etc.  And  ‘*  *  *  Such  regula¬ 
tions  shall  be  made  with  reasonable  consideration, 
among  other  things,  to  the  character  of  the  district 
and  its  peculiar  suitability  for  particular  uses  and 
with  a  view  to  conserving  the  value  of  buildings 
and  encouraging  the  most  appropriate  use  of  land 
throughout  such  municipality  *  *  V  ” 
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It  is  to  be  noted  that  there  is  a  remarkable  similarity 
between  the  statutes  of  the  States  of  Connecticut  and 
Texas  and  the  District  of  Columbia.  This  comes  about  be¬ 
cause  they  are  patterned  after  the  Standard  State  Zoning 
Enabling  Act  of  the  Department  of  Commerce  (1924)  which 
was  drafted  by  a  committee  of  experts,  including  Alfred 
Bettman  of  Cincinnati,  Ohio,  and  Edward  M.  Bassett  of 
New  York,  appointed  by  Herbert  Hoover  while  he  was 
Secretary  of  Commerce.  This  standard  statute  has  been 
adopted  by  at  least  two- thirds  of  the  states  (See  Nicolai  v. 
Board  of  Adjustment  of  City  of  Tucson,  55  Ariz.  283,  101 
P.  2d  199)  and  by  the  District  of  Columbia  (See  Report 
No.  1962,  Senate  Committee  on  the  District  of  Columbia  on 
H.  R.  9844,  75th  Congress,  and  Report  No.  2418,  House 
Committee  on  the  District  of  Columbia  on  H.  R.  9844,  75th 
Congress). 

The  Maryland  Court  of  Appeals  recognized  the  impor¬ 
tance  of  adhering  to  a  comprehensive  plan  in  Mayor  and 
City  Council  of  Baltimore  v.  Byrd,  191  Md.  632,  62  A.  2d 
588,  saying,  inter  alia,  that : 

“*  *  *  Zoning  is  an  exercise  of  the  police 

power  which,  for  the  public  good,  takes  away  some 
of  the  rights  of  individuals  to  use  their  property  as 
they  please,  and  at  the  same  time  gives  them  rights 
to  restrict  injurious  uses  of  the  property  of  others. 

This  cannot  be  done  by  piecemeal  legislation.  It 
can  only  be  upheld-  as  part  of  a  general  plan  for  a 
community  which  sets  apart  certain  areas  for  resi¬ 
dence  purposes,  and  permits  commercial  business 
in  other  areas  where  it  is  established  or  where  such 
use  is  obviously  suitable.  Such  a  plan  must  be  at¬ 
tuned  to  the  public  health,  welfare  and  safety.  It 
must  not  be  arbitrary  nor  can  it  be  discriminating, 
except  insofar  as  is  necessary  for  the  proper  estab¬ 
lishment  of  the  various  kinds  of  districts  per¬ 
mitted.  •  •  * 

“I n  the  Baltimore  City  Zoning  ordinance  are  pro¬ 
visions  for  non-conforming  uses  which  existed  at 
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the  time  of  its  passage  and  there  are  also  provi¬ 
sions  for  extension  of  these  uses.  We  have  held 
that  these  last  provisions  should  be  strictly  con¬ 
strued,  as  the  intention  of  the  ordinance  is  not  to 
allow  them  to  multiply.  Colati  v.  J trout,  185  Md. 

652,  47  A.  2d,  613.  This  conclusion  is  based  upon 
the  same  general  conclusion  that  has  been  present 
in  all  of  the  zoning  cases  decided  by  this  Court, 
that  is  that  when  the  legislative  body  of  a  munici¬ 
pality  adopts  a  comprehensive  zoning  plan,  ex¬ 
ceptions  should  be  allowed  only  in  such  cases  as 
are  clearly  exceptions  in  fact  to  the  purposes  of 
the  ordinance,  and  without  which  there  would  be 
imposed  a  burden  upon  the  owner  of  the  property 
not  justified  by  consideration  of  the  public  health, 
safety  or  welfare.  *  *  *” 

See  also  Smith  v.  Callison,  119  Cal.  A.  180,  6  P.  2d  277. 

Appellants,  acting  as  the  Zoning  Commission,  are  di¬ 
rected  by  the  statute  to  zone  and  rezone  “in  accordance 
with  a  comprehensive  plan.”  The  action  of  the  Commis¬ 
sion  in  rezoning  the  American  University  tract  was  taken 
in  accordance  with  the  comprehensive  plan  for  the  District. 
Sufficient  evidence  was  presented  to  the  trial  court  for  it 
to  find  that  the  action  of  the  Zoning  Commission  was  in 
accordance  with  the  comprehensive  plan.  The  American 
University  tract  was  the  only  parcel,  with  certain  excep¬ 
tions  of  no  pertinent  consequence,  west  of  the  natural 
boundary  line  which  remained  zoned  in  the  less  restrictive 
classification.  The  action  of  the  Zoning  Commission  in  re¬ 
zoning  the  property  was  taken  because  of  a  change  in 
conditions,  because  of  a  change  in  policy  and  because  the 
prior  zoning  was  an  obvious  mistake.  The  court  below 
should  have  examined  the  record  and,  if  it  was  deemed 
necessary,  taken  additional  evidence  to  supplement  the  rec¬ 
ord.  The  trial  court  should  have  reviewed  the  decision  of 
the  Zoning  Commission  in  the  light  in  which  it  was  made 
by  that  administrative  agency.  The  court  below  was  clearly 
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in  error  in  failing  to  recognize  the  importance  of  adhering 
to  a  comprehensive  plan  in  zoning.  The  court  should  not 
have  set  aside  the  action  of  the  Zoning  Commission  which 
was  manifestly  in  accordance  with  the  comprehensive  plan 
for  the  District  of  Columbia. 


n. 

The  Court  Erred  in  Finding  that  the  Action  of  the  Zoning 
Commission  was  Arbitrary 

The  proper  function  of  the  trial  court  in  this  case  was  to 
determine  whether  the  action  of  the  Commission  was  arbi¬ 
trary  and  unreasonable.  The  burden  was  upon  the  appel¬ 
lees,  as  plaintiffs  below,  to  show  that  the  action  of  the 
Zoning  Commission  was  unreasonable  and  arbitrary.  This 
they  failed  to  do. 

“*  *  •  When  such  legislative  action  ‘is  called 
in  question,  if  any  state  of  facts  reasonably  can  be 
conceived  that  would  sustain  it,  there  is  a  presump¬ 
tion  of  the  existence  of  that  state  of  facts,  and  one 
who  assails  the  classification  must  carry  the  burden 
of  showing  by  a  resort  to  common  knowledge  or 
other  matters  which  may  be  judicially  noticed,  or 
to  other  legitimate  proof,  that  the  action  is  arbi¬ 
trary.’  •  *  *  where  the  regulation  is  within  the 
scope  of  authority  legally  delegated,  the  presump¬ 
tion  of  the  existence  of  facts  justifying  its  specific 
exercise  attaches  alike  to  statutes,  to  municipal 
ordinances,  and  to  orders  of  administrative 
bodies.”  Pacific  States  Box  £  Basket  Co.  v.  White, 
et  al.,  296  U.  S.  176,  80  L.  Ed.  138,  56  S.  Ct.  159, 

101  A.L.R.  853. 

The  court  was  of  the  opinion  that  the  action  of  the  Com¬ 
mission  bore  no  reasonable  relation  to  public  health,  safety, 
morals  and  public  welfare  and  accordingly  constituted  the 
taking  of  property  without  due  process  of  law.  The  Zoning 
Commission  contends  that  quite  the  contrary  is  true. 


“The  action  of  zoning  authorities,  as  of  other 
administrative  officers,  is  not  to  be  declared  uncon¬ 
stitutional  unless  the  court  is  convinced  that  it 
is  ‘clearly  arbitrary  and  unreasonable  *  * 

LeverUhal  v.  District  of  Columbia ,  69  App.  D.  C. 

229,  100  F.  2d  94. 

This  statement  was  specifically  approved  by  this  Court  re¬ 
cently  in  the  case  of  Lewis  v.  District  of  Columbia ,  supra. 

In  this  case,  appellees,  as  plaintiffs,  did  not  offer  any 
substantial  evidence  to  prove  illegality  or  even  any  impro¬ 
priety  of  the  change  in  zoning. 

The  Supreme  Court  of  New  Jersey  has  correctly  stated 
the  rule  for  determining  of  whether  a  zoning  action  is  un¬ 
reasonable  or  arbitrary,  saying : 

“No  proof  was  adduced  showing  or  tending  to 
show  that  the  ordinance  limitation  to  one  family 
houses  within  the  zone  where  prosecutor’s  house 
was  located  is  unreasonable.  It  is  now  well  estab¬ 
lished  that  where  a  zoning  ordinance  is  a  reason¬ 
able  exercise  of  the  powers  granted  by  the  zoning 
statute,  within  the  purview  of  the  zoning  amend¬ 
ment  to  the  constitution,  the  municipal  enactment 
will  be  sustained.  The  presumption  is  that  the  reg¬ 
ulations  are  reasonable  unless  the  contrary  is 
shown.  Burg  v.  Ackerman ,  135  A.  672,  5  N.  J.  Misc. 

96;  Linwood  Co.  v.  Board  of  Adjustment,  142  A. 

436,  6  N.  J.  Misc.  606 ;  Dickinson  v.  Inhabitants  of 
City  of  Plainfield,  122  N.  J.  L.  63,  69,  4  A.  2d  91 ; 
Eastern  Boulevard  Corporation  v.  Willaredt,  123 
N.  J.  L.  269,  8  A.  2d  688. 

“We  are  unable  to  say,  from  the  proofs,  that  the 
ordinance  provision  setting  up  a  one-family  house 
area  was  not  a  reasonable  exercise  of  the  power 
under  the  zoning  act  or,  putting  it  otherwise,  that 
the  imposed  restriction  was  an  arbitrary,  un¬ 
reasonable  and  capricious  exercise  of  that  power. 

The  argument  of  unconstitutionality  is  not,  in  our 
opinion,  supported  by  any  of  the  reasons  advanced 
by  the  prosecutor.  *  *  *”  Repp  v.  Shahadi,  132 
N.  J.  L.  24,  38  A.  2d  284. 
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The  function  of  the  trial  court  in  reviewing  the  action 
of  the  Zoning  Commission  was  not  to  search  for  evidence 
which  would  sustain  a  view  of  the  court  contrary  to  that 
of  the  administrative  agency.  Its  function  in  reviewing 
the  decision  of  the  Zoning  Commission  was  similar  to  the 
function  of  an  appellate  court  in  reviewing  the  action  of 
a  trial  court.  If  the  question  of  the  reasonableness  of  the 
zoning  order  was  fairly  debatable,  the  trial  court  was  not 
at  liberty  to  hold  that  the  action  of  the  Commission  was 
unconstitutional.  Leventhal  v.  District  of  Columbia,  supra. 

“The  answer  is  to  be  found  in  a  proper  realiza¬ 
tion  of  the  distinctive  functions  of  the  Tax  Court 
and  the  Circuit  Courts  of  Appeal  in  this  respect. 

The  Tax  Court  has  the  primary  function  of  find¬ 
ing  the  facts  in  tax  disputes,  weighing  the  evidence, 
and  choosing  from  among  conflicting  factual  in¬ 
ferences  and  conclusions  those  which  it  considers 
most  reasonable.  The  Circuit  Courts  of  Appeal 
have  no  power  to  change  or  add  to  those  findings 
of  fact  or  to  reweigh  the  evidence.  And  when  the 
Tax  Court’s  factual  inferences  and  conclusions  are 
determinative  of  compliance  with  statutory  re¬ 
quirements  the  appellate  courts  are  limited  to  a 
determination  of  whether  they  have  any  substan¬ 
tial  basis  in  the  evidence.  The  judicial  eye  must 
not  in  the  first  instance  rove  about  searching  for 
evidence  to  support  other  conflicting  inferences 
and  conclusions  which  the  judges  or  the  litigants 
may  consider  more  reasonable  or  desirable.  It 
must  be  cast  directly  and  primarily  upon  the  evi¬ 
dence  in  support  of  those  made  by  the  Tax  Court. 

If  a  substantial  basis  is  lacking  the  appellate  court 
may  then  indulge  in  making  its  own  inferences  and 
conclusions  or  it  may  remand  the  case  to  the  Tax 
Court  for  further  appropriate  proceedings.  But  if 
such  a  basis  is  present  the  process  of  judicial  re¬ 
view  is  at  an  end.  Helvering  v.  National  Grocery 
Co.,  304  U.  S.  282,  294;  Wilmington  Trust  Co.  v. 
Helvering,  316  U.  S.  164,  168;  Commissioner  v. 
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Heininger,  320  U.  S.  467,  475;  Dobson  v.  Commis¬ 
sioner ,  320  U.  S.  489.”  Commissioner  of  Internal 
Revenue  v.  Scottish  American  Investment  Co., 

Ltd.,  323  U.  S.  119,  89  L.  Ed.  113,  65  S.  Ct.  169. 

That  the  lower  court  was  in  error  in  holding  the  Commis¬ 
sion  arbitrary  and  unreasonable  is  illustrated  by  some  of 
the  statements  made  by  the  trial  court  in  its  opinion  dated 
June  29,  1953,  w’hich  constitutes  the  finding  of  facts  and 
conclusion  of  law.  American  University,  et  al.  v.  Prentiss, 
et  al.,  113  F.  Supp.  389  (App.  34-46). 

The  trial  court  said:  “The  effect  of  this  reclassification 
was  to  preclude  the  building  of  a  proposed  hospital  on 
the  campus,  which  is  to  be  maintained  in  conjunction  with 
a  School  of  Nursing”  (App.  35).  This  was  merely  an  inci¬ 
dental  effect  of  the  rezoning.  Zoning  must  look  at  the  issue 
in  a  broader  light  in  establishing  classifications.  The  Zon¬ 
ing  Commission  realized,  of  course,  that  Residential  “A” 
zone  permitted  the  erection  of  many  types  of  buildings, 
including  apartment  houses.  In  fixing  use  zones  the  Com¬ 
mission  must  take  into  account  the  least  desirable  type  of 
construction  that  is  permitted  in  that  zone,  not  the  best. 
Appellees’  own  expert  admitted  that  the  apartment-house 
zoning  is  not  proper  for  the  American  University  campus 
tract  (App.  400,  401).  One  of  appellees’  appraisers  said 
that  in  furnishing  his  prospectus  to  appellee,  Equitable 
Life  Insurance,  he  had  notified  them  that  if  the  property 
were  rezoned  to  Residential  “A”  Restricted  the  value  of 
the  campus  tract  for  loan  purposes  was  being  given  on  the 
basis  of  “A”  Restricted  zoning  (App.  383). 

There  is  no  existing  school  of  nursing  at  American 
University  as  recognized  in  the  trial  court’s  opinion  (App. 
38).  The  President  testified  that  American  University  is 
merely  contemplating  establishing  a  school  of  nursing 
(App.  408).  This  clearly  distinguishes  the  case  at  bar 
from  Ingram  v.  Texas  Christian  University  (Tex.  Civ. 


25 


App.),  196  S.  W.  608  and  Succession  of  Hutchinson,  112  La. 
656,  36  S.  639,  upon  both  of  which  cases  the  appellees  will, 
no  doubt,  rely  heavily.  In  those  cases,  both  universities 
had  medical  schools  in  existence  and  the  addition  of  a  hos¬ 
pital  to  the  university  was  merely  as  an  incidental  teaching 
aid  to  the  existing  medical  school 

The  trial  court  found  that  there  was  an  agreement  that 
Sibley  Hospital  would  become  a  part  of  American  Uni¬ 
versity  (App.  38).  Such  is  not  the  fact  There  was  no  evi¬ 
dence  presented  before  the  Zoning  Commission  or  at  the 
trial  in  the  lower  court  that  the  two  organizations  intended 
to  merge.  There  was  only  a  hope  and  wish  expressed 
by  some  of  the  officers  and  directors  that  they  could  work 
together  (App.  passim).  They  are  two  separate  corporate 
organizations  (App.  2). 

The  trial  court’s  observations  concerning  desires  for  a 
school  of  nursing  and  the  so-called  “arrangement”  and 
that  Sibley  Hospital  would  become  a  part  of  American 
University  are  wholly  immaterial  to  the  issue  of  the  legality 
of  the  change  in  zoning  here  involved.  Furthermore,  the 
fact  that  the  lower  court  thought  such  matter  important 
clearly  illustrates  both  its  misunderstanding  of  the  prin¬ 
ciples  underlying  zoning  and  its  misconception  of  its  func¬ 
tion  in  a  zoning  case. 

The  trial  court  says  that  in  authorizing  certain  grants 
for  the  construction  of  hospitals,  the  Congress  “expected 
that  one  of  the  grants  would  be  made  for  the  construction 
of  the  new  Sibley  Hospital  on  the  proposed  site”  (App.  38). 
In  the  Acts  of  Congress  authorizing  certain  grants  in  aid 
for  the  construction  of  new  hospitals  in  the  District  of 
Columbia  (infra,  pp.  57-62)  no  mention  was  made  of  Lucy 
Webb  Hayes  National  Training  School  or  Sibley  Hospital 
by  name.  However,  at  the  hearing  on  this  bill  a  grant  for 
Sibley  Hospital  was  considered  but  the  location  thereof  was 
not  definitely  fixed ;  it  was  merely  casually  mentioned  that 
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it  would  be  on  the  American  University  tract.1  (Intervenor’s 
Exhibit  #5) 

In  its  opinion,  the  trial  court  further  stated  that  the 
hospital  would  be  “directly  across  the  street”  from  sev¬ 
eral  homes  in  Spring  Valley  “although  there  would  be  a 
considerable  setback”  (App.  38).  In  this  the  Court  is  in  er¬ 
ror.  The  fact  of  the  matter  is  that  the  hospital  building  as 
planned  would  be  107  feet  in  height  (App.  374),  and  the 
various  maps  (Def.  Intervenor’s  Exhs.  9,  12)  show  that 
the  property  would  be  immediately  contiguous  to  several 
fine  residences  and  that  the  nearest  of  these  homes  is  only 
approximately  80  feet  from  the  proposed  location  of  the 
towering  building.  This  was  not  in  accordance  with  the 
purpose  of  Sec.  2  of  the  statute  “to  provide  adequate  light 
and  air  *  *  *  and  to  prevent  •  •  •  the  over-crowding  of 
land”  (Sec.  5-414  D.  C.  Code,  1951). 

During  the  course  of  the  trial,  the  court  inquired  of  the 
witness  Nolen,  a  member  of  the  Zoning  Advisory  Council, 
as  follows: 

“THE  COURT :  Isn’t  it  a  fact  that  the  immedi¬ 
ate  motive  and  the  immediate  occasion  for  the  re¬ 
zoning  was  to  prevent  the  hospital  from  going  on 
this  site  and  not  because  at  some  future  time  some¬ 
body  might  get  the  notion  of  putting  an  apartment 
house  there!”  (App.  434) 

Counsel  for  defendants  objected  to  this  question  and  the 
court  overruled  the  objection  (App.  434).  Such  inquiry 
into  and  discussion  of  the  reason  or  motive  of  the  adminis¬ 
trative  agency  were  entirely  improper.  This  rule  of  law  was 
unequivocally  stated  in  the  case  of  United  States  v.  Morgan , 
313  U.  S.  409,  85  L.  Ed.  1429,  61  S.  Ct.  999,  as  follows: 

i  This  is  one  of  the  main  distinguishing  characteristics  between  George¬ 
town  University  Hospital  and  this  case.  The  Act  of  Congress  of  March  24, 
1945,  59  Stat.  38,  in  very  positive  terms  established  the  location  of  the  George¬ 
town  Hospital  without  regard  to  the  zoning  regulations  of  the  District  of 
Columbia.  Sec.  5-405,  D.  C.  Code,  1951. 
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“•  *  •  The  proceeding  before  the  Secretary 
Tias  a  quality  resembling  that  of  a  judicial  proceed¬ 
ing.'  Morgan  v.  United  States,  298  U.  S.  468,  480. 
Such  an  examination  of  a  judge  would  be  destruc¬ 
tive  of  judicial  responsibility.  We  have  explicitly 
held  in  this  very  litigation  that  ‘it  was  not  the  func¬ 
tion  of  the  court  to  probe  the  mental  processes  of 
the  Secretary.’  304  U.  S.  1,  18.  Just  as  a  judge 
cannot  be  subjected  to  such  a  scrutiny,  compare 
F ay er weather  v.  Ritch,  195  U.  S.  276,  306-07,  so 
the  integrity  of  the  administrative  process  must  be 
equally  respected.  See  Chicago,  B.  &  Q.  Ry.  Co.  v. 
Babcock ,  204  U.  S.  585,  593.  It  will  bear  repeating 
that  although  the  administrative  process  has  had  a 
different  development  and  pursues  somewhat  dif¬ 
ferent  ways  from  those  of  courts,  they  are  to  be 
deemed  collaborative  instrumentalities  of  justice 
and  the  appropriate  independence  of  each  should 
be  respected  by  the  other.  United  States  v.  Mor¬ 
gan,  SOI  U.  S.  183, 191." 

For  a  zoning  case  discussing  this  principle  see  Davidson 
County  et  al.  v.  Rogers,  184  Tenn.  327, 198  S.  W.  2d  812. 

The  court  found  that  “*  *  *  the  atmosphere  of  the  pro¬ 
ceeding  was  not  conducive  to  calm  deliberation.  Several 
organized  bus  loads  of  angry  property  owners  filled  the 
hearing  room  *  *  *  "  (App.  39).  The  record  is  absolutely 
devoid  of  any  testimony  that  the  conclusion  of  the  Zoning 
Commission  was  not  the  result  of  calm  deliberation.  Its 
decision  was  not  announced  for  some  12  days  following 
the  conclusion  of  the  hearings.  Furthermore,  the  record 
before  the  Commission  is  not  in  the  slightest  degree  sus¬ 
ceptible  of  any  inference  that  there  was  anger  on  the  part 
of  anyone.  The  appellees  in  their  complaint  only  alleged 
“  noisy  public  demonstrations  *  *  *  precluded  a  fair  and 
impartial  hearing"  (App.  15). 

A  zoning  hearing  being,  as  it  is,  in  the  nature  of  a  town 
council  meeting,  it  is  quite  natural  that  interested  citizens 
should  express  their  sentiments  on  occasion.  It  is  not  at 
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all  unusual  for  zoning  hearings  to  become  somewhat  heated 
(App.  282). 

The  trial  court  in  its  opinion  stated  that  there  was  little 
actual  evidence  on  the  impairment  to  property  values  if  the 
hospital  were  constructed  in  this  neighborhood  (App.  39). 
There  was  testimony  on  this  point  by  an  appraiser  who 
said  that  the  erection  of  the  hospital  would  depreciate 
neighboring  properties  by  two  and  one-half  to  three  million 
dollars  (App.  80).  Appellees  presented  no  evidence  on  the 
specific  point  at  the  Commission  proceedings  although  they 
produced  testimony  on  this  phase  at  the  trial  (App.  381- 
395).  The  weight  of  the  evidence  was  for  the  Zoning 
Commission  in  the  first  instance  and  the  court  should 
have  set  aside  the  Commission’s  order  only  in  the  event 
that  such  action  was  so  arbitrary  and  unreasonable  as  to 
be  unconstitutional.  (See  Pacific  States  Box  &  Basket 
Co.  v.  White ,  et  al.,  supra;  Leventhal  v.  District  of  Colum¬ 
bia,  supra ;  Lewis  v.  District  of  Columbia,  supra).  Further¬ 
more,  additional  evidence  on  depreciation  of  property 
values  was  presented  in  detail  at  the  trial  in  the  lower  court. 
Appellants’  expert  was  able  to  show  examples  of  where 
fine  properties  were  depreciated  between  50  to  60  per  cent 
in  the  District  of  Columbia  when  undesirable  buildings 
were  permitted  in  the  neighborhood  (App.  547,  548). 

The  trial  court  stated  that  “No  findings  were  made. 
No  statement  of  reason  was  issued”  (App.  39).  There  are 
two  answers  to  this.  This  was  an  administrative  hearing 
of  a  legislative  nature  and  findings  of  fact  are  not  required 
in  such  a  situation.  See  Williamsport  Wire  Rope  Co.  v. 
United  States,  277  U.  S.  551,  72  L.  Ed.  985,  48  S.  Ct.  587. 
The  second  answer  is  that  the  minute  entry  of  the  appellant 
Zoning  Commission  for  January  28,  1953  (App.  559,  560) 
contains  the  statement  that  “The  Commission  also  adopted 
the  report  of  the  Zoning  Advisory  Council.”  The  report  of 
the  Zoning  Advisory  Council  (App.  51-53)  contained  full 
findings  of  fact  and  reasons  for  the  conclusion  reached  by 
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the  Zoning  Commission.  This  procedure  was  in  accord  with 
the  normal  and  regular  practice  of  the  Zoning  Commission 
and  was  referred  to  by  this  court  as  recently  as  Lewis  v. 
District  of  Columbia,  supra . 

Appellees’  own  expert  was  able  to  furnish  a  list  of  only 
27  universities  that  had  hospitals  located  upon  their  cam¬ 
puses  (App.  276,  557  and  PL  Exh.  2).  The  fact  of  the 
matter  is,  however,  that  the  American  University  has 
neither  a  nursing  school  nor  a  medical  school.  Its  President 
testified  only  that  a  school  of  nursing  was  contemplated 
(App.  408),  and  that  there  is  no  present  plan  for  the  estab¬ 
lishment  of  a  medical  school  (App.  407). 

As  was  hereinbefore  demonstrated,  there  was  really  no 
basis  for  the  lower  court’s  conclusion  that  the  Hospital  and 
University  were  to  be  merged.  They  are  two  separate  cor¬ 
porations  but  the  subject  is  immaterial  because  whether 
there  be  a  merger  or  not  and  whether  the  area  be  zoned 
Residential  “A”  or  Residential  “A”  Restricted,  the  same 
regulations  (Table,  p.  63,  infra)  require  that  a  school, 
university,  etc.,  must  obtain  the  permission  of  the  Board 
of  Zoning  Adjustment  before  erecting  on  the  school  prop¬ 
erty  any  building  except  those  specifically  included  in  the 
minute  entry  of  the  Zoning  Commission  dated  January  28, 
1953  (PL  Exh.  19).  Such  minute  entry  does  not  include 
hospitals  as  one  of  the  exceptions  (App.  559,  560). 

It  is  a  fundamental  principle  that  zoning  must  look  to 
the  general  welfare  even  if  some  injury  results  to  a  par¬ 
ticular  individual.  These  appellants  do  not  for  a  moment 
concede  that  American  University  would  be  injured  if  the 
decision  of  the  Zoning  Commission  is  reinstated  by  this 
court.  After  all,  the  University  does  derive  just  as  much 
benefit  from  being  located  in  a  fine  neighborhood  as  do 
the  surrounding  home  owners.  But  even  if  this  were  not 
so,  a  slight  deprivation  to  the  university  of  the  use  of  a 
portion  of  its  property  for  a  particular  purpose,  would  not 
render  the  zoning  invalid.  As  the  Supreme  Judicial  Court 
of  Massachusetts  has  said: 
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“#  *.  *  The  correct  decision  is  to  be 

found  in  the  answer  to  the  question  whether  the 
particular  interference  that  causes  injury  to  the 
individual  can  reasonably  be  thought  to  have  some 
tendency  to  advance  the  interests  of  the  public, 
either  in  the  direct  consequences,  or  indirectly  by 
upholding  the  integrity  of  a  system  that  as  a  whole 
may  reasonably  be  thought  to  promote  the  inter¬ 
ests  of  the  public.  Town  of  Lexington  v.  Govenar, 

295  Mass.  31,  36,  3  N.  E.  2d  19 ;  Wilbur  v.  Newton, 

302  Mass.  38,  39, 41, 18  N.  E.  2d  365.  And  of  course 
all  presumptions  are  to  be  indulged  in  favor  of  the 
validity  of  the  ordinance  in  its  application  to  all  in¬ 
stances  falling  within  its  terms.’ ’  City  of  Pitts¬ 
field  v.  Oleksak,  313  Mass.  553,  47  N.  E.  2d  930. 

The  trial  court  commented  in  its  opinion  that  the  situa¬ 
tion  is  somewhat  unusual  since  the  change  was  made  at  the 
behest  of  the  adjoining  property  owners  (App.  42).  Sec¬ 
tion  3  of  the  Zoning  Act  of  1938  provides  that  ‘‘the  Zoning 
Commission  may  from  time  to  time  amend  the  regulations 
or  any  of  them  or  the  maps  or  any  of  them”  (Sec.  5-415, 
D.  C.  Code,  1951).  This  provision  does  not  require  that  the 
action  of  the  Commission  be  taken  only  at  the  request  of 
property  owners  affected.  In  fact,  the  Commission  on  its 
own  initiative  may  put  the  wheels  in  motion  to  start  the 
procedure  looking  to  an  amendment  of  the  regulations.  This 
court  has  dispelled  any  doubt  as  to  the  propriety  or  legality 
of  interested  parties  instituting  the  proceedings,  saying: 

“The  action  of  the  zoning  commission  is  also  as¬ 
sailed,  on  the  ground  that  the  notice  was  given  at 
the  instance  of  the  architect  of  the  building,  who 
was  not  a  property  owner  or  resident  of  the  dis¬ 
trict  affected.  It  will  be  observed,  however,  that  the 
act  of  Congress  creating  the  commission  provides 
that  proceedings  of  this  nature  may  be  initiated  by 
the  commission  itself,  and  we  think  that  is  what 
was  done  in  this  instance.  The  court  will  not  in¬ 
quire  into  the  motive  which  prompted  the  commis- 
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sion  in  initiating  this  proceeding,  whether  from  its 
own  observation  of  the  premises,  or  at  the  sugges¬ 
tion  of  Donn,  the  architect,  or  of  any  other  citizen. 

The  power  to  initiate  the  proceedings  is  vested  in 
the  commission  and  it  is  immaterial  what  prompts 
the  exercise  of  this  power;  hence  the  letter  from 
Donn  amounted  to  nothing  more  than  an  expres¬ 
sion  of  opinion  on  his  part,  as  to  what  in  his  judg¬ 
ment  ought  to  be  done.  Whether  the  commission 
acted  upon  the  suggestion,  or  not  is  immaterial. 

The  power  resided  in  it  to  initiate  these  proceed¬ 
ings,  and  the  reasonable  exercise  of  that  power 
cannot  be  controlled  by  the  courts.’ ’  Larrabee  et 
al.  v.  Bell  et  al.,  56  App.  D.  C.  121,  10  F.  2d  986, 
cert.  den.  U.  S.  ex  rel.  Varela  v.  Bell,  271  U.  S.  670, 

70  L.  Ed.  1143,  46  S.  Ct.  484. 

and  that 

“*  #  *  Adjoining  property  owners  in  a  suit  to 
vacate  a  zoning  order  have  such  a  vital  interest  in 
the  result  of  that  suit  that  they  should  be  granted 
permission  to  intervene  as  a  matter  of  course  un¬ 
less  compelling  reasons  against  such  intervention 
are  shown.”  Wolpe  et  al.  v.  Poretsky  et  al.,  79 
U.  S.  App.  D.  C.  141,  144  F.  2d  505,  cert.  den.  323 
U.  S.  777,  89  L.  Ed.  621,  65  S.  Ct.  190. 

The  lower  court,  in  its  opinion,  held  that  the  University 
was  deprived  of  rights  which  it  had  for  many  years  and 
upon  which  it  acted  and  relied  (App.  42).  This  statement 
evidences  a  misconception  of  a  primary  principle  of  all 
zoning  law.  No  one  has  any  right  to  have  any  particular 
class  of  zoning  adopted  or  continued.  Zoning  is  an  exer¬ 
cise  of  the  police  power  for  the  good  of  all  the  people  with¬ 
out  any  recompense  being  granted  to  those  who  may,  inci¬ 
dentally,  be  adversely  affected.  The  most  noted  example 
of  this  is  the  case  of  Eadacheck  v.  Sebastian,  239  U.  S.  394, 
60  L.  Ed.  348,  36  S.  Ct.  143.  In  that  case,  a  regulation  of 
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the  City  of  Los  Angeles  prohibited  the  operation  of  a  brick¬ 
yard  and  brick  kiln  within  the  city.  Plaintiff’s  property 
was  worth  $800,000.00  if  used  for  brick  making  but  only 
$60,000.00  when  used  for  residential  purposes.  The  court 
held  that  he  was  not  being  deprived  of  a  property  right. 

Another  instance  of  a  property  owner  complaining  of  a 
violation  of  a  right  is  Marblehead  Land  Co.  v.  City  of  Los 
Angeles ,  supra.  There  the  City  of  Los  Angeles  had  changed 
the  zoning  ordinance  so  as  to  permit  the  drilling  of  oil  wells 
in  residentially  zoned  districts.  The  plaintiffs  then  bought 
property  for  this  purpose.  Subsequently  the  city  council 
again  amended  the  ordinance  to  prohibit  such  drilling.  The 
district  court  held  that  the  plaintiffs  had  acquired  no  prop¬ 
erty  right  of  which  they  were  being  deprived  and  said : 

“It  seems  not  to  follow  that,  because  the  plain¬ 
tiff  oil  company  may  have  made  a  considerable  in¬ 
vestment  of  money  prior  to  the  repeal  of  the  per¬ 
missive  ordinance,  it  thereby  obtained  a  right  to 
proceed  to  develop  the  property  as  an  oil-producing 
plant,  which  could  not  later  be  taken  from  it.  Once 
it  is  said  that  the  restrictive  ordinances  in  question 
were  justified  in  their  subject  and  terms  by  the 
right  of  police  power,  then  they  must  be  held  to 
operate  upon  the  plaintiffs,  regardless  of  whether 
they  produce  damage  or  not.  The  case  of  Dobbins 
v.  Los  Angeles,  195  U.  S.  at  page  238,  25  S.  Ct.  18, 

49  L.  Ed.  169,  sustains  that  view.  A  man  might  make 
a  very  large  investment  in  city  lots,  which  were  at 
the  time  clear  of  restrictions,  and  with  the  intent 
to  erect  a  large  business  thereon,  and  the  next  day 
the  city  might  adopt  an  ordinance  of  legal  effect  as 
against  him,  which  would  so  zone  his  property  as 
to  prevent  his  making  the  most  productive  use  of  it 
possible.  The  loss  he  would  suffer  he  would  have 
to  endure  for  the  general  good.  The  contracts  of 
lease  made  should  be  assumed  to  have  been  entered 
into  with  knowledge  by  the  parties  of  the  right  of 
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the  city  to  zone  the  land  against  business  of  the 
character  designed  to  be  there  established.  •  •  *” 

(36  F.  2d  242  at  244) 

The  Ninth  Circuit  Court  of  Appeals  affirmed  this  decision 
saying: 

“ *  •  •  It  has  uniformly  been  held  that  there  is 
no  vested  right  in  a  permit  or  an  ordinance  of  the 
nature  of  that  involved  here,  by  which  the  bounda¬ 
ries  of  the  residental  zone  were  changed  to  exclude 
appellants’  property  therefrom.  That  being  true, 
appellants  are  without  remedy  unless  on  the  whole 
it  can  be  said  that  the  final  action  of  the  city  coun¬ 
cil,  by  which  it  again  included  their  property  in  the 
residence  zone,  was  so  wholly  unreasonable  and  un¬ 
justifiable  under  the  circumstances  as  to  be  void. 

In  this  connection  it  is  proper  to  consider  the 
changes  in  the  situation  of  the  parties  brought 
about  by  the  ordinance  excluding  the  lands  of  ap¬ 
pellants  from  the  residence  district,  but  a  mere 
change  of  policy  or  of  legislation,  however  unfortu¬ 
nate  the  result  may  be  to  appellants,  does  not 
justify  the  courts  in  declaring  void  an  ordinance 
exercising  legitimate  police  power.  The  loss  suf¬ 
fered  by  the  appellants  by  reason  of  this  change  in 
legislative  policy  is  no  more  a  taking  of  their  prop¬ 
erty  than  is  the  loss  resulting  to  them  by  reason 
of  being  deprived  of  the  right  to  develop  the  oil  on 
their  property  or  the  right  to  use  their  land  for 
other  than  residence  purpose.”  (47  F.  2d  528, 
at  534) 

For  an  annotation  on  this  subject  see  138  A.  L.  R.  500,  58 
Am.  Jur.  1034,  and  see  and  compare  Reichdderfer  v.  Quinn, 
287  U.  S.  315, 77  L.  Ed.  331, 53  S.  Ct  177, 83  A.  L.  R.  1429. 

The  trial  court  was  critical  of  the  fact  that  the  testimony 
was  directed  largely  to  the  “eight-acre  tract”  set  aside  for 
Sibley  at  the  southern  tip  of  the  campus  while  the  rezoning 
order  considers  the  entire  70  acres  (App.  43).  The  fact 


34 


of  the  matter  is  that  the  petition  filed  by  the  property  own¬ 
ers  was  for  the  rezoning  of  the  entire  70  acre  campus  tract. 
The  subject  set  for  hearing  before  the  Commission  referred 
to  the  entire  tract.  There  was  planning  testimony  at  the 
hearing  which  related  to  the  effect  on  the  neighborhood  in 
a  rezoning  of  the  entire  70  acre  tract.  In  its  report  the 
Zoning  Advisory  Council  discussed  the  whole  area  and  the 
Zoning  Commission  likewise  considered  the  whole  area  in 
passing  its  order  for  rezoning  (App.  51).  Likewise,  at  the 
trial,  the  testimony  of  all  the  planning  experts  referred  to 
the  whole  70  acre  tract.  Notwithstanding  the  lower  court’s 
criticism  of  the  testimony,  an  examination  of  the  transcript 
of  the  trial  will  disclose  that  it  was  the  court  itself  and 
counsel  for  appellees  who  seemed  determined  to  have  the 
case  tried  and  decided  upon  testimony  relating  solely  to  the 
proposed  hospital. 

The  observation  of  the  trial  court  that  the  testimony 
showed  that  the  hospital  would  be  a  fine  group  of  buildings 
“on  a  plot  artifically  landscaped  and  terraced,  and  sur¬ 
rounded  by  a  grove  of  trees  partially  obscuring  the  building 
from  view”  clearly  shows  that  it  was  directing  its  atten¬ 
tion  to  the  proposed  hospital  and  not  to  the  whole  area 
(App.  43).  At  the  trial,  the  evidence  developed  that  this 
hospital  would  be  a  large  factory-like  building  occupying  a 
great  percentage  of  the  8-acre  tract,  and  located  on  a  hillock 
overlooking  the  surrounding  area.  The  architect’s  scale 
model  (Def.  Intervenor’s  Exh.  12)  and  the  evidence  of  a 
building  expert  (App.  540)  showed  that  the  building  would 
be  built  out  to  the  allowable  building  lines.  The  architect 
of  the  proposed  building  admitted  this  and  said  that  most 
of  the  screening  trees  shown  on  the  model  would  be  on 
neighbors’  property  (App.  368). 

Next,  the  court  said  that  a  dormitory  or  a  garage  might 
be  constructed  on  the  property  even  if  the  property  were 
allowed  to  remain  rezoned  Residential  “A”  Restricted 
(App.  43).  The  fact  of  the  matter  is  that  only  garages  of 
limited  size  are  permitted  in  Residential  “A”  Restricted 
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zoning,  (See  Sec.  m  10  (b,  c,  d,  e)  and  11  of  the  Zoning 
Regulations,  infra  pp.  66,  67).  The  only  evidence,  either  be¬ 
fore  the  Zoning  Commission  or  the  trial  court,  whether  a 
dormitory  decreases  adjoining  property  values  was  that  a 
hospital  is  more  harmful  than  a  dormitory  (App.  544). 
Surely,  appellees  would  not  concede  inability  to  prevent  the 
dormitories  from  becoming  the  source  of  “loud  sounds”. 

Unjustified  was  the  lower  court’s  statement  to  the  effect 
that  the  testimony  of  the  real  estate  experts  on  the  ques¬ 
tion  of  impairment  of  property  values  was  merely  a  “proph¬ 
esy”  or  “prognostication”  and  hence  >“ worthy  of  but 
scant  consideration”  because  there  were  no  facts  “by  which 
to  substantiate  it”  (App.  44,  45).  Contrary  to  this  state¬ 
ment,  one  of  the  real  estate  experts  presented  by  the  ap- 
pellant-intervenors  had  worked  out  the  amount  of  loss  that 
would  be  sustained  by  each  of  the  properties  to  the  dollar 
(App.  547,  548).  This  same  expert  was  able,  to  testify  to 
other  circumstances  where  the  establishment  of  less  desir¬ 
able  institutions  in  a  fine  neighborhood  had  depreciated 
large  homes  to  an  extent  as  great  as  would  the  existence  of 
this  hospital  in  this  case  (App.  547,  548). 

Finally  the  court,  in  its  opinion,  stated  that  its  position 
is  buttressed  by  the  experience  in  the  case  of  the  erection  of 
the  Georgetown  University  Hospital  and  the  Suburban 
Hospital  (App.  45).  It  says  that  in  both  of  these  cir¬ 
cumstances  residential  property  in  the  adjoining  neighbor¬ 
hood  was  not  adversely  affected.  Neither  of  these  examples 
is  in  point.  In  the  first  place,  the  Georgetown  Hospital  is 
surrounded  on  all  sides  by  property  of  a  public  nature.  It 
is  located  on  the  edge  of  a  large  campus.  To  the  east  are 
located  houses  owned  by  the  Federal  Government  and  other 
buildings  owned  by  Visitation  Convent;  to  the  south  is  the 
Georgetown  University  campus;  to  the  west  is  Glover  Park 
and  to  the  north  is  an  estate  and  the  Western  High  School 
athletic  field  (Def.  Z.  C.  Exh.  6).  The  only  private  resi¬ 
dences  nearby  are  a  single  row  of  attached  houses,  located 
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one  block  diagonally  to  the  northeast.  Appellees  *  own  ex¬ 
pert  testified  that  such  houses  are  not  affected  in  the  way 
large  residences  such  as  those  in  Spring  Valley  would  be  by 
the  erection  of  a  nearby  hospital  (App.  397).  The  court 
characterized  this  testimony  as  being  based  on  “sheer 
speculation  and  pure  connection”  (App.  45).  However,  this 
was  an  admission  by  witness  called  for  appellees.  The  fact 
that  the  trial  court  misunderstood  its  function  in  this  case  is 
further  demonstrated  in  that  part  of  its  opinion  dealing 
with  this  testimony.  The  statement  was  made  that  “The 
argument,  based  on  sheer  speculation  and  pure  conjecture, 
that  the  value  of  costly  homes  is  more  likely  to  decline  as 
the  result  of  the  construction  of  a  hospital  in  their  vicinity 
than  is  the  case  with  less  expensive  residences,  is  not  an  ap¬ 
pealing  one  and  does  not  seem  to  justify  the  action  taken 
by  the  Commission  •  •  •”  (App.  45,  46).  As  to  the  case  of 
the  Suburban  Hospital,  the  fact  is  that  it  is  a  one-story 
building  set  back  from  surrounding  property  (App.  391, 
392)  while  the  proposed  Sibley  Hospital  would  be  8  or  9 
stories  in  height  (App.  300). 

in. 

The  Court  Should  Not  Have  Substituted  its  Judgment  For 
That  of  the  Zoning  Commission 

The  Zoning  Commission  is  charged  by  statute  with  ad¬ 
ministering  the  zoning  laws  in  and  for  the  District  of  Co¬ 
lumbia.  It  is  given  authority  to  establish  zoning  regula¬ 
tions  and  maps  in  accordance  with  the  comprehensive  plan 
and,  it  also  is  given  authority  to  make  amendments  to  those 
regulations  and  maps  and  thereby  rezone  areas  within  the 
District  of  Columbia.  In  this  case,  testing  the  validity  of  an 
amendment  to  zoning  regulations  and  maps,  the  court  did 
not  adhere  to  the  scope  of  judicial  review.  If  upon  examina¬ 
tion  of  the  matter  any  reasonable  basis  could  be  found  to 
sustain  the  action  of  the  Zoning  Commission  the  court  was 
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not  at  liberty  to  substitute  its  judgment  for  that  of  the  Com¬ 
mission.  Even  if  the  matter  were  fairly  debatable  the  ac¬ 
tion  of  the  Commission  should  have  been  sustained  by  the 
court.  The  Supreme  Court  expressed  this  view  as  follows: 

“•  •  •  The  common  council  of  the  city,  upon 
these  and  other  facts,  concluded  that  the  public 
welfare  would  be  promoted  by  constituting  the 
area,  including  the  property  of  plaintiffs  in  error, 
a  zone  “B”  district ;  and  it  is  impossible  for  us  to 
say  that  their  conclusion  in  that  respect  was  clear¬ 
ly  arbitrary  and  unreasonable.  The  most  that  can 
be  said  is  that  whether  that  determination  was  an 
unreasonable,  arbitrary  or  unequal  exercise  of 
power  is  fairly  debatable.  In  such  circumstances, 
the  settled  rule  of  this  court  is  that  it  will  not  sub¬ 
stitute  its  judgment  for  that  of  the  legislative  body 
charged  with  the  primary  duty  and  responsibility 
of  determining  the  question.  Euclid  v.  Ambler 
Realty  Co.  supra,  388,  395  [ante,  303,  _  A.  L.  R. 

_ ,  47  Sup.  Ct.  Rep.  114] ;  Radice  v.  New  York,  264 

U.  S.  292,  294,  68  L.  Ed.  690,  694,  44  Sup.  Ct.  Rep. 

325;  Hadacheck  v.  Sebastian,  239  U.  S.  394,  408- 
414,  60  L.  ed.  348,  355-358,  36  Sup.  Ct.  Rep.  143, 

Ann.  Cas.  1917B,  927 ;  Thomas  Cusack  Co.  v.  Chi¬ 
cago,  242  U.  S.  526,  530,  531,  61  L.  ed.  472,  475, 476, 

L.  R.  A.  1918A,  136, 37  Sup.  Ct.  Rep.  190,  Ann.  Cas. 
1917C,  594;  Rast  v.  Van  Deman  &  L.  Co.  240  U.  S. 

342,  357,  60  L.  ed.  679,  687,  L.  R.  A.  1917A,  421, 

36  Sup.  Ct.  Rep.  370  Ann.  Cas.  1917B,  455 ;  Price  v. 
Illinois,  238  U.  S.  446,  452,  59  L.  ed.  1400,  1405,  35 
Sup.  Ct.  Rep.  892.’  9  Zahn  v.  Board  of  Public  Works 
of  the  City  of  Los  Angeles,  274  U.  S.  325,  71  L.  ed. 

1074,  47  S.  Ct.  594. 

This  court  held  the  rule  applicable  in  the  District  of  Co¬ 
lumbia  saying  that : 


*  Accordingly,  Congress  has  given  consider¬ 
able  discretion  to  the  Zoning  Commission  for  the 
establishment  of  a  comprehensive  zoning  plan,  so 
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that  the  public  welfare  may  dominate  the  develop¬ 
ment  of  the  capital  city. 

‘‘In  reviewing  the  exercise  of  that  discretion,  ‘It 
is  not  the  function  of  the  court  to  substitute  its 
judgment  for  that  of  the  Commission  even  for 
reasons  which  appear  most  persuasive.  A  suit  to 
declare  a  zoning  order  void  is  not  an  appeal  on  the 
merits  of  the  issues  presented  to  the  Cmmission 
at  its  hearing. 1  Wolpe  v.  Poretsky,  79  U.  S.  App: 
D.  C.  141, 143-144, 144  F.  2d  505,  507-508.  ‘The  ac¬ 
tion  of  zoning  authorities,  as  of  other  administra¬ 
tive  officers,  is  not  to  be  declared  unconstitutional 
unless  the  court  is  convinced  that  it  is  “clearly 
arbitrary  and  unreasonable,  having  no  substantial 
relation  to  the  •  •  •  general  welfare.”  [Citing 
cases.]  If  the  question  is  “fairly  debatable,”  the 
zoning  stands.  *  Leventhal  v.  District  of  Columbia, 
69  App.  D.  C.  229,  230, 100  F.  2d  94,  95.”  Lewis  v. 
District  of  Columbia,  swpra. 

The  rule  has  been  followed  by  other  Federal  Courts. 

“A  zoning  ordinance  passed  in  the  exercise  of 
the  police  power  is  clothed  with  a  presumption  in 
favor  of  its  validity.  It  will  not  be  disturbed  where 
there  is  ground  for  a  legitimate  difference  of  opin¬ 
ion  concerning  its  reasonableness,  and  the  burden 
of  showing  it  unreasonable  and  oppressive  rests 
upon  the  party  attacking  it.  But  courts  do  not  in¬ 
quire  into  the  facts  or  reasons  which  motivate  the 
passage  of  a  zoning  ordinance,  and  all  questions  re¬ 
lative  to  the  wisdom  or  desirability  of  particular 
restrictions  in  the  ordinance  rest  with  the  legis¬ 
lative  body  creating  it.  When  the  reasonableness 
of  an  ordinance  is  challenged,  the  question  for  the 
court  is  not  whether  it  thinks  the  ordinance  wise, 
but  whether  the  ordinance  has  a  rational  relation 
to  public  health,  safety  or  general  welfare.”,,  Sin¬ 
clair  Refining  Co.  v.  City  of  Chicago,  178  F.  2d  214. 
(7th  C.  C.  A.,  1949) 
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The  lower  court  in  its  opinion  in  the  instant  case  refers 
to  the  cases  of  Nectow  v.  City  of  Cambridge ;  277  U.  S.  183, 
72  L.  Ed.  842, 48  S.  Ct  447  and  Wolpe  v.  Poretsky,  81 U.  S. 
App.  D.  C.  67, 154  F.  2d  330,  cert.  den.  329  XL  S.  724,  91  L. 
Ed.  627,  67  S.  Ct.  69,  where  it  says  •  •  >  *  ..  u.  , .  . 

.  *  w  -  *  ' 

“•••  Neverthless,  ‘The  governmental  power  to 
interfere  by  zoning  regulations  with  the  general 
rights  of  the  land  owner  by  restricting  the  char-  • 
acter  of  his  use,  is  hot  unlimited,  and  other  ques¬ 
tions  aside,  such  restriction  cannot  be  imposed  if  it 
does  not  bear  a  substantial  relation  to  the  public 
health,  safety,  morals,  or  general  welfare.  ’  Nectow 
v.  Cambridge ,  277  U.  S.  183, 188.  There  have  been 
a  number  of  cases  in  this  district  in  which  a  zon¬ 
ing  order  has  been  set  aside  as  invalid.  For  ex¬ 
ample,  in  Wolpe  v.  Poretsky ,  81  U.  S.  App,  D.  C. 

67,  the  courts  upset  an  order  of  the  Commission 
zoning  certain  vacant  property  in  such  a  way  as  to 
prevent  its  owner  from  building  an  apartment 
house  thereon.”  (App.  42.) 

■  ‘j 

Because  of  the  importance  attached  to  these  cases  by  the 
trial  court,  appellants  believe  it  necessary  at  this  point  to 
discuss  these  cases  briefly.  Both  of  these  cases  are  readily 
distinguishable  from  the  case  at  hand  in  this  one  essential 
detail  —  in  both  instances  the  action  of  the  Zoning  Commis¬ 
sion,  in  effect,  deprived  the  property  owners  of  all  beneficial 
use  of  their  property.  The  facts  in  the  Nectow  case  must  be 
taken  from  the  opinion  of  the  Supreme  Court  and  the 
opinion  of  the  Supreme  Judicial  Court  of  Massachusetts. 
It  then  becomes  apparent  that  the  tract  of  land  owned  by 
Nectow  was  surrounded  on  two  sides  by  heavy  industry 
and  a  railroad  so  that  in  effect  it  was  a  residential  area 
protruding  into  a  commercial  district  and,  as  the  lower 
court  below  mentioned  “•  •  •  no  dwelling  house  has  been 
erected  in  its  immediate  vicinity  within  the  last  20  years, 
except  one  apartment  house”.  Nectow  v.  City  of  Cam- 
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bridge ,  260  Mass.  441,  157  N.  E.  618.  Hence,  the  Supreme 
Court  ruled  that  the  property  involved  should  be  zoned  in 
the  classification  of  the  area  which  engulfs  it  Applying 
that  rule  to  the  American  University  tract,  the  Zoning  Com¬ 
mission  came  to  the  conclusion  that  the  campus  tract  should 
bear  the  predominant  classification  of  the  area.  The  trial 
court  has  declared  the  zoning  order  unconstitutional.  In 
other  words,  the  Supreme  Court,  in  the  Nectow  case,  held 
that  a  peninsula  protruding  into  an  industrial  district 
should  be  rezoned  to  the  classification  surrounding  it.  The 
Zoning  Commission  here  has  rezoned  an  apartment  house 
area  protruding  into  a  single-family  dwelling  district.  In 
other  words,  in  the  instant  case  the  lower  court  declared 
unconstitutional  an  action  substantially  the  same  as  that 
ordered  by  the  Supreme  Court  in  the  Nectow  case. 

The  Wolpe  case  involved  another  instance  where  the 
property  was  deprived  of  all  beneficial  use.  The  fact  of  the 
matter  is  that,  as  brought  out  in  the  trial  of  the  Wolpe  case 
in  the  District  Court,  the  topography  of  the  land  was  so 
steep  that  no  feasible  use  could  be  made  of  the  property 
for  a  private  residence  and  the  only  beneficial  use  for  it 
was  as  an  apartment  house.  In  this  case  no  such  claim  can 
be  made.  It  is  the  intention  of  the  American  University 
to  continue  to  use  the  property  as  a  university. 

Furthermore,  to  have  permitted  the  erection  of  an  apart¬ 
ment  house  in  the  Wolpe  case  on  that  property  would  not 
have  interferred  with  the  rights  of  any  surrounding  prop¬ 
erty  owners  since  the  property  was  surrounded  on  three 
sides  by  a  park  and  the  fourth  side  was  a  street.  As  this 
court  said  “the  lot  is  separated  on  three  sides  by  a  public 
park,  and  on  all  four  sides  by  a  park  or  street  or  both,  from 
all  present  and  probable  future  zoning”.  In  the  case  at  bar, 
on  the  contrary,  the  campus  tract  is  immediately  adjacent 
to  Residential  “A”  Restricted  zoning  on  three  and  one-half 
of  its  four  sides.  Also  in  the  Wolpe  case  the  dominant  char¬ 
acteristic  of  the  area  was  apartment  house  zoning,  whereas 
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here  the  dominant  characteristic  of  the  surrounding  area  is 
single-family  detached  dwellings.  Here  American  Uni¬ 
versity  deeded  the  Sibley  tract  to  Sibley  at  a  time  when  the 
area  was  pending  rezoning.  Hence  both  were  on  notice  of 
definite  possibility  of  a  change  in  the  zoning.  The  prin¬ 
cipal  distinguishing  characteristic  is  the  fact  that  the 
Poretsky  property  was  not  suitable  for  single-family 
dwellings.  In  this  case  the  lower  court  made  no  finding  at 
all  to  the  effect  that  the  University  tract  was  not  suitable 
for  the  uses  permissible  in  Residential  “A’T  Restricted,  in¬ 
cluding  the  operation  of  the  University 

The  erection  of  this  eight-story  tax-exempt  Sibley  Hos¬ 
pital  building  would  decrease  property  values  of  Spring 
Valley  and  Wesley  Heights. 

Furthermore,  an  important  factor,  as  stated  by  this 
court  in  the  decision  of  the  Wolpe  case,  appears  to  have 
been  the  acute  housing  shortage  which  has  now  substan¬ 
tially  subsided. 

As  has  been  shown,  above,  the  Zoning  Commission  adopted 
the  report  of  the  Zoning  Advisory  Council.  The  lower 
court  might  have  been  at  liberty,  since  there  was  no  ob¬ 
jection  to  the  introduction  of  the  same,  to  consider  the 
evidence  presented  to  it  in  order  to  determine  whether  the 
Commission’s  action  did  or  did  not  deprive  anyone  of  any 
property  without  due  process  of  law.  When  and  if  it  found 
the  decision  of  the  Zoning  Commission  did  not,  in  fact,  de¬ 
prive  anyone  of  property  without  due  process  of  law,  or 
even  if  that  question  was  fairly  debatable,  the  function  of 
the  court  was  exhausted,  and  it  should  not  have  substituted 
its  judgment  for  that  of  the  Commission.  If  the  action  of 
the  Zoning  Commission  was  sustainable  upon  any  reason¬ 
able  basis,  the  court  should  not  have  exercised  its  own 
opinion  as  to  the  proper  zoning  for  the  area  in  question, 
and  this  is  true  no  matter  how  appealing  another  classifica¬ 
tion  might  be  to  the  court 
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In  no  case  is  the  court  at  liberty  to  substitute  its  judg¬ 
ment  for  that  of  administrative  officials  charged  by  law 
with  exercising  discretion.  This  firm  rule  has  been  stated 
in  many  opinions  of  the  Supreme  Court  including  the  fol¬ 
lowing  : 


“  ‘The  findings  of  the  Commission  as  to  facts,  if 
supported  by  testimony,  shall  be  conclusive.’  15 
U.  S.  C.  Sec.  45.  The  Court  of  Appeals,  though 
professing  adherence  to  this  mandate,  honored  it, 
we  think,  with  lip  service  only.  In  form  the  court 
determined  that  the  finding  of  unfair  competition 
had  no  support  whatever.  In  fact  what  the  court 
did  was  to  make  its  own  appraisal  of  the  testimony, 
picking  and  choosing  for  itself  among  uncertain 
and  conflicting  inferences.  Statute  and  decision 
{Federal  Trade  Comm’n  v.  Pacific  States  Payer 
Trade  Assn.,  273  U.  S.  52,  61,  63)  forbid  that  exer¬ 
cise  of  power.”  Federal  Trade  Commission  v. 
Algoma  Lumber  Co.,  291  U.  S.  67,  78  L.  Ed.  655, 

54  S.  Ct.  315. 

See  also  Dismuke  v.  United  States  297  U.  S.  167, 

80  L.  Ed.  561,  56  S.  Ct.  400;  S wayne  &  Hoyt  v. 
United  States,  300  U.  S.  297,  81  L.  Ed.  659,  57 
S..  Ct.  478;  National  Labor  Relations  Board  v. 
Southern  Bell  Telephone  &  Telegraph  Co.,  319 
U.  S.  50,  87  L.  Ed.  1250,  63  S.  Ct.  202;  Corn 
Products  Refining  Co.  v.  Federal  Trade  Commis¬ 
sion,  324  U.  S.  726,  89  L.  Ed.  1320,  65  S.  Ct.  961. 

There  was  substantial  evidence  presented  on  the  ques¬ 
tion  of  public  health,  safety  and  welfare.  In  this  case 
evidence  adduced  on  the  question  of  public  safety  plainly 
disclosed  that  traffic  would  be  generated  by  the  construc¬ 
tion  of  a  hospital  on  the  campus  tract  (App.  64-70).  On 
the  question  of  public  welfare,  there  was  evidence  on  the 
subjects  of  planning  and  property  value  depreciation.  The 
planning  testimony  was  to  the  effect  that  the  zoning  pattern 
for  the  area  had  developed  apace  of  the  changing  char- 
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acter  of  the  area  for  many  years  and  that  it  was  important 
to  protect  the  established  and  legitimate  land  uses.  A 
planning  expert  testified,  that  in  his  opinion,  a  hospital 
has  many  undesirable  aspects  and  that  the  introduction 
into  this  area  of  such  an  enterprise  would  destroy  the  char¬ 
acter  of  the  fine  neigborhood  (App.  54,  55).  An  appraiser 
on  property  values  estimated  that  the  erection  of  a  hospital 
at  this  point  would  depreciate  homes  in  the  area  between 
2 y2  and  3  million  dollars  (App.  80).  Extensive  medical 
testimony  on  the  question  of  public  health  was  also  pre¬ 
sented.  It  was  brought  out  that  a  teaching  hospital  should 
be  located  near  clinical  material,  that  is  to  say,  charity 
patients,  and  that  the  present  need  for  a  new  hospital  is  in 
the  southeast  and  southwest  area  since  northwest  Washing¬ 
ton  is  already  adequately  served  by  hospitals  (App.  72-74). 
It  was  also  testified  that  there  are  sanitation  problems 
connected  with  a  large  hospital.  There  are  large  quantities 
of  refuse  to  be  disposed  of.  A  hospital  must  have  a  large 
laundry  and  there  are  odors  and  smells  and  incinerator 
smoke  emanating  from  the  building  (App.  91, 92).  Further 
evidence  was  presented  to  show  that  a  hospital  should  be 
located  in  an  area  of  high  density  of  population  whereas 
the  Spring  Valley  area  has  the  lowest  density  in  the  Dis¬ 
trict  of  Columbia  (App.  130).  Important  additional  evi¬ 
dence  on  these  subjects  was  presented  at  the  hearing.  All 
this  evidence  was  “substantial”  and  resulted  in  an  appro¬ 
priate  situation  for  the  lower  court  to  invoke  the  rule  that 
the  courts  will  not  substitute  their  judgment  for  that  of 
administrative  agencies,  even  if  the  question  of  the  prop¬ 
riety  of  the  change  in  zoning  is  fairly  debatable.  In  Lock- 
ard  v.  City  of  Los  Angeles,  33  Cal.  2d  453, 202  P.  2d  38,  cert 
den.  337  U.  S.  939, 93  L.  Ed.  1744,  69  S.  Ct  1516,  it  was  said, 
inter  alia,  that : 


“The  findings  and  conclusions  of  the  trial  court 
as  to  the  reasonableness  of  a  zoning  ordinance 
are  not  binding  on  an  appellate  court  if  the  record 
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shows  that  the  question  is  debatable  and  that  there 
may  be  a  difference  of  opinion  on  the  subject.  The 
appellate  courts  look  beyond  such  determinations 
and  consider  in  some  detail  the  basic  physical  facts 
appearing  in  the  record,  such  as  the  character  of 
the  property  of  the  objecting  parties,  the  nature  of 
the  surrounding  territory,  the  use  to  which  each 
has  been  put,  recent  trends  of  development,  etc.,  to 
ascertain  whether  the  reasonableness  of  the  or¬ 
dinance  is  fairly  debatable.  (Citing  cases) 
Similarly,  findings  which  relate  to  matters  of  opin¬ 
ion  and  judgment,  such  as  that  property  is  ‘suit¬ 
able  only’  for  certain  purposes,  are  not  controlling. 
(Citing  cases)  As  we  have  seen,  matters  of  this 
type  lie  within  the  discretion  of  the  zoning  author¬ 
ities,  and  their  action  will  be  upheld  if  the  question 
is  fairly  debatable.” 

Appellants  contend  that  this  court  should  adhere  to  the 
policy  as  established  for  itself  and  the  district  courts  of 
this  jurisdiction  as  announced  in  the  cases  of  Leventhal  v. 
District  of  Columbia,  supra,  and  Lewis  v.  District  of  Colum¬ 
bia,  supra.  What  the  court  should  asiduously  avoid  is  per¬ 
mitting  its  decisions  to  constitute  either  itself  or  the  Dis¬ 
trict  Court  as  a  “super  zoning  commission”.  The  Mary¬ 
land  Court  of  Appeals  has  recently  been  through  just  such 
an  experience.  Over  the  course  of  several  years  it  appears 
to  have  realized  through  experience  that  neither  the  Court 
of  Appeals  nor  the  trial  court  should  substitute  its  judg¬ 
ment  for  that  of  the  Zoning  Commission.  A  perusal  of  the 
decisions  from  the  Court  of  Appeals  of  Maryland  over  the 
last  ten  or  twelve  years  discloses  that  the  court  took  upon 
itself  the  burden  of  re-examining  all  the  facts  in  minute 
detail  that  had  been  presented  before  the  zoning  commis¬ 
sions.  See  for  examples  the  cases  of  Chayt  et  ux.  v.  Mary¬ 
land  Jockey  Club,  179  Md.  390,  18  A.  2d  856,  and  C asset 
et  ux.  v.  Mayor  and  City  Council,  195  Md.  348,  73  A.  2d 
486.  More  recently,  however,  the  Maryland  Court  of  Ap- 
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peals  has  come  to  the  conclusion  that  it  will  not  reweigh 
all  the  evidence  in  rezoning  cases  but  will  merely  look  at 
the  decision  of  the  Zoning  Commission  to  see  whether 
there  is  a  reasonable  foundation  in  fact  for  the  action  taken. 
As  the  court  said : 

“The  Court  will  not  substitute  its  judgment  for 
that  of  the  legislative  body  if  the  question  decided 
was  fairly  debatable.  Zahn  v.  Board  of  Public 
Works,  274  U.  S.  325, 47  S.  Ct.  594,  71  L.  Ed.  1074; 
Anne  Arundel  County  v.  Ward,  186  Md.  330,  46  A. 

2d  684,  165  A.  L.  R.  816 ;  Anne  Arundel  County  v. 
Snyder,  186  Md.  342, 46  A.  2d  689 ;  Francis  v.  Mac- 
Gill,  Md.,  75  A.  2d  91,  94 ;  and  Hoffman  v.  Mayor 
&  City  Council  of  Baltimore,  Md.,  79  A.  2d  367. 

It  is  not  the  function,  duty  or  right  of  a  Court  to 
zone  or  rezone,  but  only  to  determine  whether  the 
legislative  body  has  properly  applied  the  govern¬ 
ing  law  to  the  facts.  If  there  is  room  for  reason¬ 
able  debate  as  to  whether  the  facts  justify  the 
municipal  legislature  in  deciding  the  need  for  its 
enactment,  it  must  be  upheld.  It  is  only  when 
there  is  no  room  for  reasonable  debate,  or  a  rec¬ 
ord  barren  of  supporting  facts,  that  the  Court  can 
declare  the  legislative  action  arbitrary,  capricious, 
discriminatory  or  an  unequal  application  of  the 
law.”  Wakefield  v.  Kraft , Md. ,  96  A.  2d  27. 

The  court  discussed  many  cases  on  rezoning  which  it  had 
decided  and  came  to  the  conclusion  that  where  there  is  sub¬ 
stantial  evidence,  the  court  will  not  substitute  its  discretion 
for  that  of  the  Zoning  Commission. 

The  burden  was  upon  appellees,  plaintiffs  below,  to  show 
that  the  action  of  the  Zoning  Commission  amounted  to  a 
taking  of  their  property  without  due  process  of  law  in 
violation  of  the  Fifth  Amendment  to  the  Federal  Constitu¬ 
tion.  This,  appellants  contend,  the  appellees  failed  to  do. 
The  appellees  were  three  in  number  namely ;  American  Uni¬ 
versity,  Sibley  Hospital,  and  Equitable  Life  Insurance  Com- 
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pany.  As  to  the  three  appellees  the  evidence  showed  as 
follows : 

1.  American  University — Its  witness  on  the  question  of 
appraisal  and  diminution  of  value  admitted  at  the  trial  that 
as  far  as  use  of  the  property  as  a  university  was  concerned 
the  value  of  the  property  would  not  be  diminished  at  all 
if  the  zoning  was  Residential  “A”  Restricted  instead  of 
remaining  Residential  “A”  (App.  392).  The  law  is  well 
established  that  a  zoning  ordinance  is  not  unconstitutional 
where  the  owner  of  the  property  may  use  his  property  for 
the  same  purposes  after  as  before  the  change,  even  though 
the  new  classification  might  proscribe  a  use  or  uses  per¬ 
missible  under  the  earlier  classification.  The  fact  that  it 
might  more  profitably  be  used  for  some  other  use  is  not 
sufficient  to  warrant  a  declaration  of  the  unconstitution¬ 
ality  of  the  zoning  order.  The  record  is  completely  devoid 
of  any  showing  that  the  University  tract  could  not  be  used 
for  single-family  residences. 

“The  plaintiffs  who  purchased  the  subject  prop¬ 
erties  about  three  years  ago,  and  erected  buildings 
on  the  portion  zoned  for  business  in  which  food 
and  drinks  are  sold,  want  to  use  the  residential 
portion  of  their  properties  for  ‘bathing,  boating, 
fishing  and  beach  recreation  facilities.  However, 
since  the  proof  does  not  show  that  the  residen¬ 
tial  portions  may  not  be  used  for  residences,  the 
Court  may  not  declare  the  zoning  ordinance  un¬ 
constitutional.  As  stated  in  Ulmer  Park  Realty 
Co.  v.  City  of  New  York,  270  App.  Div.  1044, 1045, 

63  N.  Y.  S.  2d  143,  144,  affirmed  297  N.  Y.  788,  77 
N.  E.  2d  797 : 

‘Proof  that  the  property  could  be  more  pro¬ 
fitably  or  more  beneficially  used  for  industrial 
purposes  than  for  residential  purposes  is  not 
sufficient  to  warrant  a  declaration  that  a  zoning 
resolution  is  confiscatory  and  unconstitutional. 
Where  the  suitability  of  plaintiff’s  property 
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for  residential  use  presents  a  debatable  ques- 
.  tion,  the  court  may  not  substitute  its  judgment 
for  that  of  the  local  legislative  body.  Kraft 
v.  Village  of  Hastings-on-Hudson,  258  App. 

Div.  1060, 17  N.  Y.  S.  2d  630,  affirmed  285  N.  Y. 

639, 33  N.  E.  2d  558;  Franklin  v.  Incorporated 
Village  of  Floral  Park,  269  App.  Div.  695,  53 
N;  Y.  S.  2d  537,  affirmed  294  N.  Y.  862,  62  N.  E. 

2d  488/  ”  Scuteri  et  al.  v.  Incorporated  Vil¬ 
lage  of  Bayville ,  120  N.  Y.  S.  2d  794. 

2.  Sibley  Hospital — The  President  of  the  Hospital  testi¬ 
fied  that  the  land  for  the  proposed  hospital  was  a  pure  and 
simple  gift  from  American  University  (App.  426).  Hence, 
from  a  monetary  viewpoint,  it  cannot  be  said  that  the  ac¬ 
tion  of  the  Zoning  Commission  resulted  in  any  loss  to  the 
hospital  since  it  paid  nothing  for  the  property. 

3.  Equitable  Life  Insurance  Company— The  insurance 
company’s  own  appraiser  admitted  that  the  American  Uni¬ 
versity  tract  if  zoned  “A”  Restricted  exceeded  the  value  of 
the  loan  made  to  the  University  (App.  383, h  384).  Likewise 
the  president  of  the  insurance  company  testified  that  they 
loaned  on  the  university  tract  only  on  its  value  as  idle  land 
(App.  239,  240).  Its  value  zoned  Besidental  “A”  Restrict¬ 
ed  more  than  protects  its  loan  (App.  383,  384).  Further¬ 
more,  their  appraiser  testified  that  he  had  informed  the  in¬ 
surance  company  in  his  appraisal  what  the  value  of  the  uni¬ 
versity  tract  would  be  in  the  event  the  property  was  zoned 
Residential  “A”  Restricted  (App.  383).  In  other  words, 
the  insurance  company  made  the  loan  with  full  knowledge 
that  there  was  a  possibility  that  the  property  might  be 
rezoned  and  with  information  on  the  value  of  the  property 
in  the  event  it  was  rezoned  to  Residential  “A”  Restricted. 

If  this  court  were  to  sustain  the  decision  of  the  lower 
court  the  effect  would  be  to  render  nugatory  any  action  of 
the  Zoning  Commission  in  rezoning  property  to  a  higher 
classification  in  the  future.  The  Commission  would  never 
be  able  to  up-grade  the  zoning  of  any  area  because  the  peo- 
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pie  on  whose  property  the  zoning  is  raised  would  immedi¬ 
ately  call  upon  the  court  to  reverse  the  action  of  the  Com¬ 
mission  based  on  the  precedent  established  by  this  case. 
They  would  not  be  forced  to  show  that  they  were  deprived 
of  all  feasible  use  of  their  property  but  only  that  the  prop¬ 
erty  might  be  worth  more  when  zoned  in  the  lower  classifi¬ 
cation  than  when  zoned  in  the  more  restrictive  classification. 
The  interest  of  individual  property  owners  would  then  be 
classed  as  dominant  over  the  rights  of  society  as  a  whole. 
This  would  be  contrary  to  the  intent  and  requirements  of 
the  Zoning  Acts  of  1920  and  1938. 

In  summary,  where  Congress  confides  in  the  administra¬ 
tive  agency  authority  to  make  decisions  and  establish  classi¬ 
fications  the  courts  should  not  substitute  their  judgment  for 
that  of  the  agency  even  for  reasons  that  appear  most  per¬ 
suasive  to  the  court  except  where  the  action  of  the  agency 
was  procedurally  incorrect  or  was  contrary  to  the  rights  of 
the  parties  under  the  Constitution.  To  proceed  otherwise 
“is  productive  of  nothing  but  mischief”.2  The  real  reason 
for  this  division  of  authority  between  an  agency  and  the 
court  is  that  in  rezoning,  such  as  the  Zoning  Commission 
did  in  this  instance,  the  agency  is  in  effect  preforming  a 
legislative  rule-making  or  classification  function,  whereas, 
the  courts  were  established  to  act  in  a  judicial  capacity  and 
in  fit  cases  to  review  the  action  to  determine  whether  there 
is  any  deprivation  of  rights  under  the  Constitution.  The 
Constitution  established  the  legislative  branch  of  the  gov¬ 
ernment  separate  and  distinct  from  the  judicial  branch3 
and  for  the  judicial  branch  to  interfere  with  the  function  of 
the  legislative  branch  leads  to  nothing  but  confusion. 

“The  Commission’s  conclusion  here  rests  square¬ 
ly  in  that  area  where  administrative  judgments  are 
entitled  to  the  greatest  amount  of  weight  by  ap¬ 
pellate  courts.  It  is  the  product  of  administra- 

2  Decatur  v.  Paulding,  14  Pet.  (39  U.  S.)  497,  516,  10  L.  Ed.  559. 

3  Marburg  v.  Madison,  5  U.  S.  137,  1  Cranch  137,  2  L.  Ed.  60. 
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tive  experience,  appreciation  of  the  complex¬ 
ities  of  the  problem,  realization  of  the  statu¬ 
tory  policies,  and  responsible  treatment  of  the  un-  /  ; 
contested  facts.  It  is  the  type  of  judgment  which 
administrative  agencies  are  best  equipped  to  make 
and  which  justifies  the  use  of  the  administrative  .• 
process.  See  Republic  Aviation  Corp.  v.  Labor 
Board ,  324  U.  S.  793,  800.  Whether  we  agree  or 
disagree  with  the  result  reached,  it  is  an  allowable 
judgment  which  we  cannot  disturb.”  Securities 
Comm’n  v.  Chenery  Corp.,  332  U.  S.  194,  209,  91 
L.  Ed.  1995, 67  S.  Ct  1575. 

See  also  Manufacturers 9  R.  Co.  v.  United  States,  246  U.  S. 
457,  62  L.  Ed.  831,  38  S.  Ct.  383 ;  Federal  Security  Admin¬ 
istrator  v.  Quaker  Oats  Co.,  318  U.  S.  218,  87  L.  Ed.  724, 
63  S.  Ct  589;  Rochester  Telephone  Co.  v.  United  States, 
307  U.  S.  125,  83  L.  Ed.  1147,  59  S.  Ct.  754,  and  NLRB  v. 
Donnelly  Garment  Co.,  330  U.  S.  219, 91 L.  Ed.  864,  67  S.  Ct 
756. 


“•  •  *  It  is  not  the  function  of  the  court  to  sub¬ 
stitute  its  judgment  for  that  of  the  Commission 
even  for  reasons  which  appear  most  persuasive.  A 
suit  to  declare  a  zoning  order  void  is  not  an  ap¬ 
peal  on  the  merits  of  the  issues  presented  to  the 
Commission  at  its  hearing.  *  #  V’  Wolpe  v.  Boret¬ 
sky,  79  U.  S.  App.  D.  C.  141,  144  F.  2d  505. 

CONCLUSION 

Zoning  is  a  legislative  action.  It  should  be  made  in  ac¬ 
cordance  with  a  comprehensive  plan.  In  this  case  the  ac¬ 
tion  taken  by  the  Zoning  Commission  was  wholly  consistent 
with  the  comprehensive  plan  for  the  District  of  Columbia. 
Such  action  did  not  deprive  anyone  of  any  property  without 
due  process  of  law  and  was,  therefore,  not  unconstitutional. 

The  only  proper  judicial  function  of  the  lower  court  was 
to  determine  the  constitutionality  of  the  zoning  order.  In- 
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stead  of  confining  itself  to  that  function  the  lower  court 
substituted  its  judgment  for  that  of  the  Zoning  Commis¬ 
sion.  This  was  error. 

The  findings  of  fact  of  the  lower  court  were  clearly  er¬ 
roneous  and  its  conclusions  of  law  were  not  supported  by 
the  evidence.  Its  judgment,  entered  upon  the  basis  of  such 
erroneous  findings  of  fact  and  conclusions  of  law,  was  not 
correct  and  should  be  reversed,  and  the  case  remanded  to 
the  lower  court  with  directions  to  dismiss  the  complaint. 
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STATUTES  INVOLVED 
ACT  OF  MARCH  1,  1920 


Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled , 
That  to  protect  the  public  health,  secure  the  public  safety, 
and  to  protect  property  in  the  District  of  Columbia  there  is 
hereby  created  a  Zoning  Commission,  which  shall  consist 
of  the  Commissioners  of  the  District  of  Columbia,  Director 
of  the  National  Park  Service1  and  the  Architect  of  the 
Capitol,2  which  said  commission  shall  have  all  the  powers 
and  perform  all  the  duties  hereinafter  specified  and  shall 
serve  without  additional  compensation.  Such  employees 
of  the  government  of  the  District  of  Columbia  as  may  be 
necessary  to  carry  out  the  purposes  of  this  Act  shall  be  as- 
singed  to  such  duty  by  the  Commissioners  of  the  District 
of  Columbia  without  additional  compensation.  (Mar.  1, 
1920,  41  Stat.  500,  ch.  92,  Sec.  1 ;  Feb.  26, 1925,  43  Stat.  983, 
ch.  339.) 


1  The  Act  of  Feb.  26,  1925  abolished  the  Office  of  Public  Buildings  and 
Grounds  and  transferred  its  functions  to  the  Office  of  Public  Buildings  and 
Public  Parks  of  the  National  Capital. 

2  The  title  “Superintendent  of  the  Capitol  Building  and  Grounds”  was 
changed  to  “Architect  of  the  Capitol”  by  Act  of  March  3,  1921,  41  Stat.  1291, 
ch.  124. 

The  Office  of  Public  Buildings  and  Public  Parks  of  the  National  Capital 
was  abolished  and  all  functions  and  duties  were  transferred  to  National  Parks, 
Buildings,  and  Reservations,  by  Executive  Order  No.  6166. 

The  Act  of  March  2,  1934,  48  Stat.  389,  ch.  38,  Sec.  1  (U.  S.  C.,  title  16,  Sec. 
1),  changed  the  name  “National  Parks,  Buildings,  and  Reservations”  to  “Na¬ 
tional  Park  Service.” 

Under  the  provisions  of  Sec.  15  of  the  Act  of  June  20, 1938,  52  Stat.  797,  802, 
all  provisions  of  the  1920  Act  except  Sec.  1,  quoted  above,  were  repealed.  The 
provisions  of  the  1938  Act  superseded  the  provisions  of  the  earlier  Act.  The 
provisions  of  the  1938  Act  here  involved  are  codified  as  Secs.  5-412  et  seq.  D.  C. 
Code,  1951. 
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ACT  OF  JUNE  20, 1938 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  to  promote  the  health,  safety,  morals,  convenience, 
order,  prosperity,  or  general  welfare  of  the  District  of 
Columbia  and  its  planning  and  orderly  development  as  the 
National  Capital,  the  Zoning  Commission  created  by  the 
Act  of  March  1,  1920  (41  Stat.  500),  is  hereby  empowered, 
in  accordance  with  the  conditions  and  procedures  specified 
in  this  Act,  to  regulate  the  location,  height,  bulk,  number  of 
stories  and  size  of  buildings  and  other  structures,  the  per¬ 
centage  of  lot  which  may  be  occupied,  the  sizes  of  yards, 
courts,  and  other  open  spaces,  the  density  of  population, 
and  the  uses  of  buildings,  structures,  and  land  for  trade,  in¬ 
dustry,  residence,  recreation,  public  activities,  or  other 
purposes ;  and  for  the  purpose  of  such  regulation  said  com¬ 
mission  may  devide  the  District  of  Columbia  into  districts 
or  zones  of  such  number,  shape,  and  area  as  said  Zoning 
Commission  may  determine,  and  within  such  districts  may 
regulate  the  erection,  construction,  reconstruction,  altera¬ 
tion,  conversion,  maintenance,  and  uses  of  buildings  and 
structures  and  the  uses  of  land.3  All  such  regulations  shall 
be  uniform  for  each  class  or  kind  of  building  throughout 
each  district,  but  the  regulations  in  one  district  may  differ 
from  those  in  other  districts.  (June  20,  1938,  52  Stat.  797, 
ch.  534,  Sec.  1.) 

Such  regulations  shall  be  made  in  accordance  with  a 
comprehensive  plan  and  designed  to  lessen  congestion  in 
the  street,  to  secure  safety  from  fire,  panic,  and  other  dan¬ 
gers,  to  promote  health  and  the  general  welfare,  to  provide 
adequate  light  and  air,  to  prevent  the  undue  concentration 
of  population  and  the  overcrowding  of  land,  and  to  promote 
such  distribution  of  population  and  of  the  uses  of  land  as 
would  tend  to  create  conditions  favorable  to  health,  safety, 
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transportation,  prosperity,  protection  of  property,  civic 
activity,  and  recreational,  educational,  and  cultural  oppor¬ 
tunities,  and  as  would  tend  to  further  economy  and  effi¬ 
ciency  in  the  supply  of  public  services.  Such  regulations 
shall  be  made  with  reasonable  consideration,  among  other 
things,  of  the  character  of  the  respective  districts  and  their 
suitability  for  the  uses  provided  in  the  regulations,  and 
with  a  view  to  encouraging  stability  of  districts  and  of  land 
values  therein.  (June  20, 1938, 52  Stat.  797,  ch.  534,  Sec.  2.) 

The  regulations  heretofore  adopted  by  the  Zoning  Com¬ 
mission  under  the  authority  of  the  above-mentioned  Act  of 
March  1, 1920  (41  Stat.  500),  and  in  force  at  the  date  of  the 
taking  effect  of  this  Act,  including  the  maps  which  at  said 
date  accompany  and  are  a  part  of  such  regulations,  shall  be 
deemed  to  have  been  made  and  adopted  and  in  force  under 
this  present  Act  and  shall  be  and  continue  in  force  and  ef¬ 
fect  until  and  as  they  may  be  amended  by  the  Zoning  Com¬ 
mission  as  authorized  by  this  Act.  The  Zoning  Commis¬ 
sion  may  from  time  to  time  amend  the  regulations  or  any  of 
them  or  the  maps  or  any  of  them.  Before  putting  into  effect 
any  amendment  or  amendments  of  said  regulations,  or  of 
said  map  or  maps,  the  Zoning  Commission  shall  hold  a 
public  hearing  thereon.  At  least  thirty  days’  notice  of  the 
time  and  place  of  such  hearings  shall  be  published  at  least 
once  in  a  daily  newspaper  or  newspapers  of  general  cir¬ 
culation  in  the  District  of  Columbia.  Such  published  notice 
shall  include  a  general  summary  of  the  proposed  amend¬ 
ment  or  amendments  of  the  regulation  or  regulations  and 
the  boundaries  of  the  territory  or  territories  included  in 
the  amendment  or  amendments  of  the  map  or  maps,  and  the 
time  and  place  of  the  hearing.  The  Zoning  Commission 
shall  give  such  additional  notice  of  such  hearing  as  it  shall 
deem  feasible  and  practicable.  At  such  hearing  it  shall 
afford  any  person  present  a  reasonable  opportunity  to  be 
heard.  Such  public  hearing  may  be  adjourned  from  time 
to  time  and  if  the  time  and  place  of  the  adjourned  meeting 
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be  publicly  announced  when  the  adjournment  is  had,  no 
further  notice  of  such  adjourned  meeting  need  be  published. 
(June  20, 1938,  52  Stat.  798,  ch.  534.  Sec.  3.) 

Any  amendment  of  the  regulations  or  any  of  them  or  of 
the  maps  or  any  of  them  shall  require  the  favorable  vote 
of  not  less  than  a  full  majority  of  the  members  of  the  Com¬ 
mission.  (June  20,  1938,  52  Stat.  798,  ch.  534,  Sec.  4.) 

A  Zoning  Advisory  Council  is  hereby  created  to  be  com¬ 
posed  of  a  representative  designated  by  the  National  Cap¬ 
ital  Park  and  Planning  Commission,  a  representative  desig¬ 
nated  by  the  Zoning  Commission  of  the  District  of  Colum¬ 
bia,  and  a  representative  designated  by  the  Commissioners 
of  the  District  of  Columbia,  all  of  whom  shall  be  persons  ex¬ 
perienced  in  zoning  practice  and  shall  serve  without  addi¬ 
tional  compensation.  No  amendment  of  any  zoning  regula¬ 
tion  or  map  shall  be  adopted  by  the  Zoning  Commission 
unless  and  until  such  amendment  be  first  submitted  to  said 
Zoning  Advisory  Council  and  the  opinion  or  report  of  such 
Council  thereon  shall  have  been  received  by  the  Commis¬ 
sion  :  Provided ,  however.  That  if  said  Council  shall  fail  to 
transmit  its  opinion  and  advice  within  thirty  days  from  the 
date  of  submission  to  it,  then  in  such  event  the  Zoning 
Commission  shall  have  the  right  to  proceed  to  act  upon  the 
proposed  amendment  without  further  waiting  for  the  receipt 
of  the  opinion  and  advice  of  said  Council.  (June  20, 1938, 
52  Stat.  798,  ch.  534,  Sec.  5.) 

The  permissible  height  of  buildings  in  any  district  shall 
not  exceed  the  maximum  height  of  buildings  now  author¬ 
ized  upon  any  street  in  any  part  of  the  District  of  Colum¬ 
bia  by  the  Act  of  Congress  approved  June  1,  1910,  and 
amendments  thereto,  regulating  the  height  of  buildings  in 
the  District  of  Columbia.  (June  20,  1938,  52  Stat.  798,  ch. 
534,  Sec.  6.) 

The  lawful  use  of  a  building  or  premises  as  existing  and 
lawful  at  the  time  of  the  original  adoption  of  any  regula¬ 
tion  heretofore  adopted  under  the  authority  of  the  afore- 
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said  Act  of  March  1, 1920,  or,  in  the  case  of  any  regulation 
hereafter  adopted  under  this  Act,  at  the  time  of  such  adop¬ 
tion,  may  be  continued  although  such  use  does  not  conform 
with  the  provisions  of  such  regulation,  provided  no  struc¬ 
tural  alteration,  except  such  as  may  be  required  by  law  or 
regulation,  or  no  enlargement  is  made  or  no  new  building  is 
erected.  The  Zoning  Commission  may  in  its  discretion  pro¬ 
vide,  upon  such  terms  and  conditions  as  may  be  set  forth  in 
the  regulations,  for  the  extension  of  any  such  nonconform¬ 
ing  use  throughout  the  building  and  for  the  substitution 
of  nonconforming  uses.  (June  20,  1938,  52  Stat.  798,  ch. 
534,  Sec.  7.) 

A  copy  of  any  map  established  by  said  Zoning  Commis¬ 
sion  and  of  its  zoning  regulations  shall  be  filed  in  the  office 
of  the  Engineer  Commissioner  of  the  District  of  Columbia. 
A  copy  of  any  regulation  or  any  amendment  adopted  after 
the  passage  of  this  Act  shall  be  published  once  in  one  or 
more  daily  newspapers  printed  in  the  District  of  Columbia 
for  the  information  of  all  concerned.  (June  20,  1938,  52 
Stat.  800,  ch.  534,  Sec.  9.) 

It  shall  be  unlawful  to  erect,  construct,  reconstruct,  con¬ 
vert,  or  alter  any  building  or  structure  or  part  thereof  with¬ 
in  the  District  of  Columbia  without  obtaining  a  building 
permit  from  the  inspector  of  buildings,  and  said  inspector 
shall  not  issue  any  permit  for  the  erection,  construction, 
reconstruction,  conversion,  or  alteration  of  any  building  or 
structure,  or  any  part  thereof,  unless  the  plans  of  and  for 
the  proposed  erection,  construction,  reconstruction,  con¬ 
version,  or  alteration  fully  conform  to  the  provisions  of  this 
Act  and  of  the  regulations  adopted  under  this  Act.  In  the 
event  that  said  regulations  provide  for  the  issuance  of 
certificates  of  occupancy  or  other  form  of  permit  to  use,  it 
shall  be  unlawful  to  use  any  building,  structure,  or  land 
until  such  certificate  or  permit  be  first  obtained.  It  shall  be 
unlawful  to  erect,  construct,  reconstruct,  alter,  convert,  or 
maintain  or  to  use  any  building,  structure,  or  part  thereof 


or  any  land  within  the  District  of  Columbia  in  violation  of 
the  provisions  of  this  Act  or  of  any  of  the  provisions  of  the 
regulations  adopted  under  this  Act.  The  owner  or  person 
in  charge  of  or  maintaining  any  such  building  or  land  or 
any  other  person  who  erects,  constructs,  reconstructs,  al¬ 
ters,  converts,  maintains,  or  uses  any  building  or  structure 
or  part  thereof  or  land  in  violation  of  this  Act  or  of  any 
regulation  adopted  under  this  Act,  shall  upon  conviction 
for  such  violation  on  information  filed  in  the  police  court  of 
the  District  of  Columbia  by  the  corporation  counsel  or  any 
of  his  assistants  in  the  name  of  said  District  and  which 
court  is  hereby  authorized  to  hear  and  determine  such  cases, 
be  punished  by  a  fine  of  not  more  than  $100  per  day  for  each 
and  every  day  such  violation  shall  continue.  The  corpora¬ 
tion  counsel  of  the  District  of  Columbia  or  any  neighbor¬ 
ing  property  owmer  or  occupant  who  would  be  specially 
damaged  by  any  such  violation  may,  in  addition  to  all 
other  remedies  provided  by  law,  institute  injunction, 
mandamus,  or  other  appropriate  action  or  proceeding  to 
prevent  such  unlawful  erection,  construction,  reconstruc¬ 
tion,  alteration,  conversion,  maintenance,  or  use,  or  to  cor¬ 
rect  or  abate  such  violation  or  to  prevent  the  occupancy 
of  such  building,  structure,  or  land.  (June  20, 1938, 52  Stat. 
S00,  ch.  534,  Sec.  10.) 

The  word  “ amend,’ ’  “amendment,”  “amendments,”  or 
“amended,”  when  used  in  this  Act  in  relation  to  the  zon¬ 
ing  regulations,  shall  be  deemed  to  include  any  modification 
of  the  text  or  phraseology  of  the  regulations  or  of  any  pro¬ 
vision  of  the  regulations  or  any  regulation  or  any  repeal  or 
elimination  of  any  regulation  or  regulations  or  part  thereof 
or  any  addition  to  the  regulations  or  any  new  regulation  or 
any  change  of  or  in  the  wording  or  content  of  the  regula¬ 
tions.  The  word  “amend,”  “amendment,”  “amend¬ 
ments,”  or  “amended,”  when  used  in  this  Act  in  relation 
to  the  zoning  maps  or  any  map,  shall  be  deemed  to  include 
any  change  in  the  number,  shape,  boundary,  or  area  of  any 
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district  or  districts,  any  repeal  or  abolition  of  any  sncb 
map  or  any  part  thereof,  and  addition  to  any  such  map,  any 
new  map  or  maps,  or  any  other  change  in  the  maps  or  any 
map.  The  words  “administrative  decision,”  “administra¬ 
tive  officer,”  “administrative  officer  or  body,”  when  used 
in  section  8  of  this  Act  shall  not  be  deemed  to  include  the 
Zoning  Commission.  (June  20,  1938,  52  Stat.  801,  ch.  534, 
Sec.  13.) 


ACT  OF  MARCH  4, 1942 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled , 
That  section  1  of  the  Act  entitled  “An  Act  providing  for 
the  zoning  of  the  District  of  Columbia  and  the  regulation 
of  the  location,  height,  bulk,  and  uses  of  buildings  and  other 
structures  and  of  the  uses  of  land  in  the  District  of  Colum¬ 
bia,  and  for  other  purposes”,  approved  June  20,  1938,  be 
amended  by  inserting  between  the  first  and  second  sentences 
the  following:  “The  said  Zoning  Commission  shall  also 
have  power  to  promulgate  regulations  to  require,  with  re¬ 
spect  to  buildings  erected  subsequent  to  the  promulgation 
of  such  regulations,  that  facilities  be  provided  and  main¬ 
tained  either  on  the  same  lot  with  any  such  building,  or  on 
the  same  lot  with  any  such  building  or  elsewhere,  for  the 
parking  of  automobiles  and  motor  vehicles  of  the  owners, 
occupants,  tenants,  patrons,  and  customers  of  such  build¬ 
ing,  and  of  the  business,  trades,  and  professions  conducted 
therein”.  (Mar.  4,  1942,  56  Stat.  122,  ch.  126.) 

ACT  OF  AUGUST  7,  1946 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled , 
That  in  order  to  provide  more  adequate  hospital  facilities 
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in  the  District  of  Columbia  the  Federal  Works  Adminis¬ 
trator  is  authorized  to  acquire  land  and  construct  buildings 
and  to  these  ends  is  empowered : 

(a)  to  acquire  prior  to  the  approval  of  title  by 
the  Attorney  General  (without  regard  to  sections 
1136,  as  amended,  and  3709  of  the  Revised  Stat¬ 
utes)  improved  or  unimproved  lands  or  interests 
in  lands  in  the  District  of  Columbia  by  purchase, 
donations,  exchange,  or  condemnation  (including 
proceedings  under  the  Acts  of  August  1,  1888  (25 
Stat.  357),  March  1, 1929  (45  Stat.  1415),  and  Feb¬ 
ruary  26,  1931  (46  Stat.  1421)  for  such  hospital 
facilities ; 

(b)  by  contract  or  otherwise  (without  regard  to 
sections  1136,  as  amended,  and  3709  of  the  Revised 
Statutes,  and  section  322  of  the  Act  of  June  30, 

1932  (47  Stat.  412),  prior  to  approval  of  title  by 
the  Attorney  General,  to  make  surveys  and  investi¬ 
gations,  to  plan,  design,  and  construct  hospital 
facilities  in  the  District  of  Columbia  on  lands  or 
interests  in  lands  acquired  under  the  provisions  of 
subsection  (a)  hereof  or  on  other  lands  of  the 
United  States  which  may  be  available  (the  trans¬ 
fers  of  which  for  this  purpose  by  the  Federal 
agency  having  jurisdiction  thereof  are  hereby 
authorized  notwithstanding  any  other  provision  of 
law),  provide  proper  approaches  thereto,  uttilities, 
and  procure  necessary  materials,  supplies,  articles, 
equipment,  and  machinery,  and  do  all  things  in 
connection  therewith  to  carry  out  the  provisions 
of  this  Act ;  and 

Notwithstanding  any  other  provision  of  law,  whether  re¬ 
lating  to  the  acquisition,  handling,  or  disposal  of  real  or 
other  property  by  the  United  States  or  to  other  matters, 
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the  Federal  Works  Administrator,  with  respect  to  any  hos¬ 
pital  facilities  acquired  or  contracted  under  the  provisions 
of  this  Act,  is  authorized  to  enter  into  leases  with  private 
agencies  for  the  operation  and  maintenance  of  such  hos¬ 
pital  facilities  or  useable  separable  portions  thereof  upon 
such  terms,  including  the  period  of  any  such  leases,  annual 
rentals,  provision  for  joint  use  of  facilities,  provisions  for 
operation,  maintenance,  repair,  and  replacement  of  build¬ 
ings,  equipment,  machinery,  and  furnishings  and  appropri¬ 
ate  security  to  assure  the  performance  of  any  such  leases, 
and  to  sell  for  cash  or  credit  or  to  convey  in  exchange  for 
other  properties  any  such  hospital  facilities  or  usable 
separable  portion  thereof  to  private  agencies  in  such  terms 
as  may  be  deemed  by  the  Administrator  to  be  in  the  public 
interest :  Provided ,  That  all  hospitals  participating  in  such 
center  shall  be  required  either  to  convey  to  the  Govern¬ 
ment,  free  and  clear  of  all  incumbrance,  the  land  and  build¬ 
ings  now  held  by  them  or  to  sell  the  same  at  such  prices  as 
is  agreed  to  and  approved  by  the  Federal  Works  Adminis¬ 
trator  and  to  pay  the  proceeds  thereof  to  the  Government 
at  the  option  of  the  Federal  Works  Agency. 

In  carrying  out  the  purposes  of  this  Act,  the  Federal 
Works  Administrator  shall  provide  a  hospital  center  of 
such  size  and  design  as  he  shall  deem  feasible  and  econo¬ 
mical  of  operation. 

In  carrying  out  the  provisions  of  this  Act  the  Federal 
Works  Administrator  is  authorized  to  utilize  the  services 
of  or  to  act  through  the  United  States  Public  Health  Serv¬ 
ice  in  the  Federal  Security  Agency,  the  Federal  Works 
Agency,  and  any  other  department  or  agency  of  the  United 
States,  and  any  funds  appropriated  pursuant  to  this  Act 
shall  be  available  for  transfer  to  such  department  or  agency 
in  reimbursement  thereof. 

Thirty  per  centum  of  the  net  amount  expended  by  the 
Federal  Works  Administrator  under  this  Act  shall  be 
charged  against  the  District  of  Columbia  and  shall  be  re- 
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paid  to  the  Government  by  the  Commissioners  of  the  Dis¬ 
trict  of  Columbia  at  such  times  and  in  such  amounts,  with¬ 
out  interest,  as  the  Congress  shall  hereafter  determine.  The 
District  of  Columbia  shall  be  entitled  to  30  per  centum  of 
the  sale  price  of  any  of  the  properties  sold  by  the  Federal 
Works  Administrator  under  section  2  of  this  Act,  other 
than  properties  the  value  of  which  is  deducted  from  the 
gross  amount  expended  to  determine  the  net  amount  upon 
which  the  30  per  centum  to  be  charged  against  the  District 
of  Columbia  is  computed,  and  the  District  of  Columbia 
shall  also  be  entitled  to  receive  30  per  centum  of  any  rentals 
received  from  the  leasing  of  any  of  the  hospital  facilities  ac¬ 
quired  or  constructed  by  the  Federal  Works  Administrator 
under  this  Act.  The  amounts  which  may  be  due  the  District 
hereunder  shall  be  credited  on  the  amunt  owned  the  Govern¬ 
ment  by  the  District  of  Columbia  until  such  obligation  of 
the  District  is  discharged  in  full. 

For  carrying  out  the  purposes  of  this  Act,  including  ad¬ 
ministrative  expenses,  there  is  hereby  authorized  to  be  ap¬ 
propriated  during  the  period  ending  June  30, 1952,  the  sum 
of  $35,000,000  to  be  appropriated  at  such  times  and  in  such 
amounts  as  the  Congress  shall  determine.  (August  7, 1946, 
65  Stat.  657.) 


ACT  OF  OCTOBER  25, 1951 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  the  first  section  of  the  Act  entitled  “An  Act  to  provide 
for  the  establishment  of  a  modern,  adequate,  and  efficient 
hospital  center  in  the  District  of  Columbia’’,  approved 
August  7,  1946,  is  amended  by  striking  out  “acquire  land 
and  contruct  buildings”  and  inserting  in  lieu  thereof  “ac¬ 
quire  land,  construct  buildings,  and  make  grants  to  private 
agencies”. 
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The  first  section  of  such  Act  of  August  7, 1946,  is  further 
amended  by  adding  at  the  end  thereof  the  following  new 
subsection:  ‘‘(c)  To  make  grants  to  private  agencies  in 
cash,  or  in  land  or  other  property  (which  the  Administrator 
is  hereby  authorized  to  acquire  terms  and  in  such  amounts 
or  of  such  value  as  the  Administrator  may  deem  to  be  in 
the  public  interest  to  enable  such  private  agencies  to  make 
surveys  and  investigations,  to  plan,  design,  construct,  re¬ 
model,  relocate,  rebuild,  renovate,  extend,  equip,  furnish, 
or  repair  hospital  facilities  in  the  District  of  Columbia: 
Provided ,  That  in  no  event  shall  the  amount  or  value  of  the 
grant  exceed  50  per  centum  of  the  value  of  the 
hospital  plant  of  a  private  agency  as  improved  with  the 
aid  of  such  grant :  Provided  further,  That,  except  in  the  case 
of  the  construction  and  equipment  of  a  new  hospital,  no 
such  grant  shall  be  made  to  any  private  agency  unless  such 
private  agency  shall  obligate  itself  to  pay  at  least  50  per 
centum  of  the  cost  of  any  project  for  which  such  grant 
is  made.  As  used  in  this  Act,  the  terms  ‘private  agencies’ 
shall  mean  any  nonprofit  private  agencies  operating  hos¬ 
pital  facilities  in  the  District  of  Columbia.” 

The  fifth  section  of  such  Act  of  August  7, 1946,  is  amend¬ 
ed  by  striking  out  30  per  centum  wherever  it  appears  in 
said  section  and  inserting  50  per  centum  and  by  striking 
from  the  first  sentence  thereof  the  words  “at  such  times 
and  in  such  amounts,  without  interest,  as  -the  Congress 
shall  hereafter  determine”,  and  by  inserting  in  lieu  thereof 
“at  the  annual  rate,  without  interest  of  3  per  centum  of 
such  50  per  centum”. 

The  title  of  such  Act  of  August  7,  1946,  is  amended  to 
read  as  follows:  “An  Act  to  provide  for  the  establish¬ 
ment  of  a  modern,  adequate,  and  efficient  hospital  center 
in  the  District  of  Columbia,  to  authorize  the  making  of 
grants  for  hospital  facilities  to  private  agencies  in  the  Dis¬ 
trict  of  Columbia,  to  provide  a  basis  for  repayment  to  the 
Government  by  the  Commissioners  of  the  District  of  Co- 
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lumbia,  and  for  other  purposes.’ ’  (October  25,  1951,  65 
Stat.  657.) 


ACT  OF  JULY  15, 1952 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled , 
That  the  following  sums  are  appropriated,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  to  supply  sup¬ 
plemental  appropriations  for  the  fiscal  year  ending  June  30, 
1953,  and  for  other  purposes,  namely: 

For  expenses  necessary  in  carrying  out  the  provisions  of 
the  Act  approved  August  7, 1946  (60  Stat.  896),  as  amended 
(65  Stat.  657),  authorizing  the  establishment  of  a  hospital 
center  in  the  District  of  Columbia,  including  grants  to 
private  agencies  for  hospital  facilities  in  said  District, 
$11,400,000,  to  remain  available  until  expended :  Provided , 
That  the  foregoing  appropriation  shall  be  the  total  amount 
to  be  provided  by  the  Federal  Government  for  the  comple¬ 
tion  of  the  projects  contemplated  in  connection  with  such 
appropriation :  Provided  further,  That  appropriations  and 
contract  authorizations  heretofore  granted  under  the  head 
of  “Hospital  Center,  District  of  Columbia”  shall  be  merged 
with  on  accounted  for  as  a  part  of  this  appropriation. 
(July  15,  1952,  66  Stat.  644.) 
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Section  II. — Use  districts 

In  order  to  regulate  the  location  of  commerce,  business, 
trades,  and  industries  and  the  location  of  all  buildings,  de¬ 
signed  or  occupied  for  specified  uses,  the  District  of  Colum¬ 
bia  is  hereby  devided  into  use  districts,  of  which  there  shall 
be  four,  known  as — 

(a)  Residental. 

(b)  First  commercial. 

(c)  Second  commercial. 

(d)  Industrial. 

These  districts  are  shown  upon  maps  designated  as  “use 
maps.” 

Except  as  hereinafter  provided,  no  building  shall  be 
erected  or  altered,  nor  shall  any  building  or  premises  be 
used  for  any  purpose  other  than  is  permitted  in  the  use  dis¬ 
trict  in  which  such  building  or  premises  is  located. 

The  “A”  restricted,  “A”  semirestricted,  and  “B”  re¬ 
stricted  area  districts  shall  also  be  construed  as  use  dis¬ 
tricts.  See  sections  XIV,  XV(a),  XV(b),  and  XVI(a). 
(June  30, 1936.) 

Section  III. — Residential  district 

In  the  residential  district  all  buildings  and  premises,  ex¬ 
cept  as  otherwise  provided  in  these  regulations,  shall  be 
erected  for  and  used  exclusively  as — 

1.  Dwellings. 

2.  Apartment  houses,  flats,  and  tenements  in  the  “A”, 
“B”,  “C”,  and  “D”  area  districts,  and  in  the  “B”  re¬ 
stricted  area  district  as  provided  in  section  XVT  (a).  (As 
amended  June  30,  1936.) 

3.  Hotels  in  the  “  B  ’ ’,  “  C  ”,  “  D  ’ 9  area  districts  having  not 
less  than  30  rooms  reserved  exclusively  for  transient  guests, 
and  where  food,  drinks,  or  refreshments  are  prepared  and 
sold  to  be  eaten  in  a  restaurant  on  the  premises  where  sold : 
Provided ,  such  restaurant  is  located  entirely  within  the 
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building  with  no  entrance  from  the  street,  and  no  part  of 
said  restaurant  or  the  entrance  thereto  is  visible  from  a 
sidewalk,  and  provided  further,  that  there  shall  be  no  sign 
or  display  indicating  the  existence  of  such  restaurant  vis¬ 
ible  from  the  outside  of  the  building.  (As  amended  June 
30,  1936,  June  6, 1942  and  June  9,  1944.) 

3.  (a)  Commercial  uses  which  distinctly  pertain  to  or 
are  appropriate  adjuncts  to  hotels  as  follows :  Drug  stand, 
including  soda  fountain,  perfumery  shop,  florist  shop,  bar¬ 
ber  shop,  beauty  parlor,  pressing  or  tailoring  establish¬ 
ment,  cigar  or  news  stand,  and  uses  similar  to  those  enu¬ 
merated  in  this  paragraph,  may  be  established  in  hotels  in 
the  residential  district  when  approved  by  the  Board  of 
Zoning  Adjustment  as  provided  in  Section  XXIII.  (June 
6,  1942.) 

4.  Lodging  or  boarding  houses  in  the  “A”,  “B”,  “B” 
restricted,  “C”,  and  “D”  area  districts.  (As  amended 
June  30, 1936.) 

5.  Churches. 

6.  Private  clubs,  fraternities,  and  lodges  in  the  “A”, 
“B”,  “C”,  and  “D”  area  districts,  except  those  the  chief 
activity  of  which  is  a  service  customarily  carried  on  as  a 
business.  (As  amended  Mar.  21, 1924,  and  June  30,  1936.) 

7.  Hospitals,  sanitariums,  and  clinics  for  human  beings 
in  the  “A”,  “B”,  “ C ”,  and  “D”  area  districts.  (As 
amended  Feb.  28,  1922,  Feb.  21,  1924,  and  June  30,  1936.) 

8.  Transportation  rights  of  way.  (As  amended  Decem¬ 
ber  3,  1941.) 

9.  Farms,  truck  gardens,  nurseries,  and  greenhouses,  ex¬ 
cept  in  the  “A”  restricted  area  district.  (As  amended 
June  30,  1936.) 

10.  Accessory  buildings  and  uses  of  property  customarily 
incidental  to  uses  other  than  dwelling  uses  which  are  per¬ 
mitted  in  a  residential  district,  when  located  on  the  same  lot 
and  not  involving  the  conduct  of  a  business  on  the  premises. 
(As  amended  June  30,  1936.) 
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The  following  usual  accessories  of  a  residence  located  on 
the  same  lot  with  that  residence  and  not  involving  the 
conduct  of  a  business  shall  be  allowed : 

(a)  The  office  of  a  physician,  dentist,  or  other  persons 
residing  on  the  premises  and  including  home  occupations, 
engaged  in  by  the  occupants  of  a  dwelling,  not  invblving 
the  conduct  of  a  business  on  the  premises,  provided  that  no 
window  display  nor  any  sign  other  than  a  name  plate  not 
exceeding  1  square  foot  in  area  and  bearing  only  the  name 
and  occupation  of  the  occupant  shall  be  allowed  as  apper¬ 
taining  to  use  as  offices  or  for  home  occupation  as  permitted 
under  this  section. 

( b )  A  private  garage  located  in  a  fireproof  compartment 
within,  adjoining,  or  forming  an  addition  to  a  building,  or 
both,  provided  that  the  total  private  garage  storage  facili¬ 
ties  on  any  one  lot  shall  not  exceed  900  square  feet  in  area. 
(As  amended  May  7, 1928,  Oct.  20, 1932,  and  June  30, 1936.) 

(c)  A  private  garage  located  in  the  rear  yard  with  a 
dwelling,  and  not  less  than  10  feet  from  any  point  of  such 
dwelling  nor  less  than  20  feet  from  the  building  line  of  any 
street  upon  which  the  lot  abuts ;  provided  that  if  the  lot  will 
not  permit  a  garage  to  be  located  in  conformity  with  this 
regulation  a  garage  may  be  approved  by  the  Board  of 
Zoning  Adjustment,  as  provided  in  Section  XXIII  of  these 
regulations;  and  provided  further  that  the  total  private 
garage  storage  facilities  on  any  one  lot  shall  not  exceed  900 
square  feet  in  area.  (As  amended  Oct.  20,  1932,  June  30, 
1936,  June  7,  1940  and  Apr.  12,  1950.) 

( d )  A  public  storage  garage  in  an  apartment  house, 
where  the  floor  area  of  said  garage  does  not  exceed  one- 
fourth  of  the  total  floor  area  designed  for  use  or  used  by 
the  tenants;  provided  the  vehicular  entrances  or  exits  are 
located  75  feet  or  more  back  of  the  building  line  of  the 
nearest  street,  or  are  so  located  that  dangerous  traffic  or 
otherwise  objectionable  conditions,  as  may  be  determined 
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by  the  Board  of  Zoning  Adjustment  as  provided  in  section 
XXIII  of  these  regulations  will  not  be  created.  (Feb.  5, 
1930,  amended  June  30,  1936  and  Oct.  10,  1938.) 

(e)  Open  parking  spaces  accommodating  motor  driven 
vehicles  of  the  persons  residing  in  the  building  or  buildings 
on  the  premises,  provided  no  part  of  such  parking  space 
which  is  located  on  the  same  lot  with  the  building  it  is  in¬ 
tended  to  serve  shall  be  permitted  within  ten  feet  of  the  out¬ 
side  walls  of  the  building;  and  provided  further  that  any 
such  parking  space  between  the  outside  walls  of  a  building 
and  the  line  of  any  street  upon  which  the  lot  abuts  shall 
require  the  approval  of  the  Board  of  Zoning  Adjustment, 
as  provided  under  Paragraph  26,  Part  2,  Section  XXIII  of 
these  regulations.  (February  13, 1943,  as  amended  July  29, 
1949) 

11.  A  private  garage  which  is  not  appurtenant  to  any  of 
the  above  uses  and  housing  not  more  than  two  motor  driven 
vehicles,  nor  exceeding  450  square  feet  in  area,  if  located 
50  feet  or  more  back  of  the  building  line  of  the  nearest 
street,  and  abutting  and  opening  directly  upon  a  public 
alley.  (As  amended  Oct.  20,  1932,  June  30,  1936  and  Apr. 
12,  1950.) 

12.  In  the  “A”,  “B,?,  “B”  restricted,  “C”,  and  “D” 
area  districts,  a  public-storage  garage,  or  the  temporary 
parking  of  motor  vehicles  on  an  alley  lot,  so  recorded  on 
the  records  of  the  Surveyor,  District  of  Columbia,  January 
1,  1928,  when  no  part  of  such  garage  or  the  space  for  such 
parking  is  located  within  75  feet  of  any  street  building  line, 
and  when  vehicular  entrances  and  exists  open  directly  on  a 
public  alley.  (As  amended  Feb.  13,  1932,  and  June  30, 
1936.) 

13.  Temporary  use  of  premises  by  fairs,  circuses,  or 
carnivals,  upon  compliance  with  the  police  regulations  of 
the  District  of  Columbia.  (Oct  10,  1938.) 
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14.  Public  schools,  municipal  recreational  uses,  pumping 
stations,  and  fire-engine  houses  may  be  erected  in  any  use 
district,  provided  that  in  the  case  of  a  fire-engine  house, 
located  in  a  residential  district,  a  public  hearing  shall  first 
be  held  by  the  Commissioners  of  the  District  of  Columbia. 
Police  stations  shall  be  located  only  in  commercial  or  indus¬ 
trial  districts.  (September  18,  1920,  as  amended  June  9, 
1944.) 


Section  VIII. — Height  districts 

In  order  to  regulate  the  height  of  buildings,  the  District 
of  Columbia  is  hereby  divided  into  height  districts,  of  which 
there  shall  be  four,  known  as — 

(a)  40-foot  district. 

( b )  60-foot  district. 

(c)  90-foot  district. 

(d)  110-foot  district. 

These  districts  are  shown  on  the  map  designated  as  the 
“height  map.” 

Section  XIII. — Height  district  exceptions 

The  foregoing  requirements  in  the  height  district  shall 
be  subject  to  the  following  exceptions  and  regulations: 

1.  The  provisions  of  the  Act  of  June  1, 1910,  as  to  spires, 
towers,  domes  pinnacles,  penthouses  over  elevator  shafts, 
ventilation  shafts,  chimneys,  smoke  stacks,  and  fire-sprink¬ 
ler  tanks  shall  continue  in  full  force  and  effect,  except  that 
on  buildings  hereafter  erected  the  Commissioners  of  the 
District  of  Columbia  shall  not  approve  the  construction  of 
fire-sprinkler  tanks,  water  towers,  or  housing  for  air  condi¬ 
tioning  equipment  to  a  height  in  excess  of  130  feet  measured 
from  the  level  of  the  curb  opposite  the  middle  of  the  front 
of  the  building.  Fire  sprinkler  tanks,  water  towers,  or 
housing  for  air  conditioning  equipment  may  be  erected  or 
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enlarged  on  buildings  existing  prior  to  December  1,  1944 
as  provided  under  Section  XXIII  of  these  regulations.  (As 
amended  Dec.  1, 1944  and  Feb.  25, 1948.) 

3.  The  above  limits  are  maximum  limits,  and  no  building 
shall  exceed  in  height  those  limits  imposed  by  the  act  of 
Congress  approved  June  1, 1910,  as  amended  February  21, 
1925,  regulating  the  height  of  buildings  in  the  District  of 
Columbia,  or  otherwise  imposed  by  the  building  regulations. 

4.  Public  or  semipublic  buildings  of  an  institutional  or 
monumental  character  may  exceed  the  height  regulations 
for  the  district  in  which  such  buildings  are  to  be  located 
when  set  back  from  the  established  building  lines  and  all  lot 
lines  1  foot  for  each  foot  of  excess  height. 

7.  In  the  40-foot  and  60-foot  height  districts  buildings 
may  be  erected  to  a  height  not  exceeding  90  feet,  or  eight 
stories,  if  removed  from  all  lot  lines  by  a  distance  at  least 
equal  to  the  height  of  the  building.  The  height  of  the  build¬ 
ing  shall  be  measured  from  the  natural  grade  at  the  build¬ 
ing,  as  determined  by  the  Commissioners  of  the  District  of 
Columbia,  to  the  highest  point  of  the  roof.  (As  amended 
May  7,  1928.) 

8.  On  through  lots  100  feet  or  less  in  depth  the  height  of 
building  may  be  measured  from  the  curb  level  of  either 
street.  On  through  lots  more  than  100  feet  deep  the  height 
regulations  and  basis  of  height  measurement  for  the  street 
permitting  the  greater  height  shall  apply  to  a  depth  of  100 
feet  only  from  that  street. 

9.  Nothing  in  these  regulations  shall  prevent  the  erection 
in  any  height  district  of  a  building  complying  with  the  re¬ 
quirements  of  the  40-foot-height  district. 

Section  XIV. — Area  districts  . 

In  order  to  regulate  the  area  of  yards  and  courts  and  the 
percentage  of  the  lot  which  may  be  occupied  by  buildings 
hereafter  erected  or  enlarged  the  District  of  Columbia  is 
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hereby  divided  into  area  districts,  of  which  there  shall  be 
seven,  known  as  “A”,  “A”  restricted,  “A”  semirestricted, 
“B”,  “B”  restricted,  “C”,  and  “D”.  (As  amended  Jan. 
4, 1928.) 

These  districts  are  shown  upon  the  map  designated  as 
“area  map”.  •  > 

For  the  purpose  of  section  6  of  the  act  of  Congress  (act  of 
Mar.  1,  1920,  41  Stat.  500)  to  regulate  the  height,  area,  and 
use  of  buildings  in  the  District  of  Columbia,  the  “A”  re¬ 
stricted,  “A”  semirestricted,  and  “B”  restricted-area  dis¬ 
tricts  shall  be  construed  as  use  districts.  (May  7,  1928.) 

Except  as  hereinafter  provided,  no  building  shall  be 
erected  nor  shall  an  existing  building  be  structurally  al¬ 
tered,  enlarged  or  rebuilt  except  in  conformity  with  these 
regulations.  No  lot  area  shall  be  so  reduced  or  diminished 
in  area  that  the  yards,  courts,  or  open  spaces  shall  be 
smaller  than  prescribed  by  these  regulations. 

Section  XIV  (a) — Parking  area 

1.  In  all  zoning  districts  there  shall  be  provided  at  the 
time  of  the  erection  of  any  building  hereinafter  designated, 
minimum  off-street  parking  area  for  motor  driven  vehicles 
in  amounts  not  less  than  hereafter  specified  and,  except  as 
provided  in  Section  XXIII,  such  area  shall  thereafter  be 
maintained  and  not  reduced  below  the  requirements  of  this 
section.  (Amended  Nov.  7, 1949.) 

2.  For  the  purposes  of  this  section  “a  parking  space” 
shall  be  an  area  not  less  than  150  square  feet,  exclusive  of 
driveways  or  aisles  giving  access  thereto,  accessible  from 
streets  or  alleys  or  from  private  driveways  or  aisles  lead¬ 
ing  to  streets  or  alleys,  and  of  such  shape  and  condition  as 
to  be  usable  for  the  temporary  parking  of  motor  driven 
vehicles. 

4.  Except  as  otherwise  provided  in  this  paragraph,  the 
amount  of  off-street  parking  area  required  under  para- 
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graph  1  of  this  section  shall  be  determined  in  accordance 
with  the  following  table:  . . 


Hospitals : 


1  parking  space  for  each 
four  beds. 


Section  XV. — “A”  area  district 

In  the  “A”  area  district  the  minimum  dimensions  of 
yards  and  courts  and  the  maximum  percentage  of  lot  occu¬ 
pancy  shall  be  as  follows: 

Rear  yard . — There  shall  be  a  rear  yard  having  either  a 
depth  of  not  less  than  15  percent  of  the  depth  of  the  lot,  or  a 
depth  of  not  less  than  5  inches  for  each  foot  of  building 
height,  whichever  is  greater.  This  yard  need  not  exceed 
25  feet  in  depth  provided  it  has  a  depth  of  not  less  than  5 
inches  for  each  foot  of  building  height.  (As  amended  Feb. 
13,1943.) 

Side  yard. — A  side  yard  shall  be  not  less  than  2  inches 
wide  for  each  foot  of  building  height,  nor  less  than  2  inches 
wide  for  each  foot  of  building  length,  whichever  is  greater. 
Such  yard  need  not  exceed  25  feet  in  width  provided  it  has 
a  width  of  not  less  than  2 y2  times  the  width  required  for 
each  foot  of  building  height.  A  side  yard  shall  be  not  less 
than  5  feet  wide  and  there  shall  be  at  least  one  side  yard. 
(As  amended  May  7, 1928  and  June  9, 1944.) 

Open  court. — An  open  court  shall  be  not  less  than  5  feet 
wide  nor  less  than  2 y2  inches  wide  for  each  foot  of  height  of 
such  court,  nor  less  than  2 y2  inches  wide  for  each  foot  of 
length  of  such  court  from  the  closed  end. 

Inclosed  court. — An  inclosed  court  shall  be  not  less  than  6 
feet  wide,  nor  less  than  3  inches  wide  for  each  foot  of  height 
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of  such  court,  nor  shall  its  area  be  less  than  twice  the  square 
of  its  required  least  dimension. 

Percentage  of  lot  occupancy. — No  building,  with  its  acces¬ 
sory  buildings,  shall  occupy  in  excess  of  40  per  cent  of  an 
interior  lot,  nor  in  excess  of  50  per  cent  of  a  corner  lot,  nor 
in  excess  of  60  per  cent  of  a  triangular  lot,  provided  that  no 
building  shall  be  erected  or  altered  for  use  as  a  hotel,  nor 
shall  any  building  or  premises  be  used  for  such  purposes. 
(As  amended  May  22,  1926.) 

ZONING  COMMISSION 

September  22,  1952 

Section  XV  (a). — “A”  restricted  area  district,  is  amend¬ 
ed  to  read : 

In  the  “A”  restricted-area  district  the  minimum  dimen¬ 
sions  of  yards  and  courts  and  the  maximum  percentage 
of  lot  occupancy  shall  be  the  same  as  for  “A”  area  dis¬ 
trict,  except  that  hereafter  no  building  shall  be  erected,  and 
no  buildings  or  premises  altered  for  use  or  used,  as  an 
apartment  house,  hospital,  sanitarium,  lodging  or  boarding 
house,  public  garage,  flat,  hotel,  or  community  house,  but 
shall  be  erected  or  altered  for  use  or  used  only  as  a  wholly 
detached  single-family  dwelling,  or  church,  each  with  two 
side  yards.  A  transportation  right-of-way  shall  not  be  pro¬ 
hibited.  A  school  with  two  side  yards  may  be  approved  by 
the  Board  of  Zoning  Adjustment  as  provided  in  Section 
XXIII.  (For  other  uses  permissible  in  the  “A”  restricted- 
area  district,  see  Sections  III  and  XXIII).  9/22/52. 

The  provisions  of  these  regulations  shall  be  enforced  by 
the  Commissioners  of  the  District  of  Columbia,  and  said 
Commissioners  are  hereby  authorized  to  interpret  and  ap¬ 
ply  the  same.  (As  amended  Oct.  10,  1938.) 
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STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  appellees,  The  American  University  and 
Lncy  Webb  Hayes  National  Training  School  for  Dea¬ 
conesses  and  Missionaries,  the  questions  presented  are  as 
follows : 

1.  Whether  the  District  Court  erred  in  vacating  the  Or¬ 
der  of  the  Zoning  Commission  (upgrading  the  Campus 
Tract  of  The  University  from  Residential  “A”  zoning, 
which  it  had  uninterruptedly  enjoyed  since  the  introduction 
of  zoning  in  the  District  of  Columbia  in  1920,  to  Residen¬ 
tial  “A”  Restricted)  as  bearing  no  reasonable  relation  to 
the  public  health,  safety,  morals  or  general  welfare? 

2.  Whether  the  District  Court  erred  in  holding  the  said 
Order  of  the  Zoning  Commission  a  taking  of  property  with¬ 
out  due  process  of  law  contrary  to  the  Fifth  Amendment  to 
the  Constitution,  and  hence  unconstitutional  and  void. 

3.  Did  the  District  Court  commit  reversible  error  in 
vacating  said  Order  of  the  Zoning  Commission,  which  pre¬ 
vented  the  construction  of  a  modern  nursing  school  and 
hospital  for  public  use  on  the  Campus  Tract  of  The  Uni¬ 
versity,  as  being  arbitrary  and  unreasonable? 
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ARGUMENT 


I.  The  Order  of  the  Zoning  Commission  upgrading  the 
Campus  Tract  bore  no  reasonable  relation  to  the  public 
health,  safety,  morals,  and  general  welfare;  is  an  im¬ 
proper  exercise  of  the  police  power;  and  the  District 
Court  correctly  held  that  the  Order  should  be  set  aside _  13 

II.  The  District  Court  made  extensive  findings  of  fact  and 
these  should  not  be  disturbed  on  appeal  unless  upon  an 
examination  of  the  evidence  they  are  clearly  erroneous. 

Due  regard  should  be  given  to  the  opportunity  of  the 
Trial  Court  to  judge  the  credibility  of  the  witnesses 
and  make  findings  of  fact _ 24 

III.  Establishment  of  a  school  of  nursing  and  hospital  on 

the  Campus  Tract  is  a  natural  and  logical  expansion 
of  The  University  and  Sibley.  The  Zoning  Order  pre¬ 
venting  such  development  is  arbitrary  and  unreason¬ 
able.  A  hospital  used  as  a  place  of  training  for  a  school 
of  nursing  or  medical  school  is  an  educational 
institution _ 27 

IV.  Noisy  Public  Demonstrations  in  the  Hearing  Room  of 

the  Zoning  Commission  on  the  part  of  residents  of 
Spring  Valley- Wesley  Heights  precluded  a  fair  and 
impartial  hearing  conducive  to  calm  deliberation  and  a 
proper  decision  by  the  Zoning  Commission - 36 

V.  The  Zoning  Commission  entered  its  order  after  a  3-2 
vote,  which  included  the  vote  of  the  Chairman,  who 
was  serving  in  his  first  zoning  case;  and  said  order 
rested  in  part  on  the  ill-founded  report  of  the  Zoning 
Advisory  Council _ 38 

VI.  The  purported  upgrade  in  zoning  represents  discrim¬ 
inatory  “spot”  zoning  designed  specifically  to  keep 
Sibley  off  the  Campus  Tract  at  The  University,  and  is 
not  in  accordance  with  a  comprehensive  plan — : -  41 
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VII.  The  public  interest  strongly  favors  the  construction  of 
a  new  Sibley  on  the  Campus  Tract  and  vastly  outweighs 
the  objections  advanced  by  neighboring  property  owners  45 

VIII.  The  Order  of  the  Zoning  Commission  deprives  appellees 
of  their  property  and  rights  without  due  process  of 
law,  and  in  violation  of  the  Fifth  Amendment  to  the 
Constitution  _ _ _  46 

IX.  All  of  the  protesting  residents  of  the  Spring  Valley- 
Wesley  Heights  area  purchased  their  property  with  the 
knowledge  that  the  Campus  Tract  was  zoned  Residen¬ 
tial  “A”,  which  zoning  permitted  the  construction  of  a 
hospital  on  the  Campus  Tract  as  a  matter  of  right _  47 

X.  The  District  Court  did  not  exceed  the  proper  scope  of 

judicial  review _ _ _ _ _  48 


CONCLUSION  _ _ _ _  50 
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UWTED  STATES  COURT  OF  APPEALS 

Fob  the  District  of  Columbia  Cibcuit 


No.  11,942 


Brigadier  General  Prentiss,  Et  Al., 
Appellants , 


v. 


The  American  University, 

Lucy  Webb  Hayes  National  Training  School  fob 
Deaconesses  and  Missionaries, 

Equitable  Life  Insurance  Company, 

Appellees. 


COUNTER  STATEMENT  OF  THE  CASE* 

We  hereby  refer  to  the  Brief  of  the  Appellees  in  Appeal 
No.  11,943.  The  Court  is  requested  to  regard  the  matters 

*  For  the  convenience  of  the  Court  references  hereinafter  abbreviated 
are  as  follows:  Joint  Appendix,  JA - ;  Appellee’s  Appendix,  Appel¬ 
lees  App _ ;  Transcript  of  proceedings  before  District  Court,  Tr _ ; 

Transcript  of  proceedings  before  Zoning  Commission,  ZC  Tr  _ _ 
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of  law  and  fact  in  that  Brief  as  constituting  part  of  this 
Brief  the  same  as  if  contained  herein. 

Appellees,  plaintiffs  below,  are  The  American  University 
(hereinafter  referred  to  as  ‘‘The  University,,),  a  corpora¬ 
tion  which  maintains  and  conducts  “a  university  for  the 
promotion  of  education’ *  within  the  District  of  Columbia, 
the  same  being  operated  under  the  auspices  of  The  Meth¬ 
odist  Church ;  Lucy  Webb  Hayes  National  Training  School 
for  Deaconesses  and  Missionaries  (hereinafter  referred 
to  as  “Sibley”),  a  charitable  corporation,  which  also 
operates  under  the  auspices  of  said  Church  a  school  of 
nursing  known  as  “Lucy  Webb  Hayes  School  of  Nursing” 
and  a  hospital  known  as  “Sibley  Memorial  Hospital”; 
and  the  Equitable  Life  Insurance  Company,  a  corporation 
(hereinafter  referred  to  as  Equitable)  which  holds  a  deed 
of  trust  secured  on  the  campus  of  The  University.  This 
brief  is  filed  on  behalf  of  the  first  two  appellees,  The  Uni¬ 
versity  and  Sibley.  The  third  appellee,  Equitable,  is  filing 
its  separate  brief. 

The  land,  which  was  upgraded  and  rezoned  by  order 
of  the  Zoning  Commission  on  January  28,  1953  (herein¬ 
after  referred  to  as  the  Order),  is  part  of  the  campus  of 
The  University  (hereinafter  referred  to  as  the  Campus 
Tract;  see  Exhibit  “A”  to  the  Complaint,  JA  16).  The 
Campus  Tract  comprises  approximately  seventy  (70)  acres 
of  land  and  includes  approximately  7.8  acres  which  on 
December  31,  1952,  were  conveyed  by  The  University  to 
Sibley  as  a  gift,  to  be  used  by  Sibley  for  the  construction 
of  a  school  of  nursing  and  hospital,  for  use  of  the  general 
public,  with  an  access  road  to  said  site  from  Rockwood 
Parkway  at  a  point  near  Nebraska  Avenue.  Said  Campus 
Tract  which  was  upgraded  by  the  Order  is  “located  with¬ 
in  the  area  bounded  by  Massachusetts  Avenue,  Nebraska 
Avenue,  Rockwood  Parkway  and  University  Avenue,  N.W.” 
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(Order  JA  17.)  There  is  a  “single  family  area  to  the 
south  and  west.”  (Zoning  Advisory  Council  Report,  JA 
52.)  To  the  north  of  the  Campus  Tract  there  is  an  ex¬ 
ceptionally  heavily  travelled  and  wide  boulevard,  namely, 
Massachusetts  Avenue,  on  the  north  side  of  which  are 
located  buildings  and  campus  of  The  University.  There 
are  no  private  homes  on  the  north  side  of  the  Campus 
Tract.  To  the  east  of  the  Campus  Tract  is  the  arterial 
highway  known  as  Nebraska  Avenue,  on  the  east  side  of 
which  is  located  unimproved  land  zoned  Residential  “A,” 
permitting  the  construction  of  apartment  houses,  and  land 
occupied  by  the  Metropolitan  Memorial  Methodist  Church, 
but  no  private  homes.  Contrary  to  the  impression  con¬ 
veyed  by  appellant’s  brief,  the  Campus  Tract  (which 
alone  is  the  property  rezoned)  is  not  surrounded  on  three 
and  one-half  (3^2)  sides  by  property  occupied  by  private' 
homes,  but  is  bordered  on  the  two  longest  sides  (North 
and  West)  by  two  arterial  highways  (Massachusetts  and 
Nebraska  Avenues). 

Before  The  University  was  even  in  existence,  Bishop 
Hurst  of  the  Methodist  Church  travelled  on  horseback  over 
the  outlying  sections  of  the  District  of  Columbia  and 
selected  a  large  tract  of  land  for  the  purpose  of  establish¬ 
ing  thereon  a  university.  In  1893,  The  University  was  char¬ 
tered  by  Congress  and  the  land  conveyed  to  it  by  Bishop 
Hurst  and  his  wife  in  1895.  At  that  time  the  proposed 
campus  and  the  surrounding  area  were  practically  a  wilder¬ 
ness  consisting  of  open  fields  and  woods.  There  existed 
then  no  Massachusetts  Avenue  or  Nebraska  Avenue  or 
other  streets  in  the  area,  but  merely  farm  land.  The  Uni¬ 
versity  has  grown  and  expanded  and  has  now  reached  an 
important  position  amongst  the  institutions  of  higher  learn¬ 
ing  of  our  Nation.  It  presently  has  an  enrollment  of  ap¬ 
proximately  4200  students  (ZC  Tr  511)  and  a  large  number 
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of  buildings,  most  of  which  are  on  the  Campus  Site. 

Since  its  acquisition,  the  Campus  Tract  has  been  con¬ 
tinuously  and  uninterruptedly  used  by  The  University  in 
the  conduct  of  its  university.  From  the  commencement 
of  zoning  in  the  District  of  Columbia  in  1920  until  the  Zon¬ 
ing  Commission’s  Order  of  January  28,  1953,  said  Campus 
Tract  has  continued  to  be  zoned  Residential  “A,”  which 
classification  at  all  times  has  permitted  the  erection  of  a 
school  of  nursing  and  a  hospital  as  a  matter  of  right.  Not 
until  the  year  1925  (JA  133),  did  the  W.  C.  &  A.  N.  Miller 
Development  Company  begin  the  construction  of  private 
residences  to  the  south  and  west  of  the  Campus  Tract,  which 
area  came  to  be  known  as  the  Spring  Valley-  Wesley  Heights 
area.  Every  purchaser  or  occupant  of  the  dwellings  therein 
who  petitioned  for  an  upgrade  in  zoning  of  the  Campus 
Tract  of  The  University  bought  or  occupied  his  property 
with  actual  or  constructive  notice  that  said  Campus  Tract 
was  zoned  Residential  “A.” 

In  1920,  the  entire  area,  including  both  Spring  Valley 
and  the  Campus  Tract,  were  zoned  Residential  ‘‘A”  (JA 
443).  Around  1924  and  1925  when  a  new  and  more  re¬ 
strictive  classification  was  inaugurated,  namely,  Residential 
“A”  Restricted,  large  segments  of  the  northwest  section 
of  the  City  of  Washington  were  zoned  Residential  “A” 
Restricted,  but  the  Campus  Tract  was  left  in  the  Residential 
“A”  classification,  thereby  confirming  such  classification 
for  The  University  property.  In  the  year  1924,  the  area 
immediately  northwest  of  Ward  Circle,  and  also  Wesley 
Heights,  was  rezoned  to  Residential  “  A”  Restricted  (JA 
443).  About  in  the  year  1926,  as  Appellants  admit  (Ap¬ 
pellants’  Brief  6)  other  areas  were  similarly  rezoned  from 
Residential  “A”  to  Residential  “A”  Restricted;  but  there 
was  no  change  in  the  zoning  of  the  Campus  Tract.  In  1936 
the  zoning  staff  gave  considerable  thought  to  the  desir- 
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ability  of  including  the  property  of  The  University  with¬ 
in  the  “A”  Restricted  classification  but  concluded  that  “the 
probable  extension  of  The  University  as  an  institution  of 
higher  learning  to  the  remainder  of  the  campus  area  would 
provide  an  adequate  barrier  between  the  single  family  home 
area  to  the  south  and  west  and  the  apartment  classifica¬ 
tion  then  and  now  existing  east  of  Nebraska  Avenue  and 
that  therefore  no  change  of  the  zoning  of  The  University 
property  would  be  necessary.”  (JA  52.)  It  was  not 
until  after  the  Spring  Valley-Wesley  Heights  Citizens 
Association  filed  its  petition  with  the  Zoning  Commission 
on  November  24,  1952  (hereinafter  referred  to  as  the  Peti¬ 
tion),  opposing  the  location  of  Sibley  Memorial  Hospi¬ 
tal  on  the  Campus  Tract,  that  the  Zoning  Advisory  Coun¬ 
cil  and  the  Zoning  Commission  decided  to  question  the 
Residental  “A”  classification  for  the  Campus  Tract,  which 
classification  had  then  been  established  and  confirmed 
from  time  to  time  over  a  period  of  more  than  32  years. 
(JA  457.)  Said  Petition,  which  initiated  this  rezoning  pro¬ 
ceeding,  dealt  solely  with  the  question  of  the  proposed 
location  of  Sibley  Memorial  Hospital  on  the  Campus  Tract, 
and  requested  an  amendment  of  the  zoning  maps  to  up¬ 
grade  the  Campus  Tract  from  Residential  “A”  area  to 
Residential  “A”  Restricted,  in  order  to  exclude  a  hospital. 
(Appellees  App.  3.) 

There  was  no  testimony  before  the  Zoning  Commission 
or  the  District  Court  that  The  University  ever  intended  to 
conduct  on  the  Campus  Tract  anything  except  a  University 
for  the  promotion  of  education  in  accordance  with  the  terms 
of  its  charter.  Specifically  there  was  absolutely  no  evi¬ 
dence  that  The  University  or  Sibley  plans  at  any  time  to 
erect  an  apartment  house  on  the  Campus  Tract. 

In  March,  1952,  in  reliance  on  the  Residential  “A”  zon¬ 
ing  then  existing,  The  University  and  Sibley  commenced 
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negotiations  which  resulted  in  the  donation  and  convey¬ 
ance  by  The  University  to  Sibley  of  the  Sibley  Tract,  to 
be  used  for  the  erection  of  a  new  school  of  nursing  and 
a  hospital  in  conjunction  therewith,  to  replace  the  old  Sibley 
now  located  in  a  most  undesirable  section  of  the  city. 
(JA  151  et  seq.)  Both  appellees  caused  an  examination 
to  be  made  of  the  zoning  statutes,  maps  and  applicable 
regulations  in  the  District  of  Columbia  and  conferred  with 
zoning  officials  of  the  District  of  Columbia  for  the  purpose 
of  making  certain  that  the  proposed  new  buildings  for  the 
school  of  nursing  and  hospital  could  lawfully  be  constructed 
on  the  Campus  Tract.  (JA  295.)  Appellees  were  advised 
by  said  zoning  officials  that  the  existing  zoning  permitted 
the  desired  construction.  An  architect  was  selected  and 
employed  by  Sibley  to  design  plans  and  make  surveys  and 
furnish  other  engineering  and  architectural  services.  He 
made  such  surveys  and  prepared  the  desired  plans.  Said 
services  have  now  resulted  in  a  cost  to  Sibley  of  approxi¬ 
mately  $25,000.00  (JA  192).  Sibley  agreed  with  The  Uni¬ 
versity  to  construct  upon  the  Campus  Tract  a  modem  hos¬ 
pital  of  approximately  350  beds  and  a  dormitory  and  school 
for  nurses  at  an  aggregate  estimated  cost  in  excess  of  $8,- 
000,000.00  (JA  312.) 

Commencing  in  the  year  1946  and  extending  through  the 
year  1952,  Congress  found  that  hospital  facilities  in  the 
District  of  Columbia  were  inadequate  and  passed  a  series 
of  Acts  wherein  it  provided  for  the  establishment  of  a  sys¬ 
tem  of  private  non-profit  hospitals  through  construction,  re¬ 
location,  expansion  and  relief  of  existing  facilities  of  hospi¬ 
tals  already  serving  the  District  of  Columbia.  The  construc¬ 
tion  of  the  new  Sibley  was  one  of  the  hospitals  contemplated 
under  these  Congressional  Acts  and  was  specifically  men¬ 
tioned  by  name  in  the  committee  hearing  which  resulted  in 
the  appropriation  under  Public  Law  547 — 82nd  Congress,  2d 
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Session,  approved  July  15,  1952,  which  appropriated  $11,- 
400,000.00  for  grants  to  non-profit  hospitals  in  the  District 
of  Columbia  within  the  public  program,  aforesaid.  (Ap¬ 
pellee’s  App.  8  et  seq.).  Under  said  statute,  Sibley  was 
qualified  for  a  grant  of  funds  from  the  United  States  Gov¬ 
ernment  in  the  approximate  amount  of  $4,000,000.00,  and 
proposed  to  match  said  sum  by  an  additional  $4,000,000.00 
of  its  own  funds,  aggregating  $8,000,000.00  for  construc¬ 
tion  of  the  new  Sibley  for  the  use  and  benefit  of  the  public. 
It  was  in  furtherance  of  this  program  that  Sibley  acquired 
from  The  University  title  to  the  Sibley  Tract. 

The  proposed  new  Sibley  will  be  modem  in  every  respect 
and  not  objectionable.  ( JA  214,  215,  194-196,  423,  430, 163- 
169,  171-173,  189,  191,  Tr  495).  There  is  no  smoke.  There 
are  modem  methods  of  garbage  disposal,  incineration  and 
sanitation.  There  are  quiet  zones.  It  is  absolutely  true 
factually  that  Sibley  does  not  now  have  any  ambulance  serv¬ 
ice;  never  has  had  any;  and  does  not  propose  to  have  any 
such  service  at  the  new  location.  (JA  420.)  The  New 
Sibley  will  be  entirely  in  harmony  with  other  buildings 
and  property  in  the  neighborhood.  (PI.  Ex.  12,  13,  14.) 
There  will  be  ample  parking  spaces  for  persons  using  the 
hospital  and  nursing  school  (Plaintiffs’  Exhibit  11).  There 
are  approximately  200  parking  spaces  provided,  with  a  pos¬ 
sibility  of  increasing  the  parking  spaces  to  350  spaces,  which 
is  considerably  more  that  the  minimum  requirements  of  one 
parking  space  for  every  four  beds  as  required  by  Zoning 
Regulation  Sec.  XIV(a)(4)  (a  minimum  number  of  88 
spaces)  (JA  171,  299;  Appellees  App.  17.) 

Judge  Holtzoff  painstakingly  considered  voluminous  evi¬ 
dence,  and  lengthy  testimony.  He  made  complete  findings 
of  the  factual  issues  in  the  case  (JA  35-46)  which  were 
amply  supported  by  the  record.  Among  others,  the  Court 
found  as  facts:  that  the  owners  of  the  residences  in  Spring 
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Valley-Wesley  Heights  had  purchased  their  properties  with 
notice  that  The  University  would  expand  and  additional 
schools  and  departments  would  be  created;  that  Sibley 
which  is  one  of  the  large  hospitals  in  the  District  of  Colum¬ 
bia  is  housed  in  structures  approximately  50  years  old 
located  in  a  congested,  deteriorated  section;  that  Sibley 
badly  needs  new  buildings  as  well  as  removal  to  a  more 
desirable  neighborhood  from  the  standpoint  of  its  patients 
and  the  interests  of  the  young  women  studying  to  be  nurses; 
that  its  enrollment  of  student  nurses  in  the  nursing  school 
has  been  falling  off  due  to  the  undesirable  location  of  the 
school ;  that  The  University  wishes  to  establish  a  school  of 
nursing  on  a  collegiate  level ;  that  the  objections  advanced 
before  the  Zoning  Commission  by  the  area  residents,  against 
the  construction  of  the  new  hospital  on  close  scrutiny 
were  discovered  by  the  Court  to  be  unsound  and  ill-founded ; 
that  the  testimony  before  the  Zoning  Commission  of  indi¬ 
vidual  home  owners  consisted  largely  of  emotional  out¬ 
bursts;  that  no  findings  were  made  by  the  Zoning  Com¬ 
mission;  that  no  statement  of  reasons  was  issued  by  the 
Zoning  Commission;  that  schools  of  nursing  and  medical 
schools  are  natural  constituent  departments  of  any  univer¬ 
sity;  that  the  modem  educational  trend  is  for  schools  of 
nursing  and  medical  schools  to  be  operated  in  conjunc¬ 
tion  with  hospitals ;  that  often  schools  of  nursing  and  medi¬ 
cal  schools  with  cooperating  hospitals  are  located  on  uni¬ 
versity  campuses  as  is  the  case,  for  example,  with  George¬ 
town  University;  that  the  construction  and  operation  of 
a  school  of  nursing  or  a  medical  school,  together  with  the 
cooperating  hospital,  is  a  proper  and  natural  use  of  a  uni¬ 
versity  campus ;  that  to  move  Sibley  to  the  proposed  loca¬ 
tion  would  advance  the  welfare  of  its  patients;  that  based 
on  ample  evidence  (JA  335-361;  PL  Ex.  29,  JA  560)  there 
would  be  no  insoluble  traffic  problems;  that  the  evidence 
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taken  as  to  real  estate  values  based  on  actual  facts  showed 
by  nncontradicted  testimony  that  the  erection  of  George¬ 
town  Hospital  and  Suburban  Hospital  had  not  decreased 
the  values  of  their  nearby  residential  properties;  that  no 
other  factual  evidence  was  introduced  respecting  the  effect 
on  property  values  of  the  construction  of  any  other  hospital 
than  those  named,  either  in  the  District  of  Columbia  or 
elsewhere. 

The  Petition  contained  much  misinformation,  especially 
as  to  entrance  (Appellees  App.  6). 

The  Zoning  Advisory  Council,  without  taking  any  testi¬ 
mony  and  without  even  holding  a  meeting  as  a  Council, 
filed  a  report  with  the  Zoning  Commission  recommending 
that  the  zoning  classification  of  the  Campus  Tract  be  up¬ 
graded  and  rezoned. 

Thereafter  the  Zoning  Commission  held  a  hearing  on  two 
and  one-half  days  and  on  January  28,  1953,  by  the  split 
vote  of  three  to  two,  approved  said  Petition  and  ordered 
that  the  Campus  Tract  be  rezoned  from  Residential  A  area 
to  Residential  A  Restricted.  Whereupon  appellees  filed 
suit  for  an  injunction  and  declaratory  judgment  in  the  Dis¬ 
trict  Court. 

The  hearing  in  the  District  Court  was  most  thorough, 
extensive  and  exhaustive.  Twenty-seven  witnesses  testified, 
including  many  experts,  in  a  trial  lasting  over  a  three 
weeks’  period.  Besides  the  testimony  in  Court,  the  Judge, 
by  stipulation,  read  and  considered  the  testimony  of  30  wit¬ 
nesses  (some  of  whom  later  testified  in  Court)  and  many 
exhibits  before  the  Zoning  Commission.  He  also  examined 
a  vast  number  of  documents,  maps  and  other  similar  evi¬ 
dence.  On  June  29, 1953,  Judge  Holtzoff  filed  his  excellent 
and  most  lucid  opinion.  On  June  30, 1953,  judgment  setting 
aside  the  Order  of  the  Zoning  Commission  as  null  and  void 
and  ordering  restoration  of  the  Campus  Tract  to  the  zon- 


o 


10 


ing  classification  of  Residential  40  “A”  Area  (JA  46-48) 
was  entered. 
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17,  1946,  pages  3,  7  and  8. 
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8.  Hearings  House  Committee  on  Appropriations,  82d 

Congress,  2d  Session,  on  Supplemental  Appropria¬ 
tion  for  1953  (H.R.  8370)  Part  1,  Pages  185,  186, 
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24. 

10.  Public  Law  547,  82d  Congress,  Chapter  758,  2d  Session, 

approved  July  15,  1952. 

(Nos.  4-10  indude  the  Federal  Hospital  Program.) 

11.  Rule  52(a)  F.R.C.P. 

12.  Regulations  involved. 

a.  Zoning  Regulations  of  the  District  of  Columbia 
(1951  ed.) 

1.  Sec.  XIV(a) (4),  p.  23. 

2.  Sec.  XV(b),  p.  26-27. 

3.  Sec.  XXm,  Part  2,  Sec.  2,  p.  39. 
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SUMMARY  OF  ARGUMENT 

From  the  advent  of  zoning  in  the  District  of  Columbia  in 
1920  until  the  Zoning  Order  of  January  28, 1953,  the  estab¬ 
lished  zoning  classification  for  the  Campus  Tract  (reaf¬ 
firmed  from  time  to  time)  was  Residential  A,  which  per¬ 
mitted  as  a  matter  of  right  the  construction  of  a  hospital 
and  school  of  nursing.  Such  a  long  continued  zoning  policy 
should  not  be  readily  overturned. 

The  Zoning  Advisory  Council,  without  holding  even  one 
meeting  or  conferring  with  Sibley  or  The  University,  wrote 
an  ill-founded  opinion  to  the  Zoning  Commission  recom¬ 
mending  the  proposed  upgrade  in  zoning.  The  Zoning 
Commission,  after  a  noisy  and  unruly  hearing,  brought  on 
by  the  residents  of  Spring  Valley-Wesley  Heights,  by  a 
split  vote  of  3  to  2  members,  voted  to  “approve”  the  Peti¬ 
tion  and  upgraded  the  Campus  Tract  to  Residential  A  Re¬ 
stricted,  the  effect  of  which  was  to  preclude  the  erection 
of  the  proposed  school  of  nursing  and  hospital. 

The  Trial  Court  after  a  lengthy  hearing,  entered  exten¬ 
sive  findings  of  fact  and  conclusions  of  law,  which  should 
not  be  disturbed  on  appeal  unless  clearly  erroneous.  Since 
there  was  ample  evidence  to  support  such  findings  of  fact 
made  by  the  Trial  Court,  they  must  be  accepted  by  this 
Court. 

The  Order  of  the  Zoning  Commission  bore  no  reasonable 
relation  to  the  public  health,  safety,  morals  and  general 
welfare.  It  bore  a  negative  relationship  to  public  health, 
safety,  morals  and  general  welfare.  It  is  an  improper  at¬ 
tempted  exercise  of  the  police  power.  It  is  unconstitutional 
as  a  caking  of  property  under  the  Fifth  Amendment  to  the 
Constitution.  It  is  arbitrary  and  unreasonable.  It  is 
against  the  public  welfare  and  public  health  and  should 
clearly  and  certainly  have  been  set  aside.  The  District 
Court  very  properly  vacated  such  Order. 
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The  purported  upgrade  in  zoning  represents  discrimina¬ 
tory  “spot”  zoning  and  is  not  comprehensive. 

The  public  interest  strongly  favors  the  construction  of  a 
new  Sibley  on  the  Sibley  Tract  at  The  University  and  vastly 
outweighs  the  objections  advanced  by  the  neighboring  prop¬ 
erty  owners. 

The  upgrade  Order  of  the  Zoning  Commission  will  cause 
a  reduction  of  value  of  the  property  of  The  University  of 
approximately  $1,220,000.00;  will  reduce  its  credit  standing 
and  greatly  impair  its  ability  to  borrow  money. 

Sibley,  relying  on  the  Residential  A  zoning,  which  had 
long  existed,  has  expended  or  incurred  obligations  of  ap¬ 
proximately  $25,000.00  for  plans,  site  surveys  and  architec¬ 
tural  services  in  connection  with  the  proposed  relocation. 
If  the  Zoning  Order  had  been  permitted  to  stand,  this  would 
have  been  a  complete  loss  to  Sibley. 

The  establishment  of  Sibley  on  the  Campus  Tract  is  a 
natural  and  logical  expansion  of  The  University  and  Sibley. 
The  modern  trend  in  nursing  education,  as  well  as  general 
medical  and  health  education,  is  to  establish  schools  of 
nursing  and  hospitals  on  or  adjacent  to  the  Campuses  of 
Universities,  where  student  nurses  may  receive  their  theo¬ 
retical  training  on  a  collegiate  level  and  their  practical 
training  in  the  “work  shop”  of  a  hospital.  There  is  a  great 
shortage  of  nurses  in  the  District  of  Columbia.  The  new 
Sibley  Nursing  School  will  help  to  reduce  this  shortage. 

Congress  has  found  that  hospital  facilities  in  the  District 
are  inadequate  and  has  appropriated  $11,400,000  for  the 
construction  and  relocation  of  certain  existing  private  hos¬ 
pitals  in  the  District  of  Columbia,  expressly  including  Sib¬ 
ley  by  name.  The  prevention  of  the  erection  of  Sibley  Hos¬ 
pital  on  the  Campus  Tract  thwarts  the  will  of  Congress. 

All  of  the  protesting  residents  of  the  Spring  Valley- 
Wesley  Heights  area  purchased  their  property  with  knowl- 
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edge,  actual  or  constructive,  that  the  Campus  Tract  was 
zoned  Residential  A. 

The  District  Court  did  not  exceed  the  proper  scope  of 
judicial  review. 

ARGUMENT 

L  The  Order  of  the  Zoning  Commission  upgrading  the 
Campus  Tract  bore  no  reasonable  relation  to  the  public 
health,  safety,  morals,  and  general  welfare;  is  an  im¬ 
proper  exercise  of  the  police  power;  and  the  District 
Court  correctly  held  that  the  Order  should  be  set  aside. 

The  Supreme  Court  of  the  United  States  has  on  various 
occasions  clearly  enunciated  two  uncontroverted  principles 
of  zoning  law  here  applicable.  The  first  is  that  general 
comprehensive  zoning,  i.e.,  the  division  of  an  entire  city  into 
use  districts,  is  an  approved  exercise  of  the  police  power. 
Euclid  v.  Ambler,  275  U.  S.  375,  71  L.  Ed.  303.  The  second 
principle  and  the  one  most  pertinent  to  this  case  is  that 
every  zoning  regulation  as  it  applies  to  a  specific  parcel  of 
real  property  must  bear  a  positive  and  substantial  relation 
to  the  public  health,  safety,  morals  and  general  welfare  else 
it  is  an  arbitrary  exercise  of  the  police  power  and  will  be 
set  aside  by  the  Court.  Nectow  v.  Cambridge,  277  U.  S.  183 ; 
Wolpe  v.  PoretsTcy,  81  U.  S.  App.  D.  C.  67,  154  F.  2d  330 
(1946). 

In  the  Nectow  case  the  Supreme  Court  laid  down  this  oft- 
quoted  rule  which  is  involved  in  every  case  of  the  applica¬ 
tion  of  a  zoning  ordinance  to  a  specific  piece  of  property, 
namely: 

1  ‘The  governmental  power  to  interfere  by  zoning 
regulations  with  the  general  rights  of  the  land  owner 
by  restricting  the  character  of  his  use,  is  not  unlimited, 
and  other  questions  aside,  such  restriction  cannot  be 
imposed  if  it  does  not  bear  a  substantial  relation  to 
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the  public  health,  safety,  morals,  or  general  welfare 
(Italics  supplied.) 

With  respect  to  comprehensive  planning  the  Supreme 
Court  in  the  Euclid  v.  Ambler  case,  supra,  also  stated: 

“*  '  *  when,  if  ever,  the  provisions  set  forth  in  the 
ordinance  in  tedious  and  minute  detail,  come  to  be  con¬ 
cretely  applied  to  particular  premises,  including  those 
of  the  appellee,  or  to  particular  conditions,  or  to  be 
considered  in  connection  with  specific  complaints,  some 
of  them,  or  even  many  of  them,  may  be  found  to  be 
clearly  arbitrary  and  unreasonable.” 

In  applying  the  principles  of  the  Nectow  case  in  this 
jurisdiction,  Judge  Groner,  speaking  for  this  Court,  stated: 

“In  the  Nectow  case,  the  Supreme  Court  held  that 
while  a  Court  is  not  warranted  in  substituting  its  own 
judgment  for  that  of  the  zoning  authorities  charged 
with  the  duty  of  determining  the  question,  neverthe¬ 
less  ‘the  governmental  power  to  interfere  by  zoning 
regulations  with  the  general  rights  of  the  land  owner  by 
restricting  the  character  of  his  use,  is  not  unlimited, 
and,  other  questions  aside,  such  restriction  cannot  be 
imposed  if  it  does  not  bear  a  substantial  relation  to  the 
public  health,  safety,  morals,  or  general  welfare,’  and 
that  in  the  final  result  the  determination  of  this  ques¬ 
tion  is  a  duty  which  the  Court  must  discharge.”  Bugher 
v.  Gottwals,  60  App.  D.C.  340,  54  F.  2d  451  (1931). 

The  diligence  of  Counsel  on  both  sides  (in  Appeal  No. 
11,942  and  in  Appeal  No.  11,943)  has  unearthed  only  one 
decision  in  this  jurisdiction  dealing  with  the  situation  where 
upon  petition  of  neighboring  property  owners  the  land  of 
another  has  been  upgraded  and  rezoned  by  Order  of  the 
Zoning  Commission  from  Residential  A  to  Residential  A 
Restricted.  That  decision  is  Wolpe  v.  Boretsky,  supra, 
where  this  Court  held  that  the  District  Court  was  clearly 
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right  in  setting  aside  an  order  of  the  Zoning  Commission. 
These  appellees  contend  that  the  principles  of  law  laid 
down  and  applied  in  that  case  are  controlling  in  this  case. 
Becanse  of  the  great  significance  of  the  Poretsky  decision 
to  this  case,  we  shall  at  this  point  discnss  that  decision  in 
some  detail. 

For  many  years  the  property  of  Poretsky  had  been 
zoned  in  such  manner  as  to  admit  of  the  erection  of  apart¬ 
ment  honses.  Similarly,  in  the  instant  case,  from  the  ad¬ 
vent  of  zoning  in  1920  to  the  date  of  the  issnance  of  the 
zoning  order  complained  of  on  Jannary  28,  1953,  the  Cam- 
pns  Tract  had  at  all  times  been  zoned  in  such  manner  as  to 
permit  the  erection  of  a  hospital.  In  the  Poretsky  case,  the 
residential  neighbors  in  the  section  known  as  Crestwood 
petitioned  the  Zoning  Commission  to  upgrade  Poretsky ’s 
land  so  as  to  prevent  him  from  erecting  an  apartment  house. 
In  the  case  at  bar  the  residential  neighbors  of  Spring  Val¬ 
ley- Wesley  Heights  petitioned  the  Zoning  Commission  to 
upgrade  The  University’s  land  so  as  to  prevent  the  con¬ 
struction  of  a  hospital  on  the  Campus  Tract  even  though  a 
hospital  is  obviously  more  in  the  general  welfare  than  con¬ 
struction  of  an  apartment  house.  In  both  the  Poretsky  case 
and  this  case  the  Zoning  Commission  responded  to  the  pres¬ 
sure  of  the  neighbors  and  rezoned  the  property.  Judge 
Jennings  Bailey  of  the  District  Court  in  the  Poretsky  case 
took  testimony  in  a  trial  on  the  merits  and  viewed  the  prop¬ 
erty.  Judge  Holtzoff  of  the  District  Court  in  this  case  took 
testimony  on  the  merits  in  a  trial  lasting  over  a  three  weeks’ 
period  and  viewed  the  property.  In  both  instances  these 
Judges  held  Orders  of  the  Zoning  Commission  to  be  void 
and  set  them  aside. 

Judge  Bailey  in  his  opinion  (Appellees’  App.  1)  gave 
great  weight  to  these  facts :  That  Poretsky  bought  his  prop¬ 
erty  when  the  zoning  regulations  permitted  the  erection  of 
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an  apartment  building  there;  that  Poretsky  at  consider¬ 
able  expense  caused  plans  to  be  drawn  for  a  large  apart¬ 
ment  building;  that  Poretsky  took  up  with  proper  author¬ 
ities  of  the  District  of  Columbia  the  necessary  prelimi¬ 
naries;  that  the  erection  of  the  proposed  building  would 
not  interfere  with  the  air  or  light  of  the  buildings  of  those 
neighbors  seeking  the  change  in  zoning;  that  this  property 
alone  had  been  picked  out  for  rezoning;  and  “the  fact  that 
the  erection  of  an  apartment  building  upon  the  property 
would  not  impair  the  health,  safety,  morals,  convenience, 
order,  prosperity  or  general  welfare  of  the  District  of  Co¬ 
lumbia,  show  that  the  action  of  the  Zoning  Commission  was 
unreasonable,  arbitrary  and  capricious.  The  rezoning  of 
the  property  in  question  was  void  and  should  be  vacated 
and  set  aside.” 

In  the  instant  case,  paralleling  facts,  succinctly  stated, 
are :  The  University  bought  its  property  long  before 
there  was  any  Zoning  Act;  Sibley,  relying  on  the  existing 
zoning  (Residential  A)  which  permitted  construction  of  a 
hospital  and  nursing  school  as  a  matter  of  right,  at  a  cost 
of  approximately  $25,000.00  caused  suitable  plans  to  be 
drawn;  Sibley  took  up  the  necessary  preliminaries  with 
proper  authorities  of  the  District  of  Columbia ;  erection  of 
the  proposed  building  will  not  interfere  with  the  air  or 
light  of  neighbors  who  reside  some  distance  away;  neigh¬ 
boring  property  owners  all  purchased  their  properties  after 
the  year  1925  with  notice,  actual  or  constructive,  that  the 
Campus  Tract  was  zoned  Residential  A,  which  permitted 
the  construction  of  a  hospital;  the  property  of  The  Uni¬ 
versity  and  Sibley  alone  was  picked  out  for  rezoning;  the 
erection  on  the  Sibley  Tract  of  a  hospital  and  school  of 
nursing  will  not  impair  (but  will  actually  improve)  the 
health,  safety,  morals  and  general  welfare  of  the  District  of 
Columbia,  showing  that  action  of  the  Zoning  Commission 
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was  unreasonable,  arbitrary,  capricions  and  void,  and 
should  be  vacated  and  set  aside. 

In  the  appeal  on  the  merits  in  the  Poretsky  case,  this 
Court  declared  that  the  District  Court  was  right  in  setting 
aside  the  Order  of  the  Zoning  Commission,  stating: 

“Enforcement  of  the  Commission’s  order  would 
greatly  impair  the  value  of  the  lot  on  which  appellees 
have  paid  taxes  for  years  and  would  not,  as  far  as  ap¬ 
pears,  increase  the  value  of  appellants’  property.  We 
find  nothing,  either  in  the  record  or  on  a  view  of  the 
premises,  which  tends  to  support  the  order.  Even 
apart  from  the  housing  shortage ,  it  would  have  home 
no  positive  relation  to  the  public  welfare  and  would 
have  been  arbitrary  and  unreasonable .  In  view  of  the 
acute  housing  shortage  it  bore  a  negative  relation  to 
the  public  welfare.”  (Italics  supplied.) 

If  the  prevention  of  the  erection  of  an  apartment  house 
in  1946  bore  a  negative  relation  to  the  public  welfare,  then, 
a  fortiori,  prevention  of  the  erection  of  a  hospital  to  relieve 
the  sick  and  distressed  and  a  school  to  educate  nurses  for 
this  community  in  the  midst  of  a  critical  shortage  of  nurses 
and  in  opposition  to  the  intent  of  Congress,  bears  a  nega¬ 
tive  relation  to  public  health  and  welfare. 

The  Order  in  this  case  certainly  bears  no  positive  rela¬ 
tion  to  public  health  and  welfare  as  it  bars  the  construction 
of  a  fine  modern  hospital,  which  Congress  intended  to  help 
build,  in  a  healthful  location  where  there  is  a  maximum 
benefit  to  patients  of  ample  light,  air  and  pleasant  sur¬ 
roundings.  The  action  of  the  Zoning  Commission  is  ac¬ 
tually  detrimental  to  the  public  health  and  welfare. 

Public  safety  is  obviously  not  benefitted  by  an  Order 
which  precludes  the  erection  of  a  hospital  for  the  care  of 
injured  persons. 

Public  morals  are  not  improved  by  halting  the  erection 
of  an  institution  to  be  operated  under  religious  auspices 
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an  apartment  building  there;  that  Poretsky  at  consider¬ 
able  expense  caused  plans  to  be  drawn  for  a  large  apart¬ 
ment  building;  that  Poretsky  took  up  with  proper  author¬ 
ities  of  the  District  of  Columbia  the  necessary  prelimi¬ 
naries;  that  the  erection  of  the  proposed  building  would 
not  interfere  with  the  air  or  light  of  the  buildings  of  those 
neighbors  seeking  the  change  in  zoning;  that  this  property 
alone  had  been  picked  out  for  rezoning;  and  “the  fact  that 
the  erection  of  an  apartment  building  upon  the  property 
would  not  impair  the  health,  safety,  morals,  convenience, 
order,  prosperity  or  general  welfare  of  the  District  of  Co¬ 
lumbia,  show  that  the  action  of  the  Zoning  Commission  was 
unreasonable,  arbitrary  and  capricious.  The  rezoning  of 
the  property  in  question  was  void  and  should  be  vacated 
and  set  aside.” 

In  the  instant  case,  paralleling  facts,  succinctly  stated, 
are:  The  University  bought  its  property  long  before 
there  was  any  Zoning  Act;  Sibley,  relying  on  the  existing 
zoning  (Residential  A)  which  permitted  construction  of  a 
hospital  and  nursing  school  as  a  matter  of  right,  at  a  cost 
of  approximately  $25,000.00  caused  suitable  plans  to  be 
drawn;  Sibley  took  up  the  necessary  preliminaries  with 
proper  authorities  of  the  District  of  Columbia ;  erection  of 
the  proposed  building  will  not  interfere  with  the  air  or 
light  of  neighbors  who  reside  some  distance  away;  neigh¬ 
boring  property  owners  all  purchased  their  properties  after 
the  year  1925  with  notice,  actual  or  constructive,  that  the 
Campus  Tract  was  zoned  Residential  A,  which  permitted 
the  construction  of  a  hospital;  the  property  of  The  Uni¬ 
versity  and  Sibley  alone  was  picked  out  for  rezoning;  the 
erection  on  the  Sibley  Tract  of  a  hospital  and  school  of 
nursing  will  not  impair  (but  will  actually  improve)  the 
health,  safety,  morals  and  general  welfare  of  the  District  of 
Columbia,  showing  that  action  of  the  Zoning  Commission 
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was  unreasonable,  arbitrary,  capricious  and  void,  and 
should  be  vacated  and  set  aside. 

In  the  appeal  on  the  merits  in  the  Poretsky  case,  this 
Court  declared  that  the  District  Court  was  right  in  setting 
aside  the  Order  of  the  Zoning  Commission,  stating: 

“Enforcement  of  the  Commission’s  order  would 
greatly  impair  the  value  of  the  lot  on  which  appellees 
have  paid  taxes  for  years  and  would  not,  as  far  as  ap¬ 
pears,  increase  the  value  of  appellants’  property.  We 
find  nothing,  either  in  the  record  or  on  a  view  of  the 
premises,  which  tends  to  support  the  order.  Even 
apart  from  the  housing  shortage,  it  would  have  borne 
no  positive  relation  to  the  public  welfare  and  would 
have  been  arbitrary  and  unreasonable.  In  view  of  the 
acute  housing  shortage  it  bore  a  negative  relation  to 
the  public  welfare.”  (Italics  supplied.) 

If  the  prevention  of  the  erection  of  an  apartment  house 
in  1946  bore  a  negative  relation  to  the  public  welfare,  then, 
a  fortiori,  prevention  of  the  erection  of  a  hospital  to  relieve 
the  sick  and  distressed  and  a  school  to  educate  nurses  for 
this  community  in  the  midst  of  a  critical  shortage  of  nurses 
and  in  opposition  to  the  intent  of  Congress,  bears  a  nega¬ 
tive  relation  to  public  health  and  welfare. 

The  Order  in  this  case  certainly  bears  no  positive  rela¬ 
tion  to  public  health  and  welfare  as  it  bars  the  construction 
of  a  fine  modem  hospital,  which  Congress  intended  to  help 
build,  in  a  healthful  location  where  there  is  a  maximum 
benefit  to  patients  of  ample  light,  air  and  pleasant  sur¬ 
roundings.  The  action  of  the  Zoning  Commission  is  ac¬ 
tually  detrimental  to  the  public  health  and  welfare. 

Public  safety  is  obviously  not  benefitted  by  an  Order 
which  precludes  the  erection  of  a  hospital  for  the  care  of 
injured  persons. 

Public  morals  are  not  improved  by  halting  the  erection 
of  an  institution  to  be  operated  under  religious  auspices 
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and  control  for  the  succor  of  the  ill  and  the  relief  of  the 
distressed  and  the  dying.  It  cannot  be  denied  that  the  in¬ 
struction  and  training  of  young  women  to  become  profes¬ 
sional  nurses  in  a  moral  and  religious  atmosphere  is  for  the 
uplift  of  the  public  morals  of  the  community. 

Since  the  Order  of  the  Zoning  Commission  rezoning  this 
land  bore  a  negative — not  a  positive — relationship  to  pub¬ 
lic  health,  safety,  morals  and  general  welfare,  said  Order 
was  an  improperly  attempted  exercise  of  the  police  power 
and  was  correctly  declared  void  by  the  District  Court  and 
therefore  vacated. 

The  doctrine  established  in  the  Poretsky  case,  that  the 
Court  should  give  close  scrutiny  to  attempts  to  upgrade 
parcels  of  real  estate  which  have  long  borne  a  less  restric¬ 
tive  classification,  finds  ample  precedent  and  support  in 
the  decisions  of  Courts  of  other  jurisdictions. 

The  Courts  of  our  neighboring  State  of  Maryland  have 
thoroughly  considered  this  problem.  In  the  case  of  North¬ 
west  Merchants  Terminal  v.  O’Rourke,  191  Md.  171,  60  A 
2  743  (1948)  neighboring  residential  property  owners 
succeeded  in  obtaining  an  amendment  to  the  zoning  regula¬ 
tions  rezoning  and  upgrading  land  of  Northwest  Merchants 
Terminal  Company  along  a  railroad  from  “second  commer¬ 
cial’  *  which  permitted  warehouse  construction  to  “residen¬ 
tial”  which  did  not  permit  such  construction.  The  Appel¬ 
late  Court  reversed  a  decree  enjoining  the  Northwest  Mer¬ 
chants  Terminal  Company  from  erecting  three  warehouses, 
declaring : 

“It  is  common  knowledge  that,  long  before  zoning 
and  ever  since,  residential  neighborhoods  have  bor¬ 
dered  on  commercial  or  industrial  neighborhoods. 
Sometimes  the  borders  of  restricted  neighborhoods  are 
protected  from  undesirable  adjoining  neighborhoods 
by  landscaping  or  architectural  plans.  If  a  residential 
neighborhood  desires  protection  by  a  border  of  unused 
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property,  necessarily  it  must  provide  its  own  property, 
not  appropriate  its  neighbors’,  for  this  purpose.  ‘In 
order  to  impose  restrictions  some  valid  exercise  of  the 
police  power  must  be  proven.  But  such  power  is  in¬ 
voked  for  the  protection  of  the  property  restricted  and 
not  to  give  protection  to  surrounding  property.  ’  Chayt 
v.  Maryland  Jockey  Club ,  179  Md.  390,  395,  18  A.  2d 
856,  858.  Property  owners  in  a  Residential  district 
cannot  create  a  ‘no  man’s  land’  at  the  border  of  their 
own  district  by  forbidding  one  property  owner  in  an 
adjoining  district  from  making  any  use  at  all  of  his 
property,  or  any  use  for  which  it  is  ‘peculiarly  suit¬ 
able’ — especially  when  the  adjoining  district  has  been 
zoned  for  suitable  uses  for  fifteen  years.”  (p.  751.) 


But  the  neighboring  property  owners  then  asserted  in  the 
Northwest  Merchants  Terminal  case  (as  the  appellants  in 
both  appeals  Nos.  11,942  and  11,943  have  here  asserted)  that 
the  presumption  of  reasonableness  of  a  zoning  regulation 
should  prevail  if  the  question  is  ‘fairly  debatable.’  The 
Court  refuted  this  contention  by  stating : 

“The  presumption  of  reasonableness  must  be  ap¬ 
plied  to  the  facts  of  the  particular  case.  No  doubt  it 
applies  to  rezoning,  as  well  as  to  original  zoning  #  * 

but  not  with  the  same  weight.  Indeed  it  creates  a 
counter-presumption  that  zones  are  ‘well  planned  and 
arranged ’  and  are  to  be  ‘ more  or  less  permanent /  sub¬ 
ject  to  change  only  to  meet  genuine  change  in  conditions 
(citing  cases).  It  is  unnecessary  to  elaborate  the  dif¬ 
ference  between  zoning  and  rezoning (Italics  sup¬ 
plied.)  (p.  752.) 


More  recently,  in  the  year  1951,  the  Maryland  Court  of 
Appeals  referred  to  these  principles  with  approval,  stat¬ 
ing: 

“In  the  Northwest  Merchants  Terminal  case,  we  also 
discussed  the  presumption  of  reasonableness  attached 
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to  a  zoning  ordinance,  and  we  said  that  while  this  might 
also  apply  to  rezoning,  it  did  not  apply  with  the  same 
weight.  The  presumption  as  to  the  original  ordinance 
would  he  that  the  zones  were  well  planned  and  arranged 
and  were  to  he  more  or  less  permanent ,  subject  to 
change  only  to  meet  genuine  changes  in  conditions.” 
Kracke  v.  Weinberg,  79  Md.  2d  3S7,  79  A.  2d  387. 
(Italics  supplied.)  (p.  391.) 

In  the  case  of  Strain  v.  Mims,  123  Conn.  275,  193  A.  754 
et  seq.,  the  land  of  plaintiffs  had  been  zoned  for  many  years 
to  permit  commercial  uses.  When  plaintiffs  applied  for  a 
permit  to  operate  a  gas  station,  which  was  permitted  by  the 
then  existing  zoning,  neighboring  property  owners  applied 
to  the  Zoning  Commission  to  rezone  the  property  into  a 
residential  zone,  thus  preventing  the  establishment  thereon 
of  a  gas  station.  The  Commission  voted  to  upgrade  and 
rezone  the  property  from  commercial  to  residential  prop¬ 
erty.  The  Appellate  Court  decided  that  the  Order  of  the 
Zoning  Commission  was  unreasonable  and  void,  stating : 

“Most  zoning  ordinances  throw  particular  safe¬ 
guards  about  the  making  of  changes  after  an  ordinance 
of  general  application  to  a  community  has  been 
adopted,  which  are  intended  to  assure  that  the  matter 
has  been  fully  and  fairly  considered  and  is  truly  dic¬ 
tated  by  the  public  interests.  Statutory  requirements 
fixing  the  manner  in  which  such  changes  shall  be  made 
should,  in  case  of  doubt,  be  construed  with  a  view  to 
accomplish  this  design  and  to  give  just  protection  to 
the  rights  of  individual  property  owners;  and  those 
requirements  should  not  be  readily  relaxed  (citing 
case)  •  •  •”  (p.  757). 

“Upon  an  appeal  from  a  decision  of  the  commission 
to  the  court,  however,  it  is  the  function  of  the  court,  if 
the  issue  is  raised,  itself  to  find  the  relevant  facts,  and 
it  must  determine,  upon  the  basis  of  these  facts, 
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whether  that  action  was  reasonable  and  proper”  (cit¬ 
ing  cases)  (p.759). 

“However,  where  the  value  of  property  of  an  indi¬ 
vidual  is  seriously  affected  by  a  zoning  regulation  espe¬ 
cially  applicable  to  it,  this  fact  imposes  an  obligation 
carefully  to  consider  the  questions  whether  the  regula¬ 
tion  does  in  fact  tend  to  serve  the  public  welfare  and 
the  recognized  purposes  of  zoning”  (citing  cases) 
(p.  759). 

“We  are  not  here  confronted  with  the  validity  of  a 
comprehensive  ordinance  excluding  business  as  a 
whole,  from  a  residential  area,  which  ordinarily  would 
be  sustained  as  within  the  police  power.  Fitzgerald  v. 
Merard  Holding  Co.,  Inc.,  110  Conn.  130,  138,  147  A. 
513.  Practically  the  change  we  are  considering  in¬ 
volves  only  a  single  property.  It  must  also  be  borne  in 
mind  that  the  proposal  before  us  is  to  make  a  change 
in  a  plan  of  zoning  which  went  into  effect  in  1926,  and 
in  apparent  reliance  upon  which  the  plaintiffs  have 
made  very  substantial  improvements  upon  their  prop¬ 
erty.  One  of  the  essential  purposes  of  zoning  regula¬ 
tions  is  to  stabilize  property  uses,  Kane  v.  Board  of 
Appeals  of  Medford,  273  Mass.  97,  104,  173  N.E. 
1;  *  #  •”  (p.  759). 

“The  trial  court  has  found  no  facts  which  in  any  way 
indicate  that  the  public  welfare  or  the  purposes  of  zon¬ 
ing  specified  in  the  statute  will  in  any  way  be  served 
should  the  proposed  change  be  made.  •  *  •  The  fail¬ 
ure  of  the  trial  court  to  make  the  requested  findings 
indicates  that  it  was  not  satisfied  with  the  small  amount 
of  testimony  offered  in  support  of  them,  a  conclusion 
which  we  cannot  say  it  could  not  reasonably  reach.  *  #  * 
The  exercise  of  discretion  by  an  administrative  board 
cannot  be  sustained  in  court  on  the  basis  of  conclusions 
it  reached  unless  those  conclusions  are  based  upon  cir¬ 
cumstances  which  reasonably  justified  them  *  *  *”  (cit¬ 
ing  cases)  (p.  760). 

“The  outstanding  and  controlling  fact  is  that  the 
value  of  the  plaintiffs ’  property  will  be  diminished 
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about  70  per  cent,  without,  so  far  as  appears,  in  any 
way  promoting  the  public  welfare,  and  in  the  absence 
of  any  substantial  change  in  the  neighborhood  since 
the  adoption  of  the  original  regulations.  Such  a  change 
is  not  one  which  the  commission  could  reasonably  vote.,, 
(p.  760.) 

In  Vine  v.  Zabriskie,  122  N.J.L.  4,  6;  3  A.  2d  886,  the 
Court  held  invalid  an  ordinance  prohibiting  use  of  the 
property  for  apartment  houses  which  was  adopted  after  a 
permit  had  been  issued  to  permit  apartment  house  construc¬ 
tion  on  property  previously  zoned  for  such  use,  stating: 

“Clearly  this  was  an  eleventh-hour  attempt  to  pre¬ 
vent  this  relator  from  using  her  property  for  its  high¬ 
est  use  and  for  which  it  had  been  zoned  for  seven  years 
*  *  *.  Such  an  action  was  ill-advised,  capricious  and 
unreasonable.  It  was  doubtless  precipitated  because 
of  public  excitement  and  clamor.  Some  of  this  opposi¬ 
tion  was  likely  based  upon  misinformation  as  to  the 
plan  of  development  contemplated.  However  that  may 
be,  we  are  satisfied  that  the  result  was  an  arbitrary 
interference  with  the  lawful  and  legitimate  use  of 
private  property.  ’  ’  ( p.  887. ) 

Another  leading  case  on  the  subject  of  rezoning  is  that  of 
Western  Theological  Seminary  v.  The  City  of  Evanston, 
325  Ill.  511,  525, 156  N.E.  778,  783,  784.  There  nearby  prop¬ 
erty  owners  succeeded  in  obtaining  a  rezoning  of  a  specific 
parcel  of  property  after  The  Theological  Seminary  had 
leased  the  land  but  before  it  could  erect  its  buildings.  The 
Court  declared : 

“After  the  City  Council  had  had  the  entire  subject 
under  long  and  thorough  consideration  it  adopted  the 
zoning  ordinance  which  regulated  in  great  detail  the 
uses  to  which  the  various  parcels  of  real  estate  in  the 
city  might  be  put  *  *  4.  This  ordinance  was  then  con¬ 
sidered  sufficient  to  protect  the  public  welfare  of  the 
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community,  and  this  was  the  condition  under  which 
the  appellant  acquired  its  right  in  property  within  the 
A  residence  District.  Neither  the  City  Council  nor  the 
legislature  is  authorized,  under  the  powers  of  the  Con¬ 
stitution,  to  take  away  or  limit  the  appellant’s  right  to 
make  any  use  of  the  property  which  was  lawful  at  the 
|  time  it  acquired  it,  except  in  such  ways  as  may  be  neces- 

\  sary  for  the  public  health,  comfort,  safety,  or  welfare.” 

I  ‘  ‘  The  legislative  determination  as  to  what  is  a  proper 

exercise  of  the  police  power  is  not  conclusive.  Whether 
the  means  employed  have  any  real,  substantial  relation 
to  the  public  health,  comfort,  safety,  or  welfare,  or  are 
arbitrary  and  unreasonable,  is  a  question  which  is  sub- 
|  ject  to  review  by  the  courts,  and  in  determining  that 

question  the  courts  will  disregard  mere  forms  and  in¬ 
terfere  for  the  protection  of  rights  injuriously  affected 
by  arbitrary  and  unreasonable  action.”  (Case  cited.) 
(p.  783  et  seq.) 

The  facts  in  the  foregoing  cases  closely  conform  to  the 
«  factual  situation  in  the  case  at  bar.  The  principles  of  law 

laid  down  and  enunciated  in  these  cases  are  not  only  sound 
and  just  but  should  be  determinative  and  controlling  of  the 
instant  case. 

The  appellants  here  and  in  Appeal  No.  11,493,  rely 
to  a  large  extent  on  Lewis  v.  District  of  Columbia,  89 
jj  App.  D.  C.  72;  190  F.  2d  25  (1951).  On  its  facts,  the 

Lewis  case  is  obviously  not  analogous.  There  this  Court 
held  that  the  Zoning  Commission  could  establish  a  boundary 
line  between  use  districts  so  that  one  side  of  the  street  might 
be  zoned  commercial  while  the  other  side  was  zoned  resi- 
dential.  This  is  in  line  with  established  authority.  By  its 
very  nature,  a  zoning  boundary  has  to  be  established  some¬ 
where.  However,  in  the  Lewis  case  the  appellant  sought  to 
downgrade  his  own  property,  for  his  own  financial  benefit, 
1  from  Residential  to  Commercial.  When  the  Zoning  Com¬ 

mission  refused  to  do  this,  he  filed  a  suit  in  the  District 
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Court  for  a  mandatory  injunction  to  compel  the  Commis¬ 
sion  to  downgrade  his  own  property.  The  case  then  came 
up  before  this  Court  on  cross  motions  for  summary  judg¬ 
ment.  This  is  a  vastly  different  situation  from  that  in¬ 
volved  in  the  case  at  bar.  Here,  adjacent  property  owners 
are  seeking  for  their  advantage  to  upgrade  property  belong¬ 
ing  to  their  neighbor  to  the  neighbor’s  disadvantage.  Also, 
in  the  instant  case,  by  agreement  of  all  parties  (as  herein¬ 
after  discussed),  the  District  Court  held  a  trial  on  the  merits 
and  took  extensive  evidence  and  made  clear  findings  of 
fact  and  entered  considered  conclusions  of  law,  so  that  pro- 
cedurally  these  two  cases  come  into  this  Court  on  entirely 
different  bases. 

It  is  respectfully  submitted  that  the  Lewis  case  has  no 
particular  significance  to  the  case  at  bar  which  is  controlled 
by  Wolpe  v.  Poretsky,  supra. 


n.  The  District  Court  made  extensive  findings  of  fact  and 
these  should  not  be  disturbed  on  appeal  unless  upon  an 
examination  of  the  evidence  they  are  clearly  erroneous. 
Due  regard  should  be  given  to  the  opportunity  of  the 
Trial  Court  to  judge  the  credibility  of  the  witnesses  and 
make  findings  of  fact. 

The  Trial  Court  had  before  it  and  considered  the  testi¬ 
mony  of  50  witnesses.  In  addition  the  Trial  Court  con¬ 
sidered  103  exhibits  introduced  into  evidence  in  the  trial 
proceedings.  In  accordance  with  Rule  52a  of  the  Federal 
Rules  of  Civil  Procedure,  the  Court  made  special  findings  of 
fact  and  stated  separately  its  conclusions  of  law  thereon 
and  directed  entry  of  the  appropriate  judgment  through  its 
opinion  filed  in  the  case.  “Findings  of  fact  shall  not  be 
set  aside  unless  clearly  erroneous  and  due  regard  shall 
be  given  to  the  opportunity  of  the  trial  court  to  judge  the 


credibility  of  the  witnesses.”  Rule  52a,  F.R.CJP.  (Ap¬ 
pellees  App.  18.) 

Where  there  is  a  conflict  of  evidence  before  the  Trial 
Court  on  the  question  of  whether  an  Order  of  the  Zoning 
Commission  bears  any  reasonable  relation  to  the  protection 
of  the  public  health,  safety,  morals  and  general  welfare  in 
the  District  of  Columbia,  the  appellate  courts  will  not 
disturb  the  findings  of  fact  of  the  Trial  Court  unless  they 
are  clearly  wrong.  Razen  v.  Hawley,  66  App.  D.  C.  266; 
86  F.  2d  207.  Strain  v.  Mims,  123  Conn.  275,  193  A  754. 

In  Eazen  v.  Hawley,  supra,  appellee’s  property,  which 
was  located  at  the  northeast  corner  of  Calvert  Street  and 
Woodley  Place,  was  originally  zoned  in  1920  in  the  Resi¬ 
dential  “B”  zoning  district,  which  permitted  the  erection 
of  an  apartment  house.  In  1924  the  Zoning  Commission  re- 
zoned  appellee’s  land  to  include  it  in  Residential  “B”  re¬ 
stricted  area  district,  which  forbade  the  erection  of  an 
apartment  house.  Appellee  filed  suit  in  the  District  Court 
charging  that  the  zoning  of  her  property  in  the  Residential 
“B”  Resricted  area  district  bore  no  relation  to  the  pro¬ 
tection  of  the  public  health,  the  securing  of  the  public  safety 
or  the  protection  of  property  in  the  District  of  Columbia 
within  the  meaning  of  the  Zoning  Act  and  was  arbitrary  and 
contrary  to  the  provisions  of  the  Fifth  Amendment  to  the 
Constitution  as  a  deprivation  of  property  without  due 
process  of  law.  At  the  trial,  maps,  photographs  and  docu¬ 
mentary  exhibits  were  introduced  in  evidence  and  the  testi¬ 
mony  of  six  witnesses,  including  the  appellee,  were  heard 
in  support  of  the  case  for  appellee,  and  the  testimony  of 
two  witnesses  for  appellants.  At  the  close  of  the  case,  the 
Trial  Court  made  extensive  findings  of  fact.  This  Court 
affirmed  the  decree  of  the  lower  Court,  which  (1)  ordered 
vacation  of  zoning  of  appellee ’s  property  in  the  Residential 
B  Restricted  area  district  and  (2)  further  ordered  that 
the  Commission  rezone  appellee’s  property  to  permit  the 
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erection  thereon  of.  an  apartment  house.  This  Court  in 
affirming  the  action  of  the  District  Court,  which  had  spe¬ 
cifically  directed  the  Zoning  Commission  to  rezone  appel¬ 
lee's  property  to  permit  the  erection  of  an  apartment  house , 
said: 


“  (1,  2)  I.  Did  the  trial  court  properly  find  that  the 
classification  of  appellee’s  property  in  the  *  “B”  re¬ 
stricted-area  district,’  forbidding  the  erection  of  an 
apartment  house,  was  arbitrary :  Under  the  rule  settled 
in  this  jurisdiction,  while  we  are  not  absolutely  bound 
by  a  chancellor’s  findings  of  fact,  we  do  not  disturb 
them  on  appeal  unless  upon  an  examination  of  the  evi¬ 
dence  they  are  clearly  wrong  (citing  many  cases).  We 
have  examined  the  record  with  care.  We  cannot  say 
from  the  evidence  that  the  findings  of  the  trial  court 
are  clearly  wrong.  On  the  contrary  there  is  substan¬ 
tial  evidence  to  support  them.”  (p.  271.) 

In  the  present  case  the  District  Court  did  two  things, 
namely:  (1)  declared  that  the  Order  “was  and  is  without 
authority  in  law,  and  null  and  void  and  of  no  force  or 
effect”  (JA  47) ;  and  (2)  directed  the  defendant  members 
of  the  Zoning  Commission  to  restore  of  record  the  Campus 
Tract  and  Sibley  Tract  to  Residential  A  zoning,  “permit¬ 
ting  erection  thereon  of  a  school  of  nursing  and  hospital” 
(JA  48).  Since,  under  the  reasoning  and  decision  of  the 
District  Court,  the  order  of  change  of  zoning  was  voided, 
paragraph  1  of  its  Order  so  properly  declared  it,  while  the 
second  part  of  the  Order  simply  directed  that  the  maps 
and  records  of  the  Zoning  Commission  be  changed  back  to 
the  classification  which  it  previously  had.  In  the  use  of 
the  words  “permitting  erection  thereon  of  a  school  of  nurs¬ 
ing  and  hospital,”  the  Court  was  merely  using  words 
descriptive  of  the  restored  classification. 

Nevertheless,  the  Court  will  observe  that  in  Appeal  No. 
11,943,  the  appellants  admit  that  the  District  Court  had 
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power  to  set  aside  the  Order  of  the  Zoning  Commission. 
(Appellants’  Brief,  Appeal  No.  11,943,  p.  42.)  The  appel¬ 
lants  then  go  further  and  state  that  “The  District  Court  ex¬ 
ceeded  its  power  in  directing  the  Zoning  Commission  to  re¬ 
store  certain  zoning  or  permit  certain  uses  upon  The  Ameri¬ 
can  University  Campus”  (Appellants’  Brief,  Appeal  No. 
11,943,  p.  42).  This  proposition  directly  conflicts  with  the 
action  taken  and  confirmed  by  this  Court  in  the  zoning  case 
of  Hazen  v.  Hawley,  supra.  In  that  case,  as  recited  above, 
the  District  Court  ordered  the  Zoning  Commission  to  re¬ 
zone  appellee’s  property  to  permit  the  erection  of  an 
apartment  house  and  this  Court  approved. 

m.  Establishment  of  a  school  of  nursing  and  hospital  on 
the  Campus  Tract  is  a  natural  and  logical  expansion  of 
The  University  and  Sibley.  The  Zoning  Order  pre¬ 
venting  such  development  is  arbitrary  and  unreason¬ 
able.  A  hospital  used  as  a  place  of  training  for  a  school 
of  nursing  or  medical  school  is  an  educational  institu¬ 
tion. 

It  is  important  to  bear  in  mind  in  this  proceeding 
that  appellees  did  not  appear  before  the  Zoning  Com¬ 
mission  seeking  any  favor  or  alteration  in  connection  with 
its  existing  zoning  classification.  Appellees  were  compelled 
to  appear  in  order  to  defend,  retain,  maintain  and  uphold 
valuable  property  rights. 

The  character  of  the  abutting  and  adjacent  property  has 
remained  substantially  the  same  since  the  year  1936,  when 
the  Zoning  Staff  decided  no  upgrade  in  zoning  was  neces¬ 
sary.  The  attempt  now  to  justify  the  Order  on  the  ground 
that  a  change  of  zoning  boundary  line  is  desirable  because 
of  topographical  reasons  is  untenable.  The  topography  has 
not  changed.  If  a  change  of  zoning  were  necessary  because 
of  natural  topographical  conditions,  such  changes  no  doubt 
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would  have  been  made  years  ago.  It  is  further  apparent 
that  the  real  reason  was  to  “spot-zone”  the  Campus  Tract 
for  the  specific  and  only  purpose  of  excluding  the  hospital, 
as  indicated  by  the  petition. 

The  establishment  of  a  school  of  nursing  and  hospital  on 
the  Campus  Tract  is  a  logical  extension  of  the  University 
and  Sibley.  A  projected  plan  for  the  development  of  the 
University’s  campus,  appearing  in  two  separate  issues  of 
“The  Courier”  (an  AU  periodical)  in  the  year  1895  (Pis. 
Exs.  34-43)  shows  a  proposed  building  for  use  as  a  school 
of  medicine  to  be  built  on  the  Campus  Tract ;  thus  the  inten¬ 
tion,  purpose,  and  the  present  and  future  plans  of  the  Uni¬ 
versity  to  enter  the  field  of  medicine  have  been  evidenced, 
declared,  known  and  published  for  over  half  a  century  and 
still  continue  through  the  administration  and  corporate 
actions  of  the  present  Board  of  Trustees. 

The  teaching  of  nursing  is  an  integral  part  of  medical 
education.  If  a  school  of  medicine  is  a  proper  function  of 
a  University,  then  a  fortiori ,  so  is  the  teaching  of  nursing. 
The  University  is  now  giving  courses  in  nursing  (see  A.  U. 
Catalogue,  1952-53,  PI.  Ex.  44),  although  the  University 
does  not  as  yet  have  the  advantages  of  use  of  the  facilities 
of  a  hospital  on  its  campus,  as  do  Georgetown  and  other 
local  Universities. 

In  Succession  of  Hutchinson,  112  La.  656,  36  So.  639,  the 
court  held  that  the  establishment  and  maintenance  of  a 
clinic  for  the  sick  was  not  an  ultra  vires  activity  of  Tulane 
University.  We  quote  the  following  portions  of  the  court’s 
opinion  in  that  case: 

“  4  No  medical  college  can  really  exist  as  such  with¬ 
out  patients  as  a  basis  of  instruction,  without  clinical 
material,  as  we  call  it;  “clinical”  meaning  the  study  of 
disease  at  the  bedside.  Clinical  instruction  is  a  part  of 
the  teaching  in  every  medical  school.  *  *  *  The  basis  of 
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the  success  of  every  medical  college  is  the  association 
of  a  hospital  with  a  medical  college.  One  is  indis¬ 
pensable  to  the  other/ 

“If,  then,  a  hospital  is  indispensable  to  a  medical 
school,  can  any  one  in  reason  say  that  the  authority  to 
establish  and  maintain  a  medical  school  does  not  in¬ 
clude  authority  to  establish  and  maintain  a  hospital. 
A  hospital  used  for  such  purposes  is  an  educational  in¬ 
stitution.”  (Italics  supplied.)  (p.  656.) 

In  Ingram  v.  Texas  Christian  University,  infra,  the  ques¬ 
tion  arose  as  to  whether  or  not  an  act  of  Texas  Christian 
University  in  entering  into  a  lease  agreement  for  the  medi¬ 
cal  department  of  the  University  was  ultra  vires.  The 
Appellate  Court  held  that  such  an  act  was  not  ultra  vires 
for  the  reason  that  it  promoted  the  basic  purposes  and  busi¬ 
ness  of  the  University. 

“The  very  term  ‘university’  implies  an  institution  of 
many  departments,  and  the  building  up  of  one  depart¬ 
ment  of  the  school  or  the  securing  of  students  for  one 
department  would  naturally  and  reasonably  tend  to 
promote  the  welfare  and  growth  of  other  departments 
and  of  the  institution  as  a  whole.”  Ingram  v.  Texas 
Christian  University  (1917)  Tex.  Civ.  App.  196  S.W. 

.  608.  (p.  612.) 

The  purposes  of  The  University  as  expressed  in  the  origi¬ 
nal  Charter  by  an  Act  of  Congress  in  1893  are: 

“Said  Corporation  is  hereby  empowered  to  estab¬ 
lish  and  maintain  within  the  District  of  Columbia  a 
University  for  the  promotion  of  education.  The  said 
Corporation  shall  have  power  to  grant  and  confer  di¬ 
plomas  and  the  usual  college  and  university  degrees, 
and  honorary  degrees,  and  also  such  other  powers  as 
may  be  necessary  to  fully  carry  out  and  execute  the 
general  purposes  of  the  said  Corporation  as  herein  ap¬ 
pearing.”  (Italics  supplied.) 
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The  proposed  new  Sibley  should  be  considered  not  only  as 
a  hospital  for  use  of  the  general  public,  but  as  a  part  of  an 
educational  institution,  i.e.,  “for  the  promotion  of  educa¬ 
tion, ” 

A  University  is  “an  institution  organized  for  teaching 
and  study  in  the  higher  branches  of  learning  and  empow¬ 
ered  to  confer  degrees  in  special  departments  as  theology, 
law,  medicine  and  the  arts.”  Webster’s  New  International 
Dictionary  Unabridged  (1944).  (Italics  supplied.) 

By  its  original  Act  of  Incorporation,  dated  August  8, 
1894,  Sibley  is  empowered  to  conduct  “a  hospital  for  the 
care  of  the  sick  and  distressed  and  the  training  of  nurses.” 
(Plaintiff’s  Exhibit  58.)  By  amendment  recorded  January 
4,  1908,  the  objects  of  said  corporation  were  restated  to 
include  “benevolent,  charitable,  educational,  religious  and 
missionary  purposes”  (PI  Ex.  58).  The  Sibley  school  of 
nursing  originated  as  an  outgrowth  of  the  Training  School 
for  Deaconesses  and  Missionaries  established  in  1887  by  a 
society  of  the  Methodist  Church,  and  Sibley  has  operated 
its  school  of  nursing  since  its  said  incorporation.  (PL  Ex. 
58.) 

Just  as  it  was  fully  known  to  the  District  of  Columbia 
Zoning  and  Planning  authorities  that  a  school  of  medicine, 
nursing  school,  or  hospital  might  at  any  time  be  lawfully 
established  on  the  Campus  Tract  in  furtherance  of  Univer¬ 
sity  purposes,  so  also  must  these  possibilities  and  likeli¬ 
hoods  have  been  known  as  a  matter  of  public  record  to 
purchasers  of  neighboring  realty  and  commercial  real 
estate  developers,  who  purchased  their  land  and  erected 
houses  across  the  street  from  and  adjacent  to  the  Campus 
Tract. 

The  University  is  controlled  by  The  Methodist  Church. 
Sibley  is  also  controlled  by  The  Methodist  Church.  Both 
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institutions  are  under  the  immediate  and  direct  supervision 
of  the  Methodist  Bishop  of  the  Washington  Area  of  said 
Church,  the  Rev.  G.  Bromley  Oxnam,  one  of  the  foremost 
clergymen  and  educators  of  our  nation.  When  a  new 
Sibley  was  to  be  erected  in  accordance  with  the  Federal 
Hospital  Program,  what  was  more  natural  than  that  Sibley 
should  be  moved  to  the  Campus  Tract?  (See  testimony  of 
Bishop  Oxnam,  ZC  Tr  318,  JA  143-150.)  The  University 
offered  to,  and  later  donated  and  conveyed  7.8  acres  of  land 
to  Sibley.  The  saving  to  Sibley  ds  apparent.  The  Univer¬ 
sity  now  has  its  established  nursing  courses.  (PI.  Ex.  44.)  A. 
hospital  serves  as  a  workshop  for  students  in  nursing.  The 
placing  on  the  Campus  Tract  of  a  new  Sibley  is  directly  in 
line  with  the  modern  trend  and  present  standards  of  nurs¬ 
ing  education. 

Other  Universities  in  the  District  of  Columbia  have  re¬ 
cently  established  hospitals  on  or  near  their  Campuses. 
Georgetown  Medical  School,  along  with  its  new  Hospital, 
has  been  located  on  the  campus  of  Georgetown  University. 
The  new  Providence  Hospital,  including  its  nursing  school, 
is  now  being  constructed  and  placed  adjacent  to  the  Campus 
of  Catholic  University,  where  its  School  of  Nursing  has  for 
many  years  existed. 

When  Sibley  and  The  University  sought  to  join  forces  in 
this  worthwhile  endeavor  for  the  benefit  of  both  institutions 
and  the  advantage  of  the  public,  a  protest  against  the 
project  was  raised  by  the  neighboring  property  owners  who, 
according  to  counsel,  consider  a  hospital  and  school  of  nurs¬ 
ing  to  be  an  “obnoxious”  use  in  relation  to  their  properties. 
(Tr  369-370.)  As  a  result  of  their  protest,  the  Zoning 
Commission,  by  a  one-man  majority  decision,  “approved” 
their  petition  and  “spot  zoned”  and  upgraded  but  one  piece 
of  real  estate,  namely  the  Campus  Tract,  thereby  retreating 
from  the  established  zoning  classification  of  Residential  A 
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which  said  Tract  had  had  for  more  than  thirty-two  years. 

Appellees  contend  that  the  Order  is  arbitrary  and  un¬ 
reasonable  because  it  precludes  the  natural  and  logical  de¬ 
velopment  of  The  University  and  Sibley  in  the  field  of  edu¬ 
cation.  Furthermore,  to  permit  the  Order  to  stand  would 
destroy  a  great  joint  venture  for  the  betterment,  welfare 
and  uplift  of  the  citizens  of  this  community  generally. 

Ur.  Francis  J.  Brown,  a  nationally  known  expert  in  nurs¬ 
ing  education  (ZC  Tr  417),  testified  at  length  before  the 
Zoning  Commission  (his  uncontraverted  testimony  being 
received  in  Court  by  stipulation)  that  the  proposed  con¬ 
struction  of  a  hospital  and  school  of  nursing  on  the  Campus 
Tract  is  in  keeping  with  the  rapidly  expanding  policy  to 
increase  nursing  education  in  collegiate  institutions.  (JA 
208-211.)  As  an  illustration,  he  pointed  out  that  within  the 
past  year  a  nursing  school  was  built  at  the  University  of 
North  Carolina  directly  across  the  street  from  a  hospital 
and  that  both  were  located  on  the  campus  (ZC  Tr  420).  He 
also  testified  that  the  State  of  Florida,  after  a  comprehen¬ 
sive  study  by  a  full-time  staff  over  a  period  of  approxi¬ 
mately  the  past  year,  had  recently  decided  to  establish  a 
medical  school,  school  of  nursing,  and  hospital,  within  a 
single  unit.  He  also  testified  that  most  Veterans’  Hospitals 
built  in  the  last  few  years  have  been  constructed  adjacent  to 
a  teaching  center  for  doctors  and  nurses  in  accordance  with 
a  recommendation  of  Veterans’  Administration  Advisory 
Committees.  He  went  on  to  state  that  one  of  the  recom¬ 
mendations  of  the  National  Committee  for  the  Improve¬ 
ment  of  Nursing  Services  is  that  universities  provide  in¬ 
struction  and  hospital  facilities  in  a  unified  program  to  meet 
the  national  need  for  more  and  better  trained  nurses.  Each 
of  the  recent  several  national  studies  have  recommended  the 
integration  of  collegiate  nursing  education  with  practical 
training  in  hospitals  (JA  209).  Within  the  43  years  since 
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the  first  collegiate  school  of  nursing  was  established,  a  total 
of  494  schools  of  nursing  now  utilize  the  teaching  facilities 
of  colleges  and  universities,  96  of  which  offer  degree  courses 
(JA  209).  For  the  most  part  these  collegiate  schools  have 
been  established  within  the  last  20  years.  ( JA  209.)  Twenty- 
seven  accredited  nursing  schools  are  connected  with  hos¬ 
pitals  on  university  campuses,  including  such  well  known 
universities  as  University  of  California,  Yale,  University 
of  Michigan,  University  of  Minnesota,  Ohio  State  Univer¬ 
sity,  University  of  Oregon,  Vanderbilt  University,  Univer¬ 
sity  of  Texas,  Stanford  University,  Georgetown  University, 
University  of  Maryland,  University  of  North  Carolina, 
Duke  University  and  the  University  of  Pennsylvania. 
(Plaintiff’s  Ex.  No.  2,  JA  557.) 

The  advantages  of  having  a  nursing  school,  hospital  and 
university  in  very  close  proximity  are  obvious,  viz.,  (a) 
close  integration  is  provided  between  the  instructional  and 
experience  aspects  of  the  training  of  nurses;  (b)  the  pro¬ 
gram  of  general  education  is  combined  with  specialized 
training;  (c)  travel  time  between  the  nursing  school,  hospi¬ 
tal  and  university  is  eliminated;  (d)  candidates  for  the 
nursing  school  are  more  easily  recruited  in  attractive  col¬ 
lege  surroundings,  thereby  reducing  the  shortage  of  nurses. 
(JA  208  et  seq.;  213  et  seq.;  193  et  seq.;  404  et  seq.) 

The  testimony  of  Sister  Olivia  Go  wan  (Director  and  Dean 
of  Nursing  Education  at  Catholic  University,  and  President 
of  the  District  of  Columbia  League  of  Nursing)  was  also 
uncontroverted.  This  witness  pointed  out  that  the  modem 
hospital  has  three  main  functions,  viz.,  (1)  the  care  and 
treatment  of  patients;  (2)  education  and  training  of  per¬ 
sonnel  involved  in  the  treatment  and  care  of  patients;  and 
(3)  research.  A  hospital  is  concerned  with  the  training  of 
nurses,  physicians,  laboratory  technicians,  record  librarians 
and  general  personnel  in  the  field  of  health.  This  training 
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can  best  be  accomplished  in  conjunction  with  health  educa¬ 
tion  through  a  University.  ( JA  214.) 

She  testified:  “In  a  democratic  country  the  students 
of  nursing  certainly  should  be  given  the  opportunity  of 
education  that  is  afforded  to  young  people  in  other  fields 
of  education  •  *  *”  (JA  216).  In  1950  the  National 
League  of  Nursing  Education  adopted  the  principle  that  all 
nursing  education — practical,  professional  and  graduate 
nurses— be  conducted  under  the  auspices  of  an  educational 
institution.  (JA  216.)  The  National  League  of  Nursing 
Education,  which  is  the  standard-setting  body  on  a  national 
basis,  recognizing  that  hospitals  are  primarily  training  in¬ 
stitutions,  expressed  a  policy  that  nursing  education  should 
be  conducted  in  universities  in  order  to  improve  both  the 
quality  of  nursing  service  and  to  protect  the  public.  (JA 

216. )  Whatever  happens  in  relation  to  the  educational  pro¬ 
gram  in  connection  with  Sibley  directly  affects  the  public. 
(JA  216.)  Sibley  needs  a  new  hospital  and  a  new  school 
for  the  education  of  nurses;  both  vitally  need  the  Univer¬ 
sity.  The  District  of  Columbia  should  certainly  support — 
not  oppose — this  movement  for  the  transfer  of  the  hospital 
and  nursing  school  to  the  University  because  of  the  shortage 
of  nurses  which  has  existed  for  the  past  decade.  (JA  216- 

217. ) 

Sister  Gowan  further  testified: 

“I  would  like  to  say  here,  that  should  not  the  citizens 
of  this  community  consider  this  fact:  Sibley  Hospital, 
because  of  its  Christian  purpose,  has  appealed  to  par¬ 
ents  of  girls  who  are  anxious  to  have  them  educated  in 
a  religious  environment.  This  has  been  possible  at  Sib¬ 
ley,  according  to  the  wishes  of  the  parents.  The  school 
actually  had  its  beginning  in  the  training  of  deacon¬ 
esses  of  the  Methodist  Church.  Today,  more  than  ever, 
we  need  a  Christian  heritage. 

•  •••••••• 
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“In  conclusion,  may  I  say  that  I  have  tried  to  say 
that  a  modern  hospital  is  not  objectionable  in  any  com¬ 
munity.  One  of  any  university  center  is  so  important 
to  the  welfare  of  our  people  that  it  deserves  all  the 
support  that  all  of  us  have  in  our  souls  to  support. 

“In  our  troublesome  times,  we  need,  more  than  ever, 
the  religious  values  that  have  been  given  to  those  who 
have  brought  Sibley  Hospital  and  its  school  into  its 
present  state. 

•  •••••••  « 


“Can  we  afford  to  discourage  this  fine  contribution 
that  has  been  within  our  midst,  by  saying,  ‘We  don’t 
want  you  within  a  certain  section  of  our  city’?  (JA 
217  et  seq.) 

The  importance  of  establishing  a  nursing  school,  hospital, 
and  university  together  as  an  integrated  unit  was  further 
emphasized  by  other  well  qualified  witnesses  ( JA  201,  292, 
193,  420,  404,  405,  408). 

Despite  the  present  serious  shortage  of  nurses  in  the 
District  of  Columbia,  (Plaintiffs’  Exhibit  64),  the  nurses’ 
training  schools  in  the  District  of  Columbia  are  steadily 
declining  in  number.  Only* six  nurses’  training  schools 
remain  in  the  District  of  Columbia,  namely,  Gallinger, 
Freedman’s,  Garfield,  Georgetown,  Providence  and  Sib¬ 
ley  (JA  417-418).  Nursing  schools  have  been  abandoned  in 
recent  years  by  George  Washington  University,  Emergency 
Hospital,  and  St.  Elizabeths  Hospitals.  (JA  417-418.)  Less 
recently  Homeopathic  Hospital,  Children’s  Hospital  and 
Casualty  Hospital  have  discontinued  their  schools  of 
nursing. 

The  Zoning  Order  which  opposes  and  precludes  the  nat¬ 
ural  expansion  and  integration  of  Sibley  and  the  University 
for  the  benefit  of  the  community  was  against  the  general 
welfare.  It  was  so  properly  decreed  by  the  District  Court. 
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IV.  Noisy  Public  Demonstrations  in  the  Hearing  Room  of 
the  Zoning  Commission  on  the  part  of  residents  of 
Spring  Valley-Wesley  Heights  precluded  a  fair  and 
impartial  hearing  conducive  to  calm  deliberation  and 
a  proper  decision  by  the  Zoning  Commission. 

In  respect  to  the  character  of  the  hearing  before  the 
Zoning  Commission,  the  District  Court  found  the  facts  to 
be,  and  so  stated  in  its  opinion:  “Unfortunately,  the  atmos¬ 
phere  of  the  proceeding  was  not  conducive  to  calm  delibera¬ 
tion.  Several  organized  busloads  of  angry  property  owners 
filled  the  hearing  room  and  frequently  interrupted  witnesses 
and  counsel  by  booing  and  hissing  or  applauding.”  ( JA  39, 
182 ;  see  P.  Ex.  3,  JA  558.)  This  finding  of  fact  is  amply  sup¬ 
ported  in  the  record.  The  atmosphere  created  by  these  in¬ 
dividuals  was  one  of  antagonism  and  contempt  for  the  posi¬ 
tion  of  Sibley  and  the  University,  and  showed  a  concerted 
effort  on  the  part  of  the  residents  of  Spring  Valley-Wesley 
Heights  to  pack  the  meeting  and  endeavor  improperly  to 
influence  the  Zoning  Commissioners  by  their  applause  and 
jeers.  Mr.  Wilkes’  statements  were  greeted  with  applause, 
while  Mr.  Cromelin’s  and  Mr.  Colladay’s  statements  were 
greeted  with  boos.  During  the  course  of  the  hearing  on 
behalf  of  the  residents  on  January  5  and  January  6,  1953, 
there  were  no  less  than  30  interruptions  by  boos  or  applause, 
all  favorable  to  the  position  of  the  residents  who  are  now 
represented  by  the  intervenors.  At  one  stage  in  the  hear¬ 
ings,  when  the  applause  became  unbearable  to  the  Zoning 
Commission,  Commissioner  Donohue  (apparently  due  to  the 
failure  of  the  new  chairman  to  act)  stopped  the  proceedings 
and  addressed  the  protestants  thusly:  “Ladies  and  gentle¬ 
men,  we  have  a  long  hearing  today  and  the  more  time  we 
waste  with  applause  the  less  information  the  Commission 
will  receive.”  (Tr.  39.)  The  proceedings  thereafter  were 
interrupted  no  less  than  23  times  by  further  applause  and 
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boos.  There  was  no  firm  effort  by  the  Zoning  Commission 
or  its  chairman  to  control  these  ill-conceived  outbursts. 

In  addition  to  the  aforementioned  displays  of  feeling, 
there  was  repeated  heckling  of  counsel  for  appellees  by  the 
protestants.  For  example,  at  one  point  Mr.  Colladay  was 
cross-examining  an  expert  witness  associated  with  the  W.  C. 
&  A.  N.  Miller  real  estate  company,  which  owns  and  has  de¬ 
veloped  considerable  real  estate  in  the  area.  When  the 
witness  was  asked  if  he  had  examined  individual  houses  or 
sold  them,  the  witness  replied:  “Yes,  I  tried  to  sell  one  to 
you,”  and  a  voice  in  the  rear  called  out:  “Don’t  come  over 
here  now  to  buy  anything.”  (Tr.  52.)  In  commenting  on 
this  the  Court  stated:  “I  am  surprised  that  the  hearing 
room  wasn’t  cleared  when  those  things  happened.”  (Tr.  52.) 

The  printed  notices  (P.  Ex.  3,  JA  558)  circulated  through¬ 
out  the  area,  which  daily  brought  seven  or  eight  large  bus¬ 
loads  of  rooters  and  jeers  to  the  hearing  room,  helped 
accomplish  their  intended  and  desired  results.  The  effect 
of  such  action  on  the  part  of  the  residents  was  intended  to 
and  did  produce  confusion  and  presented  a  demonstration 
of  pressure  and  noise  designed  to  improperly  impress  the 
Zoning  Commission  and  thus  a  fair  and  impartial  hearing 
on  the  merits  of  the  case  was  prevented.  This,  when  taken 
into  consideration  with  the  Zoning  Advisory  Council’s  ill- 
considered  and  ill-conceived  report  on  which  the  Order  was 
largely  predicated  (discussed  hereafter  in  Section  V)  and 
the  negative  aspects  of  the  Order  as  to  public  health,  safety, 
morals,  and  general  welfare  (heretofore  discussed  under 
Section  I)  makes  it  clear  that  the  District  Court  had  no 
choice  but  to  properly  carry  out  its  duty  by  setting  aside 
such  order  as  being  arbitrary  and  unreasonable. 

The  Zoning  Commission  vested  with  such  far-reaching 
powers  should  not  permit  and  through  inaction  condone 
such  boisterous  demonstrations. 


38 


V.  The  Zoning  Commission  entered  its  order  after  a  3-2 
vote,  which  included  the  vote  of  the  Chairman  who  was 
serving  in  his  first  zoning  case ;  and  said  order  rested  in 
part  on  the  ill-founded  report  of  the  Zoning  Advisory 
Council. 

• 

On  January  28,  1953,  the  Zoning  Commission  met  and 
approved  the  petition  of  the  neighboring  property  owners 
to  amend  the  Zoning  Map.  Those  who  approved  the  peti¬ 
tion  were  the  new  chairman  General  Prentiss  and  Commis- 

•  «• 

Sioners  Donohue  (who  had  resigned  since  the  hearing)  and 
Mr.  Wirth.  Commissioner  Camalier  and  Hon.  David  Lynn, 
Architect  of  the  Capitol,  were  opposed  to  the  proposed 
change.  (Tr  641.) 

“The  Commission  also  unanimously  affirmed  by  resolu¬ 
tion  an  administrative  policy  as  follows: 

‘It  is  the  sense  of  the  Zoning  Commission  that  the 
present  administrative  interpretation  of  the  Zoning 
Regulations  to  the  effect  that  a  school  or  university 
;  *  existing  prior  to  October  1,  1938,  may  extend,  in  a 
,  residentially  zoned  area  without  reference  to  the  Board 
.  :  of  Zoning  Adjustment,  all  normal  and  logical  school 
operations  within  the  campus  area  owned  by  it  on  the 
above  date,  is  a  correct  interpretation  and  the  one  in¬ 
tended  to  control  by  this  Commission.  This  extension 
!  includes  the  construction  or  erection  of  buildings,  such 
as  classrooms,  laboratories,  dormitories,  fraternity 
houses,  assembly  halls,  gynasiums,  athletic  fields  and 

'  .  chapels. ’  ”  (JA  559,  560.) 

%  . 

This  gratuitous  statement  of  a  “present  administrative 
interpretation”  then  adopted  by  the  Zoning  Commission 
/JA  559,  560)  had  no  binding  legal  effect  and  could  be 
changed  at  any  time.  It  was  not  published  and  does  not 
have  the  legal  effect  of  a  regulation,  and  does  not  control 
either  these  or  any  successor  members  of  the  Commission.  It 
is  wholly  inadequate  and  incomplete,  insofar  as  any  intended 
benefits  to  The  American  University  is  concerned  and  is 
directly  in  conflict  with  at  least  one  existing  and  binding 
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zoning  regulation,  in  that  it  states  that  the  so-called  “pres¬ 
ent  administrative  interpretation”  is  to  permit  the  erec¬ 
tion  of  fraternity  houses,  among  other  things,  in  the  new 
Residential  A  Restricted  area,  whereas  under .  regulations 
fraternity  houses  may  not  now  be  erected  or  used  in  a 
Residential  A  Restricted  area. 

The  new  Chairman  of  the  Zoning  Commission,  as  well 
as  the  other  members  thereof,  undoubtedly  placed  great 
reliance  on  the  Report  of  the  Zoning  Advisory  Council,  re¬ 
quired  by  statute,  so  the  manner  in  which  this  Report  was 
prepared  should  be  carefully  considered. 

By  statute,  “No  amendment  of  any  zoning  regulation 
or  map  shall  be  adopted  by  the  Zoning  Commission  unless 
and  until  such  amendment  be  first  submitted  to  said  Zon¬ 
ing  Advisory  Council  and  the  opinion  or  report  of  such 
council  thereon  shall  have  been  received  by  the  Commis¬ 
sion, (June  20, 1938, 52  Stat.  798,  Ch.  534,  Title  5.  Sec.  417 
D.  C.  Code  1951.)  (Italics  supplied.) 

Mr.  John  Nolen,  Jr.,  a  member  of  the  Zoning  Advisory 
Council  who  signed  its  report,  on  cross  examination  ad¬ 
mitted  that  the  Council  held  no  meeting  to  consider  this 
case;  that  the  report  was  drafted  following  a  telephone  con¬ 
ference;  that  he  did  not  know  who  wrote  it — “it  was  pre¬ 
pared  in  the  Zoning  Office”;  that  it  was  sent  to  him  by  Mr. 
Clouser  (who  did  not  testify) ;  that  he  presumed  that  Mr. 
Clouser  drafted  the  report ;  that  there  was  no  opportunity 
given  to  the  owners  of  the  property  to  present  their  views 
to  the  Council;  that  there  was  no  opportunity  for  a  dis¬ 
cussion  among  the  members  of  the  Council.  (JA  456,  454, 
455). 

Mr.  Nolen  testified: 

“Q.  He  (Clouser)  only  had  to  telephone  to  two  of  you, 
one  after  the  other? 

A.  Yes. 
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Q.  And  he  prepared  the  report  and  sent  it  around? 

A.  That  is  correct. 

THE  COURT :  In  other  words,  there  was  no  opportunity 
for  a  discussion  among  the  members  1  *  *  * 

THE  WITNESS:  That  is  correct. 

THE  COURT:  The  Court  suggests  that  in  matters  of 
this  kind  the  Council  should  meet,  so  that  each  one  would 
know  the  views  of  the  others  before  voting.  *  *  *”  (JA  456, 
454,  455.) 

Mr.  Nolen  further  testified  that  he  first  discovered  that 
the  zoning  boundary  needed  correction  “when  the  resi¬ 
dents  brought  the  matter  to  our  attention.  ”  ( JA  457.)  This 
was  when  the  Petition  was  filed  on  November  24,  1952. 

It  is  astounding  that  in  a  zoning  matter  of  this  conse¬ 
quence  the  Zoning  Advisory  Council  was  too  busy  even  to 
meet  to  discuss  zoning  action  to  be  taken  in  a  proceeding 
which  so  vitally  affects  two  such  important  institutions  in 
the  life  of  the  City  of  Washington  and  the  Nation  as  Sibley 
and  The  University.  It  is  equally  astounding  that  the 
Zoning  Advisory  Council  did  not  take  the  time  or  trouble 
even  to  discuss  the  matter  with  any  official  of  The  Univer¬ 
sity  or  the  Hospital,  although  a  property  loss  of  over  a 
million  dollars  to  The  University  and  Sibley’s  ability  to 
qualify  to  receive  the  $4,000,000.00  grant  under  the  Federal 
appropriation  were  involved. 

An  “opinion”  or  report  of  a  Zoning  Advisory  Council 
arrived  at  in  such  a  fashion  is  worthy  of  but  scant  con¬ 
sideration  and  the  order  of  the  Zoning  Commission,  based 
at  least  partially  in  reliance  thereon  was  very  properly  set 
aside.  Appellees  respectfully  submit  that  this  ill-conceived 
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report  did  not  constitute  the  type  of  considered  “opinion” 
contemplated  by  the  statute. 

VL  The  purported  upgrading  in  zoning  represents  discrim¬ 
inatory  “spot”  zoning  designed  specifically  to  keep  Sib¬ 
ley  off  the  Campus  Tract  at  The  University,  and  is  not 
in  accordance  with  a  comprehensive  plan. 

Zoning  law  in  the  District  of  Columbia  demands  that 
zoning  regulations  “shall  be  made  in  accordance  with  a 
comprehensive  plan.”  (Title  5,  Sec.  414,  D.  C.  Code,  1951 
Ed.)  Appellees  contend  that  the  Zoning  Order  was  not 
comprehensive  and  was  therefore  properly  declared  null 
and  void. 

What  is  the  comprehensive  plan  of  the  District  of  Co¬ 
lumbia?  The  “comprehensive  plan”  embraces  the  four  offi¬ 
cial  Baist  plat  books  in  the  office  of  the  Zoning  Commis¬ 
sion  which  merely  records  zoning  action  and  amendments 
ordered  by  the  Zoning  Commission  at  various  times  since 
the  introduction  of  zoning  regulations  in  1920.  (JA  458- 
461.)  Also  under  Title  8,  Sec.  101(b),  D.  C.  Code, 
1951,  Ed.,  the  National  Capital  Planning  Commission 
(formerly  National  Capital  Park  and  Planning  Com¬ 
mission)  is  “charged  with  the  duty  of  preparing,  de¬ 
veloping  and  maintaining  a  comprehensive,  consistent  and 
coordinated  plan  for  the  National  Capital  and  its  environs 
which  plan  shall  include  recommendations  to  the  proper 
executive  authorities  as  to  •  *  •  housing,  building  and  zon¬ 
ing  regulations;  •  •  •  and  other  proper  elements  of  city 
and  regional  planning.  It  is  the  purpose  of  this  section  to 
obtain  the  maximum  amount  of  cooperation  and  correla¬ 
tion  of  effort  between  the  departments,  bureaus  and  com¬ 
missions  of  the  Federal  and  District  Governments.”  Pur¬ 
suant  thereto  five  monographs  were  prepared  in  1951  as 
a  “guide  for  the  District  of  Columbia  although  never 
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adopted  officially  by  tbe  Zoning  Commission.  PL  Ex.  22-27 ; 
JA  458.) 

Tbe  Campus  Tract  is  classified  by  the  National  Capital 
Planning  Commission  for  semi-pnblic  use  the  same  as  land 
for  other  universities  and  hospitals  throughout  the  Dis¬ 
trict  of  Columbia,  which  are  thus  uniformly  treated.  (PI. 
Ex.  28.) 

Mr.  Nolen  testified  that  the  question  whether  an  amend¬ 
ment  is  or  is  not  in  accordance  with  the  comprehensive 
plan  comes  up  when  the  Zoning  Commission  considers  an 
amendment,  and  “one  of  the  tests  that  have  to  be  applied 
is  whether  that  change  in  the  previous  comprehensive  plan 
still  is  comprehensive.  * ’  ( JA  460.) 

“Comprehensive”  is  defined  by  Webster’s  New  Inter¬ 
national  Dictionary,  unabridged,  as  “including  much; 
comprising  many  things;  having  a  wide  scope.”  Its  an¬ 
tonym  is  “narrow;  limited;  restricted;  circumscribed.” 
The  actions  requested  of  the  Zoning  Commission  by  the  In- 
tervenors  was  narrow,  limited,  restricted  and  circumscribed, 
namely,  to  keep  the  hospital  and  school  of  nursing  off  the 
Campus,  and  so  was  “not  comprehensive.” 

If  the  Zoning  Commission  had  been  following  a  compre¬ 
hensive  plan  it  would  have  treated  all  universities,  schools 
of  nursing  and  hospitals  uniformly,  which  it  failed  to  do. 

The  Residential  A  tract  of  the  W.  C.  &  A.  N.  Miller  De¬ 
velopment  Company  (west  of  the  Campus  Tract)  is  in  fact 
much  nearer  to  many  of  the  homes  of  the  protesting  Spring 
Valley  residents  than  is  the  Campus  Tract.  Many  of 
the  Spring  Valley  residents  live  directly  across  the  street 
or  are  in  close  proximity  to  the  Miller  tract.  Had  the 
change  in  zoning  of  the  Campus  Tract  been  in  accordance 
with  a  comprehensive  plan,  the  said  land  of  the  W.  C.  &  A.  N. 
Miller  Development  Company  adjoining  Spring  Valley  on 
the  west  would  also  at  the  same  time  have  been  zoned  Resi- 
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dential  A  Restricted.  This  shows  that  the  rezoning  of  the 
Campus  Tract  was  purely  and  solely  “spot  zoning” — not 
comprehensive. 

What  sort  of  zoning  planning  has  been  applied  to  other 
hospitals  receiving  Federal  Aid  in  the  District  of  Colum¬ 
bia?  Let  us  consider  the  case  of  Providence  Hospital,  now 
well  under  construction. 

Providence  was  permitted  by  the  Board  of  Zoning  Adjust¬ 
ment  to  build  in  an  A  semi-restricted  area  adjacent  to  the 
Catholic  University  of  America,  by  classifying  it  as  a  “phil¬ 
anthropic  institution”  (not  as  a  hospital),  although  the 
zoning  regulations  expressly  state  that  “no  building  shall 
be  erected  or  altered  for  use  as  *  #  *  a  hospital,  •  •  • 
nor  shall  any  building  or  premises  be  used  for  •  •  •  these 
purposes”  in  an  A  semi-restricted  area  (Sec.  XV(b),  Zon¬ 
ing  Regulations  of  the  District  of  Columbia,  p.  26-27; 
Appellees  App.  18;  see  photographs  of  Providence  Hos¬ 
pital  site  and  detached  dwelling  houses  directly  across 
the  street  therefrom  PI.  Ex.  32).  When  the  zoning  regu¬ 
lations  provided  that  a  hospital  could  not  go  in  an  A 
semi-restricted  area,  how  did  the  Board  of  Zoning  Ad¬ 
justment  permit  such  construction?  They  did  it  by  classi¬ 
fying  Providence  Hospital  as  a  “philanthropic  institu¬ 
tion”  (not  as  a  Hospital),  which  is  permitted  in  a  resi¬ 
dential  district,  except  in  the  A  Restricted  area  district . 
(Sec.  XXni,  Part  2,  Sec.  2,  p.  39  Zoning  Regulations.  Ap¬ 
pellees  App.  18.)  Thus,  by  a  special  exception  granted 
by  the  Board  of  Zoning  Adjustment,  a  subordinate  body 
to  the  Zoning  Commission  itself,  a  hospital  has  recently 
been  permitted  to  be  built  in  an  A  semi-restricted  area 
district  in  which  the  Zoning  Regulations  say  none  shall 
be  built.  Sibley,  however,  can  not  go  before  the  Board 
of  Zoning  Adjustment  as  a  “philanthropic  institution” 
for  the  reason  that  a  “philanthropic  institution”  is  not 
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permitted  in  an  A  restricted  area.  Furthermore,  after 
the  Zoning  Commission  had  acted  so  as  to  “zone  out” 
Sibley  and  prevent  it  from  locating  on  the  Campus  Tract, 
there  would  be  no  likelihood  or  even  possibility  of  the 
subordinate  body  acting  to  permit  the  hospital  to  locate  on 
the  Campus  Tract. 

Sibley  and  The  University  are  heartily  in  favor  of  the 
fine  progress  being  made  with  the  construction  of  the  new 
Providence  Hospital  and  are  most  pleased  that  Providence 
Hospital  was  successful  in  locating  close  to  Catholic  Uni¬ 
versity  and  receiving  the  benefit  of  the  Federal  Grant  in¬ 
tended  for  its  and  Sibley’s  assistance.  Providence  Hospital 
is  a  great  hospital.  It  has  performed  splendid  service  to 
the  public  of  the  District  of  Columbia  for  many  years.  Ap¬ 
pellees  are  in  no  way  critical  of  the  wonderfully  fine  chari¬ 
table  work  being  performed  by  Providence.  Sibley  and 
Providence  have  worked  together  hand  in  hand  in  many 
ways  over  a  long  period  of  years.  This  Court  should  know, 
however,  that  hospitals  with  similar  needs,  similarly  situ¬ 
ated,  and  doing  similar  splendid  charitable  and  humani¬ 
tarian  work,  are  not  receiving  similar  treatment  at  the 
hands  of  the  Zoning  authorities. 

In  the  A  semi-restricted  area,  where  the  new  Providence 
Hospital  is  located,  there  are  directly  across  the  street  from 
the  new  Providence  many  fine  and  expensive  homes,  a  num¬ 
ber  of  them  comparable  to  those  in  the  Spring  Valley  area. 
The  Board  of  Zoning  Adjustment  in  its  opinion  in  the 
Providence  case,  decided  that  a  hospital  in  the  A  semi- 
restricted  area  where  Providence  is  now  located  “will  be 
in  harmony  with  the  general  purpose  and  intent  of  the 
zoning  regulations  and  map  and  will  not  tend  to  affect  ad¬ 
versely  the  use  of  neighboring  property  in  accordance  with 
the  zoning  regulations  and  map.”  (See  decision  in  Provi¬ 
dence  Hospital  case,  Def.  Intervenors’  Ex.  7,  JA  474.) 
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In  Benner  v.  Tribbitt,  190  Md.  6,  57  A.  2d  346,  353,  the 
court  said: 

“There  is  no  magic  in  the  word  ‘zoning’,  but  there  is  a 
wide  difference  between  exercise  of  the  police  power 
in  accordance  with  a  comprehensive  zoning  plan,  which 
imposes  mutual  restrictions  and  confers  mutual  bene¬ 
fits  on  property  owners,  and  arbitrary  permission  to 
A  and  prohibition  to  B  to  use  their  own  property,  at 
the  pleasure  of  neighbors  or  at  the  whim  of  legislative 
or  administrative  agencies.”  (p.  20.) 

VII.  The  public  interest  strongly  favors  the  construction 
of  a  new  Sibley  on  the  Campus  Tract  and  vastly  out¬ 
weighs  the  objections  advanced  by  neighboring  prop¬ 
erty  owners. 

Congress  has  found  that  there  is  a  great  need  for  addi¬ 
tional  hospitals  in  the  District  of  Columbia  and  appropri¬ 
ated  $11,400,000.00  for  grants  for  the  re-construction  and 
re-location  of  certain  non-profit,  charitable  hospitals  in  the 
District  of  Columbia,  including  Sibley.  Sibley  was  listed  by 
name  for  a  grant  of  funds  from  the  United  States  to  the 
extent  of  approximately  $4,000,000.00  and  proposes  to 
match  that  amount  by  an  additional  $4,000,000.00  of  its  own 
funds.  The  Congressional  appropriation  of  more  than 
$4,000,000  intended  for  Sibley’s  use  has  already  been  made, 
and  is  jeopardized  by  the  arbitrary  order  of  the  Zoning 
Commission.  The  American  University  has  donated  7.8 
acres  of  land  from  the  Campus  of  the  University  and  this 
is  very  suitable  and  acceptable  for  the  construction  of  the 
new  Sibley  in  accordance  with  the  Congressional  intent. 
Sibley  was  prepared  and  was  proceeding  with  plans  for 
construction  of  the  new  Sibley  on  said  site  in  accordance 
with  the  public  program  established  by  Congress  when  its 
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plans  were  halted  by  the  Order.  To  deny  the  use  of  this 
site  by  Sibley  may  wholly  prevent  the  construction  of  Sib¬ 
ley’s  new  hospital  and  school  of  nursing  and  thus  thwart 
the  public  program  intended  by  Congress  for  the  benefit  of 
the  Citizens  of  the  District  of  Columbia.  (See  Extracts 
from  Congressional  legislation  and  hearing,  Appellees  App. 
8  et  seq.) 

Approximately  only  34  dwelling  houses  are  constructed 
within  a  distance  of  1,000  feet  in  any  direction  from  the 
proposed  hospital.  (See  Chart  X,  PI.  Ex.  16.)  In  view  of 
the  topographical  conditions  and  distances,  no  other  dwell¬ 
ing  house  in  the  area  would  be  seriously  affected  by  the 
erection  of  a  hospital.  As  against  the  opposition  of  the 
owners  of  these  34  dwelling  houses,  the  Zoning  Commission 
should  have  balanced  and  given  greater  weight,  considera¬ 
tion  and  effect  to  the  intent  of  the  Congress  itself,  as  shown 
in  the  preceding  paragraph  and  demonstrated  by  the 
printed  extracts  from  Congressional  legislation  and  hear¬ 
ings  shown  in  the  Appellees’  Appendix  hereto. 

Such  a  small  group  of  neighbors  should  not  be  permitted 
to  forestall  and  prevent  the  construction  of  the  new  Sibley 
and  thus  thwart  and  defeat  the  will  of  the  Congress  itself. 


VUE.  The  Order  of  the  Zoning  Commission  deprives  Appel¬ 
lees  of  their  property  and  rights  without  due  process 
of  law,  and  in  violation  of  the  Fifth  Amendment  to 
the  Constitution. 

Relying  upon  the  existing  zoning  and  the  indication  from 
the  Director  of  Planning  that  a  new  Sibley  hospital  and 
school  of  nursing  could  be  built  upon  the  Campus  Tract, 
Sibley  proceeded  to  have  plans  drawn  at  a  cost  of  approxi¬ 
mately  $25,000.00.  If  the  Order  of  the  Zoning  Commission 
had  been  permitted  to  stand,  Sibley  would  have  lost  this 
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sizeable  sum  already  expended  or  incurred  for  arcliitectural 
services  and  site  plans.  Because  of  their  being  further 
delayed  and  required  to  answer  as  the  result  of  this  appeal, 
they  have  sustained  great  additional  loss  and  damage. 

These  losses  to  appellees  represent  a  taking  of  their  prop¬ 
erty  and  rights  without  due  process  of  law  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the  United 
States.  . 

This  subject  is  more  fully  discussed  in  brief  of  appellees 
in  Appeal  No.  11,943  and  the  position  taken  there  is  incor¬ 
porated  herein  by  reference. 

IX.  All  of  the  protesting  residents  of  the  Spring  Valley- 
Wesley  Heights  area  purchased  their  property  with  the 
knowledge  that  the  Campus  Tract  was  zoned  Residen¬ 
tial  “A”,  which  zoning  permitted  the  construction  of  a 
hospital  on  the  Campus  Tract  as  a  matter  of  right. 

As  heretofore  appears  herein,  every  property  owner  in 
the  Spring  Valley  area  bought,  built  and  occupied  his  prop¬ 
erty  with  actual  or  constructive  notice  of  the  existence  of 
The  American  University  and  the  zoning  of  the  Campus 
Tract  as  Residential  A.  The  commencement  of  the  building 
of  American  University  took  place  approximately  in  the 
year  1895.  Universities  are  not  built  overnight.  For  more 
than  sixty  years  the  American  University  has  been  in  the 
making  and  it  will  continue  its  growth  throughout  many 
decades  and  possibly  centuries  to  come.  Harvard  Univer¬ 
sity,  William  and  Mary  College,  Yale  University  and  other 
schools  and  colleges,  not  necessary  here  to  enumerate,  have 
been  in  the  course  of  building  and  development  for  over  three 
centuries.  The  Zoning  Commission  should  not  be  permitted 
to  retard  the  future  growth  and  development  of  The  Uni¬ 
versity. 
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X.  The  District  Court  did  not  exceed  the  proper  scope  of 
judicial  review. 

With  respect  to  judicial  review  of  Zoning  Commission 
actions,  while  appellants  contend  that  Courts  are  not  war¬ 
ranted  in  substituting  their  judgments  for  those  of  zoning 
bodies,  it  is  nevertheless  well  established  that  the  gov¬ 
ernmental  power  to  interfere  by  zoning  regulations  with 
the  general  rights  of  the  land  owner,  or  restricting  the  char¬ 
acter  of  his  use,  is  not  unlimited  and  the  determination  of 
this  question  is  a  duty  which  the  Court  must  discharge. 
Bugher  v.  Gottwals,  60  App.  D.  C.  340,  54  F.  2d  451  (1931). 

This  rule  of  law,  heretofore  consistently  applied  in  this 
jurisdiction,  was  laid  down  by  this  Court  many  years  ago 
when  it  said : 

“In  the  case  we  refer  to  (Bugher),  we  did  not  hold, 
nor  do  we  hold  here,  that  the  action  of  the  Zoning  Com¬ 
mission  interfered  with  the  general  rights  of  the  land- 
owner  without  regard  to  public  safety,  morals  or  gen¬ 
eral  welfare.  All  that  we  said  in  the  Bugher  case,  and  all 
that  we  say  now,  is  that  this  is  a  question  of  fact  which 
ought  to  receive  judicial  scrutiny  and  decision  when,  as 
is  the  case  here,  it  is  raised  by  proper  averments  in  the 
bill.  ’  ’  Dorsey  v.  Gottwals ,  61  App.  D.C.  41,  57  F.  2d 
407  (1932). 

Also  see  Garrity  v.  District  of  Columbia,  66  App.  D.C. 
256,  86  F.  2d  207;  Hazen  v.  Hawley,  supra,  and  Wolpe  v. 
Poretsky,  supra. 

The  District  Court  here  followed  the  usual  procedure  of 
judicial  review.  An  extensive  and  exhaustive  hearing  was 
held  in  the  District  Court ;  many  witnesses  testified ;  much 
documentary  evidence  was  produced  as  hereinbefore  de¬ 
scribed  (see  Argument  II). 

The  method  of  judicial  review  applied  in  this  case  was 
that  agreed  to  and  stipulated  by  all  parties.  The  record  of 
the  hearing  before  the  Zoning  Commission  was  received  in 
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evidence  as  though  the  witnesses  who  testified  before  that 
Commission  had  been  called  in  court  and  there  also  tes¬ 
tified.  Both  sides  reserved  the  right  to  cross-examine,  any 
witness  who  had  testified  before  the  Zoning  Commission!. 
It  was  stipulated  that  the  testimony  given  by  any  witness 
before  the  Zoning  Commission  should  have  the  same  force 
and  effect  as  though  given  under  oath  at  the  trial,  although 
counsel  on  both  sides  were  not  precluded  from  asking  addi¬ 
tional  questions  of  any  such  witnesses.  This  was  done  in 
the  interest  of  shortening  the  trial  so  that  any  examination 
already  had  before  the  Zoning  Commission  would  not  be 
repeated.  (JA  9  266A-D,  Tr  530-532;  JA  412.) 

Prior  to  the  trial  one  of  the  attorneys  for  the  District  of 
Columbia  (Mr.  Gasch)  stated: 

“At  that  time  (trial  of  the  Hyman  case)  I  reviewed 
the  authorities  and  came  to  the  conclusion  that  where 
BZA — Board  of  Zoning  Adjustment — was  involved, 
that  that  was  on  the  record.  That  is  the  usual  view  of 
that  matter.  But  where  the  Zoning  Commission  is  in¬ 
volved,  since  they  act  legislatively,  and  since  in  some 
cases  there  is  no  record  of  why  the  legislative  agency , 
the  Commission,  made  such  a  decision,  that  those  cases 
are  usually  decided  de  novo.  (Italics  supplied.) 

THE  COURT:  You  mean  testimony  taken  by  the 
Court. 

MR.  GASCH:  Yes,  Your  Honor,  that  has  been  the 
practice  in  this  Court  in  most  of  the  Zoning  Commis¬ 
sion  cases.”  (JA  266-A.) 

Thereafter  the  trial  on  the  merits  proceeded  without  ob¬ 
jection  and  by  consent  of  all  parties. 

Appellant  is  not  now  in  a  position  to  object  to  the  scope 
of  judicial  review  applied  by  the  Court,  which  was  proper 
in  any  event  under  the  principles  of  law  hereinbefore  dis¬ 
cussed. 
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CONCLUSION 

For  the  reasons  hereinbefore  set  forth  the  jndgment  of 
the  District  Conrt  should  be  affirmed. 

Respectfully  submitted, 

Paul  B.  Cbomelin 
Thomas  M.  Raysob 
Of  Cromelin-  &  Townsend 
1366  National  Press  Bldg. 

"  Washington  4,  D.  C. 

Attorneys  for  Appellee 
Lucy  Webb  Hayes  National 
Training  School  for 
Deaconesses  and  Missionaries 
E.  F.  Colladay 
D.  C.  Colladay 
James  R.  Stoner 

Of  Colladay  &  Colladay 
Attorneys  for  Appellee 
The  American  University 
1331  G  Street,  Northwest 
•  Washington  5,  D.  C. 
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APPENDIX 

DISTRICT  COURT  OPINION  OF 
JUDGE  JENNINGS  BAILEY  IN 
WOLPE  v.  PORETSKY 

{Poretsky  v.  Kutz  et  al.,  CA  14,  604-42) 

“The  plaintiff  bought  the  property  in  question  when  the 
zoning  regulations  permitted  the  erection  of  an  apartment 
building  upon  it.  He  at  a  considerable  expense  caused 
plans  to  be  drawn  for  a  large  apartment  building.  He  also  - 
took  up  with  the  proper  officials  of  the  defendants  questions 
as  to  smoke  control  and  other  necessary  preliminaries. 
Shortly  afterwards  proceedings  were  instituted  by  parties 
living  some  two  city  blocks  and  more  to  the  west  and  north¬ 
west  of  plaintiff’s  property,  seeking  a  rezoning  of  it  so  as 
to  prevent  the  erection  of  an  apartment  building  upon  it. 
After  a  hearing  the  Zoning  Commission  rezoned  this  prop¬ 
erty  as  requested  against  the  recommendation  of  the  Zoning 
Advisory  Council. 

The  property  of  the  plaintiff  is  situated  on  the  west  side 
of  Sixteenth  Street,  immediately  north  of  a  bridge  over 
Rock  Creek  Park,  fronting  some  three  hundred  (300)  feet 
on  Shepherd  Street  and  two  hundred  seventy  (270)  feet 
on  Sixteenth  Street.  The  evidence  shows  that  the  nature 
of  this  property  for  apartments  is  more  desirable  than 
its  value  if  used  for  separate  dwellings.  It  has  been 
hitherto  assessed  for  taxation  on  a  valuation  based  upon 
its  availability  for  the  erection  of  an  apartment  build¬ 
ing.  The  property  immediately  across  from  this  property 
on  Sixteenth  Street  is  zoned  for  apartments.  The  owners 
of  the  property  on  the  other  side  of  Shepherd  Street  have 
raised  no  objections  to  the  erection  of  an  apartment  build¬ 
ing  on  the  property  in  question. 

In  view  of  the  situation  of  this  property  at  the  foot  of 
a  hill;  the  fact  that  the  erection  of  an  apartment  on  it 
would  not  interfere  with  the  air  or  light  to  the  buildings  on 
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the  property  of  those  who  have  sought  the  change  in  zoning; 
the  requirements  of  the  building  regulations  as  to  accomoda¬ 
tions  for  automobiles  beneath  apartment  buildings;  the  fact 
that  neither  Shepherd  Street  nor  Taylor  Street,  the  next 
street  north  of  and  parallel  to  Shepherd  Street,  continue  on 
the  other  side  of  Sixteenth  Street  at  this  point,  the  fact  that 
this  property  alone  has  been  picked  out  for  rezoning,  and 
the  fact  that  the  erection  of  an  apartment  building  upon  this 
property  would  not  impair  the  health,  safety,  morals,  con¬ 
venience,  order,  prosperity  or  general  welfare  of  the  District 
of  Columbia,  show  that  the  action  of  the  Zoning  Commis¬ 
sion  was  unreasonable,  arbitrary,  and  capricious.  The  re- 
zoning  of  the  property  in  question  was  void  and  should  be 
vacated  and  set  aside. 

(s)  Jennings  Bailey,  Justice. 

FINDINGS  OF  FACT,  10  pages,  giving  complete  history 
of  the  zoning  of  this  property  and  of  the  steps  taken  by  the 
plaintiff  to  acquire  it  and  to  prepare  for  its  improvement 
with  an  apartment  house. 

CONCLUSIONS  OF  LAW: 

1.  That  the  action  of  the  Zoning  Commission  in  rezoning 
parcel  70/100  on  November  7,  1941,  bears  no  substantial 
relation  to  the  health,  safety,  morals,  convenience,  order, 
prosperity  or  general  welfare  of  the  community. 

2.  That  said  action  of  the  Zoning  Commission  was  un¬ 
reasonable,  arbitrary,  capricious,  and  void  and  should  be 
vacated,  set  aside,  and  held  for  naught. 

(s)  Jennings  Bailey,  Justice. 

No  objection  as  to  form:  (s)  Vernon  E.  West,  Attorney  for 

defendants.” 
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PETITION  TO  ZONING-  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 

Re:  Relocation  of  Sibley  Memorial  Hospital  on  property 
now  owned  by  Tbe  American  University — Amendment  to 
Zoning  Map  of  District  of  Columbia. 

Spring  Valley-Wesley  Heights  Citizens  ’  Association,  a 
corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  District  of  Columbia,  acting  for 
and  on  behalf  of  its  420  members,  and  the  persons  signatory 
hereto  (all  of  whom  are  residents  of  the  residential  com¬ 
munities  commonly  known  as  “Spring  Valley,,  or  “Wesley 
Heights”  and  some  of  whom  are  also  members  of  Spring 
Valley-Wesley  Citizens  ’  Association)  respectfully  appeal 
to  and  petition  the  Zoning  Commission  of  the  District  of 
Columbia  to  amend  the  zoning  map  by  changing  Parcel 
22/42  (except  the  portion  thereof  along  Massachusetts  Ave¬ 
nue,  Northwest,  approximately  60  feet  in  width,  which  is 
presently  designated  as  Residential  “A”  Restricted  Area) 
from  Residential  “A”  Area  to  Residential  “A”  Restricted 
Area,  said  property  being  located  on  the  northwest  side  of 
Nebraska  Avenue,  Northwest,  southwest  of  Massachusetts 
Avenue,  Northwest,  on  the  east  side  of  University  Avenue, 
Northwest,  and  north  of  Rockwood  Parkway,  Northwest, 
which  property  is  commonly  referred  to  as  “Campus  of 
The  American  University”  and  hereinafter  referred  to  as 
“American  University  property.” 

As  grounds  for  this  appeal  and  petition,  your  petitioners 
respectfully  show  that : 

The  American  University  property  (except  as  noted 
above)  is  presently  designated  as  Residential  “A”  Area 
which  classification  permits  the  erection  of  a  hospital 
thereon.  Your  petitioners  are  reliably  informed  that  the 
said  American  University  has  agreed  to  convey  approxi¬ 
mately  six  acres  of  its  property  (which  six-acre  tract  is 
hereafter  referred  to  as  “hospital  tract”)  to  Sibley  Me¬ 
morial  Hospital  and  that  said  Sibley  Memorial  Hospital 
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proposes  to  erect  a  hospital  thereon.  Your  petitioners  are 
informed  that  Sibley  Memorial  Hospital  has  not  as  yet 
taken  any  affirmative  steps  whatsoever  with  respect  to  the 
drawing  of  the  plans,  the  financing,  or  the  letting  of  a  con¬ 
tract  or  contracts  in  connection  with  the  proposed  project. 
Your  petitioners  are  further  informed  that  American  Uni¬ 
versity  has  not  as  yet  conveyed  said  hospital  tract  to  Sibley 
Memorial  Hospital. 

For  the  reasons  hereinafter  given,  your  petitioners  be¬ 
lieve  and  therefore  state  that  the  erection  of  a  hospital  on 
said  hospital  tract  or  on  any  part  thereof  will  reduce  the 
value  of  all  real  estate  adjacent  to  and  proximately  sit¬ 
uated  near  the  said  hospital  tract  by  at  least  $2,000,000. 

Your  petitioners  believe  and  therefore  state  that  sub¬ 
stantially  all  property  situated  in  the  Spring  Valley  and 
Wesley  Heights  residential  communities  will  be  damaged 
to  some  extent  and  in  varying  degrees  but  that  all  property 
situated  within  the  area  described  below  (hereinafter  called 
* 4 principal  affected  area”)  will  be  most  adversely  affected 
by  the  erection  of  the  proposed  hospital. 

Principal  Affected  Area 

Bounded  on  the  north  by  that  part  of  Tilden  Street  be¬ 
tween  Wesley  Circle  on  the  east  to  49th  Street  on  the  west ; 
bounded  on  the  west  by  that  portion  of  49th  Street  from 
Tilden  Street  on  the  north  to  Glenbrook  Road  on  the  south ; 
thence  west  from  the  intersection  of  49th  Street  and  Glen¬ 
brook  Road  to  Indian  Lane;  thence  southeast  on  Indian 
Lane  to  Nebraska  Avenue;  thence  northeast  on  Nebraska 
Avenue  to  Macomb  Street ;  thence  east  on  Macomb  Street  to 
45th  Street;  thence  north  on  45th  Street  to  Nebraska  Ave- 
nut;  thence  northeast  on  Nebraska  Avenue  to  Ward  Circle; 
thence  northwest  on  Massachusetts  Avenue  to  Wesley  Cir¬ 
cle,  the  place  of  beginning. 

With  the  exceptions  of  the  American  University  prop¬ 
erty  and  two  other  exceptions  (small  apartment  buildings), 
the  principal  affected  area  is  exclusively  a  residential  area 
consisting  only  of  single-family,  privately-owned  residences. 
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Except  for  the  property  on  the  easterly  side  of  Nebraska 
Avenue  between  Newark  Street  on  the  south  and  Ward 
Circle  on  the  north,  all  property  surrounding  the  American 
University  property  is  presently  zoned  as  Residential  “A” 
Restricted  Area.  Your  petitioners  believe  and  therefore 
state  that  several  of  the  residences  situated  in  the  principal 
affected  area  are  among  the  finest  in  the  District  of  Colnm,- 
bia.  Your  petitioners  believe  and  therefore  state  that  the 
present  fair  market  value  of  the  residences  located  in  the 
principal  affected  area  vary  from  approximately  $30,000 
to  at  least  $150,000.  In  the  opinion  of  your  petitioners,  the 
average  value  of  said  residences  is  approximately  $50,000. 

The  number  of  residences  located  in  the  principal  af¬ 
fected  area  are  as  follows : 

No.  of 

East  West  Houses 

Tilden  Street  University  Avenue  49th  Street  29 

(Wesley  Circle) 

Sedgwick  Street  University  Avenue  49th  Street  32 

Rodman  Street  University  Avenue  49th  Street  26 

Quebec  Street  University  Avenue  49th  Street  23 


Woodway  Lane  17 

Glenbrook  Road 

Between  University  Avenue  and  Indian  Lane  13 

Indian  Lane 

Between  Glenbrook  Road  and  Nebraska  Avenue  18 
Nebraska  Avenue 

Between  Indian  Lane  and  Massachusetts  Avenue  11 

(Ward  Circle) 

Macomb  Street 

Between  Nebraska  Avenue  and  45th  Street  3 

45th  Street 

Between  Nebraska  Avenue  and  Macomb  Street  3 

Rockwood  Parkway 

Between  Nebraska  Avenue  and  Indian  Lane  6 

University  Avenue 

Between  Rockwood  Parkway  and  Glenbrook  Road 
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49th  Street 

North 

Tilden  Street 

South 

Glenbrook  Road 

30 

48th  Street 

Tilden  Street 

Quebec  Street 

16 

47th  Street 

Tilden  Street 

Rodman  Street 

17 

University  Avenue 

Mass.  Ave. 

Quebec  Street 

9 

Corey  Place 

(Including  portion  of 

Wesley  Circle  south  of 
Massachusetts  Avenue) 

12 

Total  270 

For  the  reasons  set  forth  below,  your  petitioners  believe 
and  therefore  state  that  the  value  of  the  270  residences  sit¬ 
uated  in  the  principal  affected  area  will  be  reduced  by  at 
least  $2,000,000  as  a  consequence  of  the  erection  of  said 
hospital  and  further  that  the  residential  communities 
Spring  Valley  and  Wesley  Heights  will  be  adversely  af¬ 
fected  thereby: 

1.  There  will  be  a  very  substantial  increase  in  traffic 
flowing  through  the  aforesaid  area,  which  traffic  will  con¬ 
sist  of  automobiles  (visitors,  doctors,  nurses,  employees 
and  other  persons  having  business  at  the  hospital),  trucks 
(garbage,  supplies,  food  and  maintenance),  ambulances, 
buses  and  taxis,  which  traffic  will  be  on  a  twenty-four-hour 
basis  each  day  of  the  year. 

2.  Your  petitioners  are  informed  that  American  Univer¬ 
sity  does  not  propose  to  grant  a  means  of  ingress  or  egress 
to  the  hospital  tract  over  its  property  from  Nebraska  Ave¬ 
nue.  Your  petitioners  are  further  informed  that  Univer¬ 
sity  Avenue,  as  proposed,  will  be  extended  in  a  northerly 
direction  thus  providing  the  ‘‘main  entrance’ ’  to  the  hos¬ 
pital  tract  at  or  near  the  junction  of  University  Avenue  and 
Glenbrook  Road.  Your  petitioners  believe  that  said  “main 
entrance”  will  be  inadequate  and  that  additional  entrances 
will  be  opened  off  Woodwav  Lane  and/or  University  Ave¬ 
nue  (between  Wesley  Circle  and  Quebec  Street)  in  order 
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to  afford  better  access  to  the  hospital  for  ambulances  (from 
Massachusetts  Avenue),  trucks  (garbage,  service,  mainte¬ 
nance),  and  employees. 

3.  The  safety  and  well  being  of  children  in  the  aforesaid 
area  will  be  endangered  by  the  increase  in  traffic,  especially 
those  children  going  to  and  from  Horace  Mann  School. 

4.  The  public  streets  leading  to  the  hospital  tract,  with 
the  exception  of  Massachusetts  and  Nebraska  Avenues,  are 
inadequate  to  accommodate  the  additional  traffic.  The 
widening  of  the  streets  leading  to  the  hospital  tract  will 
cause  very  substantial  damage  to  many  of  the  residences 
located  in  the  principal  affected  area. 

5.  The  value  of  the  residences  located  near  the  hospital 
tract  will  be  adversely  affected  as  a  result  of  on-the-street 
parking,  which  parking  will,  of  course,  aggrevate  the  traffic 
congestion. 

6.  Depending  on  the  type  of  facilities  installed,  smoke 
and  fume  problems  caused  by  the  heating  plant  and/or  the 
incinerator  may  well  arise.  There  will  be  problems  from 
debris  and  refuse  which  inevitably  attend  an  operation  such 
as  proposed. 

7.  The  only  existing  commercial  establishments,  such  as 
grocery  and  drug  stores,  within  a  radius  of  9  blocks  from 
the  hospital  tract  are  located  (a)  on  45th  Street  near 
Macomb  Street  and  (b)  on  Massachusetts  Avenue  between 
48th  Street  and  49th  Street  known  as  “Spring  Valley 
Shopping  Center.”  In  the  event  the  hospital  is  relocated 
as  proposed,  your  petitioners  believe  and  therefore  state 
that  in  all  probability  efforts  will  be  made  to  amend  the 
Zoning  maps  or  otherwise  seek  exceptions  under  the  Zon¬ 
ing  Regulations  in  order  to  permit  drug  stores,  restaurants, 
and  other  similar  business  establishments  near  the  hospital 
tract. 

8.  If  the  hospital  is  erected  as  proposed,  your  petitioners 
believe  and  therefore  state  that  in  order  to  accommodate 
persons  going  to  and  from  the  hospital  new  bus  routes  will 
be  established  over  certain  of  the  streets  in  the  principal 
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affected  area,  such  as  49th  Street,  Rockwood  Parkway, 
University  Avenue  and  Glenbrook  Road. 

9.  The  erection  of  the  hospital  will  adversely  affect,  and 
substantially  destroy,  the  beauty,  quiet  and  serenity  of  the 
well-planned  and  well-regulated  residential  communities 
Spring  Valley  and  Wesley  Heights. 

Your  petitioners  respectfully  request  the  Zoning  Com¬ 
mission  to  give  careful  study  and  consideration  to  the  plea 
of  your  petitioners  and  further  request  that  the  matter  be 
set  for  public  hearing  at  the  earliest  possible  date  convenient 
to  the  Zoning  Commission. 

Each  individual  signing  this  petition  (unless  otherwise 
noted)  represents  that  he  or  she  is  either  owner  or  the 
spouse  of  the  owner  of  the  property  located  at  the  address 
opposite  his  or  her  name. 

A  copy  of  the  Petition  is  being  served  on  each  member  of 
the  Board  of  Trustees  of  Sibley  Memorial  Hospital  and 
American  University. 

Respectfully  submitted, 

Spring  Valley-Wesley  Heights  Citizens’  Association 
By  (s)  Thomas  W.  McGregor,  President.  Bv  (s) 
Richard  M.  Cox,  Secretary. 

[PUBLIC  LAW  648— 79th  CONGRESS] 
[CHAPTER  803— 2d  SESSION] 

[S.  223] 

AN  ACT 

To  provide  for  the  establishment  of  a  modem,  adequate, 

and  efficient  hospital  center  in  the  District  of  Columbia. 

Be  is  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled. 
That  in  order  to  provide  more  adequate  hospital  facilities 
in  the  District  of  Columbia  the  Federal  Works  Administra- 
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tor  is  authorized  to  acquire  land  and  construct  buildings 
and  to  these  ends  is  empowered: 

(a)  to  acquire  prior  to  the  approval  of  title  by  the  At¬ 
torney  General  (without  regard  to  sections  1136,  as 
amended,  and  3709  of  the  Revised  Statutes)  improved  or 
unimproved  lands  or  interests  in  lands  in  the  District  of 
Columbia  by  purchase,  donation,  exchange,  or  condemna¬ 
tion  (including  proceedings  under  the  Acts  of  August  1, 
1888  (25  Stat.  357),  March  1,  1929  (45  Stat.  1415),  and 
February  26, 1931  (46  Stat.  1421))  for  such  hospital  facili¬ 
ties  ; 

(b)  by  contract  or  otherwise  (without  regard  to  sections 
1136,  as  amended,  and  3709  of  the  Revised  Statutes,  and 
section  322  of  the  Act  of  June  30, 1932  (47  Stat.  412),  prior 
to  approval  of  title  by  the  Attorney  General,  to  make  sur¬ 
veys  and  investigations,  to  plan,  design,  and  construct  hos¬ 
pital  facilities  in  the  District  of  Columbia  on  lands  or  in¬ 
terests  in  lands  acquired  under  the  provisions  of  subsec¬ 
tion  (a)  hereof  or  on  other  lands  of  the  United  States  which 
may  be  available  (the  transfers  of  which  for  this  purpose 
by  the  Federal  agency  having  jurisdiction  thereof  are  here¬ 
by  authorized  notwithstanding  any  other  provision  of  law), 
provide  proper  approaches  thereto,  utilities,  and  procure 
necessary  materials,  supplies,  articles,  equipment,  and  ma¬ 
chinery,  and  do  all  things  in  connection  therewith  to  carry 
out  the  provisions  of  this  Act ;  and 

Sec.  2.  Notwithstanding  any  other  provision  of  law, 
whether  relating  to  the  acquisition,  handling,  or  disposal 
of  real  or  other  property  by  the  United  States  or  to  other 
matters,  the  Federal  Works  Administrator,  with  respect 
to  any  hospital  facilities  acquired  or  constructed  under  the 
provisions  of  this  Act,  is  authorized  to  enter  into  leases  with 
private  agencies  for  the  operation  and  maintenance  of  such 
hospital  facilities  or  useable  separable  portions  thereof 
upon  such  terms,  including  the  period  of  any  such  leases, 
annual  rentals,  provision  for  joint  use  of  facilities,  provi¬ 
sions  for  operation,  maintenance,  repair,  and  replacement 
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of  buildings,  equipment,  machinery,  and  furnishings  and 
appropriate  security  to  assure  the  performance  of  any  such 
leases,  and  to  sell  for  cash  or  credit  or  to  convey  in  ex¬ 
change  for  other  properties  any  such  hospital  facilities  or 
usable  separable  portion  thereof  to  private  agencies  on  such 
terms  as  may  be  deemed  by  the  Administrator  to  be  in  the 
public  interest:  Provided ,  That  all  hospitals  participating 
in  such  center  shall  be  required  either  to  convey  to  the  Gov¬ 
ernment,  free  and  clear  of  all  incumbrance,  the  land  and 
buildings  now  held  by  them  or  to  sell  the  same  at  such  price 
as  is  agreed  to  and  approved  by  the  Federal  Works  Ad¬ 
ministrator  and  to  pay  the  proceeds  thereof  to  the  Govern¬ 
ment  at  the  option  of  the  Federal  Works  Agency. 

Sec.  3.  In  carrying  out  the  purposes  of  this  Act,  the 
Federal  Works  Administrator  shall  provide  a  hospital 
center  of  such  size  and  design  as  he  shall  deem  feasible 
and  economical  of  operation. 

Sec.  4.  In  carrying  out  the  provisions  of  this  Act  the 
Federal  Works  Administrator  is  authorized  to  utilize  the 
services  of  or  to  act  through  the  United  States  Public  Health 
Service  in  the  Federal  Security  Agency,  the  Federal  Works 
Agency,  and  any  other  department  or  agency  of  the  United 
States,  and  any  funds  appropriated  pursuant  to  this  Act 
shall  be  available  for  transfer  to  such  department  or  agency 
in  reimbursement  thereof. 

Sec.  5.  Thirty  per  centum  of  the  net  amount  expended 
by  the  Federal  Works  Administrator  under  this  Act  shall 
be  charged  against  the  District  of  Columbia  and  shall  be 
repaid  to  the  Government  by  the  Commissioners  of  the  Dis¬ 
trict  of  Columbia  at  such  times  and  in  such  amounts,  with¬ 
out  interest,  as  the  Congress  shall  hereafter  determine.  The 
District  of  Columbia  shall  be  entitled  to  30  per  centum  of 
the  sale  price  of  any  of  the  properties  sold  by  the  Federal 
Works  Administrator  under  section  2  of  this  Act,  other  than 
properties  the  value  of  which  is  deducted  from  the  gross 
amount  expended  to  determine  the  net  amount  upon  which 
the  30  per  centum  to  be  charged  against  the  District  of 
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Columbia  is  computed,  and  the  District  of  Columbia  shall 
also  be  entitled  to  receive  30  per  centum  of  any  rentals 
received  from  the  leasing  of  any  of  the  hospital  facilities 
acquired  or  constructed  by  the  Federal  Works  Administra¬ 
tor  under  this  Act.  The  amounts  which  may  be  due  the 
District  hereunder  shall  be  credited  on  the  amount  owed  the 
Government  by  the  District  of  Columbia  until  such  obliga¬ 
tion  of  the  District  is  discharged  in  full. 

Sec.  6.  For  carrying  out  the  purposes  of  this  Act,  in¬ 
cluding  administrative  expenses,  there  is  hereby  authorized 
to  be  appropriated  during  the  period  ending  June  30, 1952, 
the  sum  of  $35,000,000  to  be  appropriated  at  such  times  and 
in  such  amounts  as  the  Congress  shall  determine. 
Approved  August  7,  1946. 

Hearings  before  the  Subcommittee  of  the  Committee 
on  Appropriations,  House  of  Representatives,  82d  Con¬ 
gress,  2d  Session,  on  the  Supplemental  Appropriation  Bill 
for  1953,  H.  R.  8370,  Part  I,  at  p.  185. 

GENERAL  SERVICES  ADMINISTRATION 
Hospital  Facilities  in  the  District  of  Columbia 

Witnesses:  W.  E.  Reynolds,  Commissioner  of  Public  Build¬ 
ings;  H.  G.  Hunter,  Deputy  Commissioner  of  Public 
Buildings;  W.  Meade  Keller,  Regional  Counsel,  Region  3; 
D.  E.  A.  Cameron,  Director,  Budget  Division,  General 
Services  Administration;  J.  E.  Strawser,  Budget  Repre¬ 
sentative,  Public  Buildings  Service. 

Mr.  Thomas:  Come  in,  gentlemen,  and  have  a  seat. 

With  us  this  afternoon  we  have  our  distinguished  friends, 
Mr.  W.  E.  Reynolds,  Commissioner  of  Public  Buildings; 
Mr.  H.  G.  Hunter,  Deputy  Commissioner;  Mr.  W.  Meade 
Keller,  regional  counsel,  region  3;  Mr.  D.  E.  A.  Cameron, 
Director,  Budget  Division,  General  Services  Administra¬ 
tion;  and  Mr.  J.  E.  Stawser,  Budget  Representative,  PBS. 
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You  are  appearing  in  connection  with  an  estimate  for 
$11,400,000  as  contained  in  House  Document  No.  467,  to 
implement  the  act  of  October  25  of  last  year  which  imple¬ 
mented  the  old  act  of  August  7,  1946,  where  you  had  an 
authorization  of  $35,000,000,  if  I  remember - 

Mr.  Reynolds:  Thirty-five  million,  to  establish  a  hospital 
center. 

Mr.  Thomas:  And  heretofore  we  appropriated  $2,200,000 
cash  and  have  given  contract  authorization  of  $19,500,000. 

Then  Congress  authorized  $14,400,000  to  take  care  of  all 
the  agencies  in  the  District  of  Columbia,  private  agencies, 
but  within  the  total  authorization  of  $35,000,000;  is  that 
correct? 

Mr.  Reynolds :  That  is  correct. 

Mr.  Thomas:  It  is  on  a  50-50  basis? 

Mr.  Reynolds:  That  is  right;  and  the  District  of  Columbia 
is  to  repay  the  Federal  Government  at  the  rate  of  3  percent 
per  year  for  half  of  the  contribution  that  the  Federal  Gov¬ 
ernment  makes. 


GRANTS  TO  PRIVATE  HOSPITALS 

Mr.  Thomas:  You  are  seeking  $11,400,000. 

At  this  point  insert  in  the  record  page  3,  which  shows  a 
breakdown  showing  the  contributions  and  names  of  the  five 
cooperating  institutions. 

Also  put  in  the  paragraph  on  the  bottom  of  page  4  and  at 
the  top  of  page  5  in  the  record,  showing  the  administrative 
cost  of  $84,500  during  1953. 

But  that  is  for  the  administrative  cost  on  the  $11,400,000 
during  1953  and  the  total  administrative  cost  on  it  will  be 
$284,500. 

Breaking  down  that  cost  a  little  bit  further,  Mr.  Reporter, 
also  insert  at  this  point  the  last  paragraph  on  the  obliga¬ 
tions  by  objects,  02,  04,  06,  and  07,  on  the  green  sheet  num¬ 
bered  6,  which  shows  justification  of  the  estimate  of  $11,- 
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400,000,  to  take  care  of  the  five  participating  hospitals  on 
a  50-50  matching  basis;  travel,  $500,  conmmnication  serv¬ 
ices,  $500,  printing  and  reproduction,  $1,000;  other  con¬ 
tractual  services,  $500. 

Then  you  have  an  element  here  of  services  performed  by 
“Construction  services,  public  buildings,  General  Services 
Administration,”  $81,000. 

Supplies  and  materials,  $1,000. 

So  you  have  $84,500;  that  adds  up  correctly. 

(The  material  referred  to  is  as  follows:) 

Following  is  a  list  of  the  private  agencies  requesting 
grants,  a  brief  description  of  the  proposed  program  of  each, 
the  estimated  cost  of  the  program,  and  the  tentative 
amounts  of  the  grants. 

Total  Tentative 

estimate  amount  of 

of  cost  grant 

1.  Children’s  Hospital  of  the  Dis¬ 

trict  of  Columbia1 _ _ _ $  3,259,000  $  595,000 

2.  Providence  Hospital _  8,000,000  4,000,000 

3.  The  Lucy  Webb  Hayes  National 

Training  School  for  Deacon¬ 
esses  and  Missionaries,  includ¬ 
ing  Sibley  Memorial  Hospital  9,382,000  4,691,000 

4.  Eastern  Dispensary  and  Cas¬ 

ualty  Hospital _  2,059,000  1,029,500 

5.  National  Homeopathic  Hospital  1,600,000  800,000 

Total _ $24,300,000  $11,115,500 

1  Children’s  Hospital  was  partially  completed  at  the  time 
of  the  passage  of  this  act,  which  accounts  for  the  small 
amount  of  grant  requested. 


2.  Providence  Hospital. — The  construction  of  the  hospital 
building  would  provide  a  completely  new  plant  containing 
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352  beds  for  surgical,  medical,  pediatric,  and  maternity  pa¬ 
tients,  60  bassinets,  quarters  for  60  Sisters,  out-patient 
diagnostic  clinic,  X-ray  department  and  laboratory,  com¬ 
plete  operating  and  delivery  suites,  and  a  nurses’  home  for 
150  student  nurses,  with  all  teaching  facilities. 

TENTATIVE  BREAKDOWN  OF  COSTS 

Site  . . . . $  500,000 

Construction  _ 6,600,000 

Equipment  _  500,000 

Fees,  miscellaneous  expenses . . 400,000 


Total  _ $8,000,000 

3.  Sibley  Hospital. — Construction  of  the  hospital  build¬ 
ing  would  provide  a  completely  new  plant  containing  348 
beds  for  surgical,  medical,  pediatric,  and  maternity  pa¬ 
tients,  46  bassinets,  out-patient  diagnostic  clinic,  X-ray 
department  and  laboratory,  complete  operating  and  deliv¬ 
ery  suites,  and  a  nurses’  home  for  168  nurses,  with  all  teach¬ 
ing  facilities. 

TENTATIVE  BREAKDOWN  OF  COSTS 

Site  _ $1,406,000 

Construction  _  6,620,000 

Equipment  _  950,000 

Fees,  miscellaneous  expenses _  406,000 


Total  _ _ _ _ _ _ _ $9,382,000 


The  work  program  of  the  various  agencies  contemplates 
the  acquisition  of  land,  where  required,  the  preparation  of 
plans  and  the  award  of  contracts  during  the  1953  fiscal  year. 
Based  on  this  program  and  considering  the  total  estimated 
cost  to  be  incurred  by  the  agencies  involved,  it  would  be 
necessary  that  the  GSA  incur  obligations,  in  1953,  in  the 
amount  of  $11,115,500,  for  payments  to  the  various  agencies 
as  the  program  progresses. 
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The  off-site  administration  of  the  grant  program  by  GSA 
will  involve  the  processing  of  applications  for  grants, 
periodic  payments  to  the  agencies  as  work  on  the  projects 
progresses,  advisory  technical  assistance  for  the  develop¬ 
ment  of  plans  and  specifications,  checking  of  plans  and 
specifications  from  preliminary  design  through  the  working 
drawing  stages  to  completion,  checking  of  modifications  in 
original  plans  during  the  construction  period,  and  making 
periodical  and  final  inspection  of  construction  and  attend¬ 
ance  at  conferences  with  officials  of  agencies  involved.  It  is 
estimated  that  the  sum  of  $284,500  will  be  required  for 
these  purposes  and  for  general  office  expenses  incidental 
thereto,  during  the  presently  contemplated  life  of  the  pro¬ 
gram.  Of  this  amount,  the  sum  of  $84,500  will  be  required 
during  fiscal  1953.  It  is  not  anticipated  that  the  adminis¬ 
tration  of  the  program  will  require  additional  personnel  to 
be  charged  directly  to  this  appropriation,  but  that  technical 
and  clerical  services  will  be  made  available  as  needed  for 
the  program  and  covering  reimbursement  will  be  charged  to 
the  appropriation  on  a  time-card  basis.  The  estimate  for 
1953  provides  $81,000  for  such  services  together  with  an 
amount  of  $3,500  for  nominal  sums  required  for  communi¬ 
cation  services,  printing  and  reproduction,  and  other  mis¬ 
cellaneous  office  expenses. 

The  additional  amount  of  $11,400,000  is  requested  as  a 
supplemental  appropriation  under  this  head  to  finance  the 
grant  portion  of  the  District  of  Columbia  hospital  program. 

•  ••••••••• 

Mr.  Thomas:  Is  there  any  other  city  in  the  United  States 
where  the  taxpayers  and  the  Government  pay  50  percent  of 
hospital  construction  cost  for  hospitals,  that  you  recall, 
outside  of  the  District  of  Columbia? 

Mr.  Reynolds:  I  am  not  familiar  with  the  programs  out¬ 
side  the  District  of  Columbia.  I  know  the  Hill-Burton  bill 
operates.  To  what  extent  that  participation  goes,  I  cannot 
say. 

Mr.  Thomas:  That  is  only  in  small  poor  communities 
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where  they  do  not  have  a  hospital.  The  larger  cities  of  the 
United  States  or  the  larger  counties  are  not  even  eligible 
for  it. 

Mr.  Yates:  Are  these  funds  given  on  the  condition  that 
proportionate  amounts  will  be  raised  by  the  hospitals  them¬ 
selves? 

Mr.  Reynolds:  Yes;  they  have  to  have  the  funds  available 
before  we  enter  into  a  contract  with  them.  In  other  words, 
they  cannot  be  conditional  amounts. 

Mr.  Yates:  Are  the  funds  granted  under  the  Hill-Burton 
Act  or  another  law  that  is  equivalent  to  the  Hill-Burton 
Act,  that  applies  specifically  to  the  District  of  Columbia? 

Mr.  Reynolds:  It  applies,  but  I  think  under  the  formula 
they  have  a  very  small  amount. 

Most  of  that  information  was  developed  on  the  hearings 
on  authorization;  but  we  have  no  interest  in  that  part. 

Mr.  Yates:  What  check  do  you  have  that  the  amounts 
requested  are  reasonable? 

Mr.  Reynolds:  We  expect  to  not  only  approve  the  draw¬ 
ings  and  specifications  that  were  prepared  in  these  hospitals 
but  also  to  actually  check  on  the  contracts  and  the  funds 
they  actually  pay  out  so  that  we  will  be  sure  we  are  within 
the  limitations  as  authorized  by  the  Congress,  of  50  percent. 

STATUS  OF  THE  PRIVATE  HOSPITAL  PROJECTS 

Mr.  Yates:  Have  contracts  been  let  for  construction  for 
the  hospital? 

Mr.  Reynolds:  The  only  one  that  has  been  let  is  the  Chil¬ 
dren’s  Hospital;  that  is  under  contract. 

Providence  Hospital  has  acquired  a  site  and  has  an  archi¬ 
tect  working  on  the  drawings  and  specifications. 

Sibley  Hospital  has  arranged  for  the  site.  They  are  more 
or  less  in  the  preliminary  stage.  They  are  not  as  far  along 
as  the  first  two. 

Casualty  Hospital  has  completed  the  drawings  and  speci¬ 
fications. 
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PUBLIC  LAW  547— 82d  CONGRESSv  s  ~ 
CHAPTER  .758— 2d  SESSION  '  .  ; 

H.  R.  8370 

AN  ACT 

All  66  Stat.  637. 

Making  supplemental  appropriations  for  the  fiscal  year 
ending  Jane  30,  1953,  and  for  other  purposes. 

•  *  . *  V"  "  . *  -  • 

•  •  •  •  •  •  #  '  :  • 

GENERAL  SERVICES  ADMINISTRATION 
Hospital  Facilities  in  the  District  of  Columbia 

For  expenses  necessary  in  carrying  out  the  provisions  of 
the  Act  approved  August  7, 1946  (60  Stat  896),  as  amended 
(65  Stat.  657),  authorizing  the  establishment  of  a  hospital 
center  in  the  District  of  Columbia,  including  grants  to  pri¬ 
vate  agencies  for  hospital  facilities  in  said  District,  $11,- 
400,000,  to  remain  available  until  expended :  Provided ,  That 
the  foregoing  appropriation  shall  be  the  total  amount  to 
be  provided  by  the  Federal  Government  for  the  comple¬ 
tion  of  the  projects  contemplated  in  connection  with  such 
appropriation :  Provided  further,  That  appropriations  and 
contract  authorizations  heretofore  granted  under  the  head 
of  “Hospital  Center,  District  of  Columbia* *  shall  be  merged 
with  and  accounted  for  as  a  part  of  this  appropriation. 


Sec.  1416.  This  Act  may  be  cited  as  the  “Supplemental 
Appropriation  Act,  1953.** 

Approved  July  15,  1952. 

•  •  •  •  •  •  •  •  ••  •  • 

ZONING  REGULATIONS  OF  THE 
DISTRICT  OF  COLUMBIA 
(1953  Ed.) 

Section  XIV(a)(4) 

“4.  Except  as  otherwise  provided  in  this  paragraph,  the 
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amount  of  off-street  parking  area  required  under  para¬ 
graph  1  of  this  section  shall  be  determined  in  accordance 
with  the  following  table: 


Hospitals:  1  parking  space  for  each  four  beds.” 

^  (Pp.  23-24.) 

r  Section  XV(b) 

“In  the  “A”  semi-restricted-area  district  the  minimum 
dimensions  of  yards  and  courts  and  the  maximum  per¬ 
centage  of  lot  occupancy  shall  be  the  same  as  for  “A”  area 
district,  except  that  hereafter  no  building  shall  be  erected 
or  altered  for  use  as  an  *  *  *  hospital  •  •  •  nor  shall  any 
building  or  premises  be  used  for  these  purposes.” 

(pp.  26-27.) 

Section  XX11I,  Part  2 

*  .  i 

.“2.  Permit  a  philanthropic  or  eleemosynary  institution 
in  the  residential  district,  except  in  an  “A”  restricted  area 
district.” 

(p.  39.) 

Rules  52(a)  F.R.C.P. 

*  “Effect.  In  all  actions  tried  upon  the  facts  without  a 
jury  or  with  an  advisory  jury,  the  court  shall  find  the  facts 
specially  and  state  separately  its  conclusions  of  law  thereon 
and  direct  the. entry  of  the  appropriate  judgment;  • 
Findings  of  fact  shall  not  be  set  aside  unless  clearly  errone¬ 
ous,  and  due  regard  shall  be  given  to  the  opportunity  of 
the  trial  court  to  judge  of  the  credibility  of  the  witnesses 

*  *  *.  olf  an 'opinion  or  memorandum  of  decision  is  filed, 
it  will  be  sufficient  if  the  findings  of  fact  and  conclusions 
of  law  appear  therein  *  * 
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STATEMENT  OF  QUESTIONS  PRESENTED 

Questions  presented  are: 

1.  Whether  the  District  Court  erred  in  vacating  the  order 
of  the  Zoning  Commission  (upgrading  the  campus  tract 
of  The  University  from  Residential  “A”  zoning  to  Resi¬ 
dential  “A”  Restricted)  as  bearing  no  reasonable  rela¬ 
tion  to  the  public  health,  safety,  morals  or  general  welfare. 

2.  Whether  the  District  Court  erred  in  holding  the  said 
order  of  the  Zoning  Commission  a  taking  of  property  with¬ 
out  due  process  of  law  contrary  to  the  Fifth  Amendment  to 
the  Constitution  and  hence  unconstitutional  and  void. 


INDEX 
Subject  Index 


Page 


Counterstatement  of  the  Case .  1 

Summary  of  Argument .  2 

Argument : 


I.  The  order  of  the  Zoning  Commission  upgrading 
the  Campus  Tract  bore  no  reasonable  relation 
to  the  public  health,  safety,  morals  or  general 
welfare,  and  it  is,  therefore,  an  improper  exer¬ 
cise  of  the  police  power,  and  the  District  Court 
correctly  held  that  the  order  should  be  set  aside  3 

II.  The  District  Court  had  no  recourse  but  to  hold 
that  the  order  of  the  Zoning  Commission  consti¬ 
tuted  a  taking  of  property  without  due  process 
of  law  contrary  to  the  Fifth  Amendment  to  the 
Constitution,  and  hence  unconstitutional  and 


void  .  6 

Conclusion  .  8 
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IN  THE 


United  States  Court  of  Appeals 

Foe  The  District  of  Columbia  Circuit 


No.  11,942 


BRIGADIER  GENERAL  PRENTISS,  ET  AL., 

Appellants , 

v. 


THE  AMERICAN  UNIVERSITY,  ET  AL.,  Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEE 
EQUITABLE  LIFE  INSURANCE  COMPANY 


COUNTERSTATEMENT  OF  THE  CASE 

The  appellee,  Equitable  Life  Insurance  Company  (here¬ 
inafter  referred  to  as  Equitable),  on  March  27, 1952,  loaned 
to  the  appellee,  American  University,  $650,000.00  secured 
by  a  deed  of  trust  on  the  American  University  campus 
property.  This  loan  was  increased  to  $750,000.00  on  Au¬ 
gust  27,  1952.  At  the  time  the  hearing  before  the  Zoning 
Commission  on  the  petition  for  rezoning  of  the  American 
University  campus  property  was  held  the  unpaid  balance 


of  the  loan  was  $740,627.71  (JA  238-239).  The  property 
securing  this  loan  was  the  campus  tract  which  was  zoned 
Residential  “A”  at  the  time  of  the  loan  and  had  been  so 
zoned  for  more  than  thirty-two  years  prior  thereto,  and 
under  such  zoning  had  an  appraised  value  of  $2,454,956.00, 
which  includes  a  valuation  for  “special  purpose”  buildings. 
Disregarding  the  value  of  the  “special  purpose”  build¬ 
ings  on  the  property,  as  the  evidence  showed  lending  insti¬ 
tutions  must  do  in  valuing  property  for  a  loan  of  this  type, 
the  value  of  the  land  for  loan  purposes  was  $2,141,456.00 
( JA  233-234,  239,  240,  245).  This  valuation  of  $2,141,456.00 
was,  after  great  deliberation  by  Equitable,  considered  ade¬ 
quate  for  the  loan  of  $750,000.00  made  August  27,  1952 
(JA  241). 

The  evidence  before  the  Zoning  Commission  and  the 
Court  showed  that  the  value  of  the  land  after  a  change  in 
zoning  from  Residential  “A”  to  Residential  “A-Restrict- 
ed”  would  drop  from  $2,141,456.00  to  $849,956.00  (JA  236). 
The  evidence  further  showed  that  such  a  valuation  would 
not  offer  the  margin  of  safety  required  by  lending  institu¬ 
tions  and  necessitated  by  prudent  management  for  a  loan 
of  $750,000.00  ( JA  234). 

The  evidence  shows  that  no  payment  on  this  loan  on 
the  part  of  the  Hospital  or  the  University  has  yet  been 
made  or  negotiated  for  as  a  result  of  the  conveyance  to 
the  Hospital  by  the  University  of  the  7.8  acres  ( JA  262). 

As  a  part  of  its  counterstatement  of  the  case  appellee, 
Equitable,  adopts  the  counterstatements  of  appellees,  The 
American  University  (The  University)  and  Lucy  Webb 
Hayes  National  Training  School  for  Deaconesses  and  Mis¬ 
sionaries  (Sibley),  in  appellees’  briefs  filed  in  this  Court 
in  Nos.  11,942  and  11,943. 

SUMMARY  OF  ARGUMENT 

1.  The  enactment,  change  or  modification  of  a  zoning  ordi¬ 
nance  is  an  exercise  of  the  “police  power”.  To  be  a  valid 
exercise  of  the  “police  power”  there  must  be  a  real  rela- 
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tionship  of  the  action  to  the  health,  safety,  morals  or 
welfare  of  the  whole  community  and  not  the  enhancement 
of  some  small  segment  of  the  community. 

2.  The  word  “property”  in  the  Fifth  Amendment  to  the 
Constitution  includes  a  security  for  a  debt  and  such  prop¬ 
erty  may  not  be  taken,  by  dilution  or  diminution  -without 
just  compensation  except  by  a  valid  exercise  of  the  “police 
power”.  The  burden  is  on  the  one  seeking  to  invoke  the 
“police  power”  to  show  clearly  and  substantially  that  its 
invocation  benefits  the  health,  safety,  morals  or  welfare 
of  the  whole  community. 


ARGUMENT 

The  Order  of  the  Zoning  Commission  Upgrading  the  Campus 
Tract  Bore  No  Reasonable  Relation  to  the  Public  Health, 
Safety,  Morals  or  General  Welfare,  and  It  Is,  Therefore, 
an  Improper  Exercise  of  the  Police  Power,  and  the  District 
Court  Correctly  Held  That  the  Order  Should  Be  Set  Aside. 

The  power  to  enact,  change  or  modify  a  zoning  ordinance 
rests  squarely  and  inexorably  upon  the  postulate  of  a 
“police  power”  inherent  in  the  sovereignty  of  the  State. 
Were  it  otherwise  the  enactment,  change  or  modification 
of  a  zoning  ordinance  would  be  forbidden  in  the  District  of 
Columbia  by  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

This  exercise  of  the  “police  power”,  when  applied  to  the 
enactment,  change  or  modification  of  a  zoning  ordinance, 
must  be  done  in  the  furtherance  of  the  public  health,  safety, 
morals  or  general  welfare,  for  it  cannot  be  denied  that  this 
exercise  of  the  “police  power”  is  a  taking  of  property,  as 
one  of  the  inherent  concepts  of  the  ownership  of  property 
is  the  right  to  use  that  property  as  one  deems  best.  To 
restrict  that  use  is  a  taking  away  of  one  of  the  attributes 
of  property  ownership  and  is  clearly  a  taking  of  one’s  prop¬ 
erty.  If  the  State  were  to  actually  and  physically  seize  or 
take  a  part  of  that  property  it  would  be  obliged  under  our 
system  of  law  to  reimburse  the  owner  for  the  taking  of 


his  property,  but  though  there  is  a  taking  of  property 
when  there  is  a  restriction  of  the  owner’s  use,  if  it  is  done 
for  the  good  of  society  as  a  whole  it  is  not  a  taking  forbidden 
by  the  Fifth  Amendment,  but  is  a  limitation  upon  one’s  use 
of  his  property  for  the  good  of  society  as  a  whole. 

This  taking  of  property  by  a  restriction  on  the  owner’s 
use  thereof  being,  in  the  absence  of  some  compelling  reason, 
repugnant  to  our  principles  of  law  and  government,  the  law 
casts  a  burden  on  those  who  would  restrict  such  use  to 
show  clearly  that  the  imposition  of  such  restriction  bears 
a  substantial  and  real  relationship  to  the  public  health,  safe¬ 
ty,  morals  or  general  welfare  so  as  to  supply  that  com¬ 
pelling  reason.  No  scheme,  no  matter  how  beneficial  a 
small  segment  of  the  community  may  conceive  it  to  be  or 
how  desirable  a  small  segment  of  the  community  may  feel  it 
to  be,  can  be  advanced  by  a  misuse  of  this  “police  power”. 
The  public  health,  safety,  morals  and  welfare,  the  four 
supports  upon  which  the  “police  power”  rests,  are  the 
health,  safety,  morals  and  welfare  of  the  entire  society 
comprising  the  state  or  community  enacting  the  zoning 
ordinance. 

While  it  may  well  be  posited  that  perhaps  certain  things 
might  be  better  or  more  orderly  if  the  dictates  of  a  small 
group  were  followed,  our  system  still  recognizes  that  one 
is  free  to  use  his  property  in  the  manner  he  sees  fit  so 
long  as  he  does  not  collide  with  the  health,  safety,  morals 
or  general  welfare  of  the  majority  of  his  fellow  citizens. 

Village  of  Euclid,  et  al.  v.  Ambler  Realty  Company, 
272  U.S.  365  (1926). 

Nectow  v.  City  of  Cambridge,  et  al.,  277  TJ.S.  183 
(1928). 

Northwest  Merchants  Terminal,  Inc.  v.  O’Rourke, 
et  al.,  191  Md.  171,  60  A.  2d  743  (1948). 

It  is  these  settled  principles  of  law,  heritage  and  govern¬ 
ment  which  appellee,  Equitable,  relied  upon  when  it  made 
its  loan  to  the  University.  It  relied  upon  a  zoning  which 
had  stood  unchallenged  for  thirty-two  years  prior  to  the 
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action  of  the  Zoning  Commission.  It  relied  upon  the  prin¬ 
ciple  that  this  zoning  with  its  restricted  use  of  the  land 
would  not  be  changed  and  its  use  more  restricted  in  the 
absence  of  a  change  in  circumstances  drastic  enough  to  call 
into  play  the  “police  power”  of  the  State.  (JA  241-243). 
It  is  submitted,  however,  that  there  has  been  no  such  drastic 
change  to  necessitate  the  exercise  of  the  “police  power”  in 
this  matter. 

First,  let  us  take  the  matter  of  health.  There  is  not  a 
scintilla  of  evidence,  nor  was  there  a  scintilla  of  evidence 
presented  before  either  the  Commission  or  the  Trial  Court 
that  the  zoning  as  it  stood  before  the  Commission’s  action 
was  a  detriment  to  the  health  of  the  citizens  of  the  District 
of  Columbia.  Those  who  proposed  the  rezoning  objected 
to  a  hospital,  and  it  was  definitely  shown  that  the  build¬ 
ing  of  a  new,  modern,  well  equipped  and  well  designed  hos¬ 
pital,  as  the  evidence  shows  is  contemplated,  would  improve 
the  health  of  the  community. 

Second,  morals.  Not  one  bit  of  evidence  was  tendered 
at  the  hearing  before  the  Zoning  Commission  or  during 
the  trial  to  show  that  there  would  be  any  impairment  or 
that  there  had  been  any  impairment  of  the  morals  of  the 
community  by  the  zoning  as  it  stood  before  the  action  of 
the  Zoning  Commission. 

Third,  safety.  The  only  evidence  submitted  on  this  point 
at  the  hearing  before  the  Zoning  Commission  and  during 
the  trial  was  that  more  traffic  might  be  generated  in  this 
area  as  a  result  of  its  present  zoning,  however  this  increase 
in  traffic  would  have  only  been  upon  the  arterial  highways 
now  bounding  such  property,  and  it  was  further  shown  that 
such  increase  in  traffic,  when  compared  to  the  general  in¬ 
crease  in  traffic  to  be  expected  by  our  changing  mode  of 
living,  would  be  small  and  of  little  consequence. 

Fourth,  welfare.  An  attempt  was  made  to  show  that  the 
present  zoning  of  the  property  harmed  the  welfare  of  the 
community  by  the  fact  that  apartment  houses,  hospitals 
and  such  could  be  built  upon  the  property  as  it  was  zoned, 
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but  no  evidence  was  introduced  or  submitted  to  show  that 
apartment  houses,  hospitals  and  the  like  were  contrary  to 
the  welfare  of  the  community.  In  actual  fact  it  was  shown 
that  only  a  short  distance  away  some  of  the  finest,  most 
expensive,  de  luxe  apartment  houses  were  already  in  exist¬ 
ence,  and  no  claim  was  made  that  the  area  represented  by 
the  presence  of  apartment  houses  had  become  or  would 
become  a  slum  or  blighted  area.  In  fact  the  zoning  asked 
for  by  the  appellants  before  the  Zoning  Commission  would 
do  nothing  more  than  prohibit  apartment  houses,  hospitals 
and  the  like,  and  require  single  family  dwellings,  but  there 
is  not  one  thing  in  the  zoning  regulations,  nor  could  there 
be  placed  therein  anything  which  would  determine  the  type 
of  single  family  dwellings  that  could  be  placed  thereon. 
There  is  no  guarantee  that  the  single  family  dwellings  that 
might  be  placed  thereon  by  the  zoning  contended  for  by 
the  appellants  would  not  be  low  cost  cracker  boxes  which 
would  in  a  short  time  bring  to  that  neighborhood  all  of 
those  that  the  residents  of  Spring  Valley  consider  unde¬ 
sirables  and  that  the  residents  of  Spring  Valley  try  to 
keep  out  by  covenants,  restrictions  on  sale  and  high  prices. 
A  zoning  ordinance  concerns  itself  only  with  the  classifica¬ 
tion  of  dwellings  or  buildings  which  can  be  placed  therein. 
It  cannot  and  does  not  concern  itself  with  the  cost,  archi¬ 
tecture  or  occupancy  of  any  of  the  buildings  permitted  to 
be  placed  on  the  property.  It  might  well  be  said  that  the 
change  from  the  campus  tract’s  present  zoning  to  zoning 
contended  for  by  the  appellants  might,  if  permitted,  be  a 
detriment  to  the  general  welfare. 

The  District  Court  Had  No  Recourse  But  To  Hold  That  the 
Order  of  the  Zoning  Commission  Constituted  a  Taking  of 
Property  Without  Due  Process  of  Law  Contrary  to  the 
Fifth  Amendment  to  the  Constitution,  and  Hence  Uncon¬ 
stitutional  and  Void. 

Appellee,  Equitable,  made  the  University  a  $750,000.00 
loan  secured  by  a  deed  of  trust  on  the  campus  tract.  At 
the  time  of  the  loan  the  land  comprising  the  campus  tract 
was  valued  at  $2,141,456.00.  This  value  was  based  on  the 


7 


zoning  of  the  campus  tract  as  it  was  then  and  as  it  had 
been  for  more  than  thirty  years  past. 

At  that  valuation  the  loan  was  considered  a  proper  one 
having  the  margin  of  security  over  and  above  the  loan  that 
prudent  investors  consider  necessary  to  provide  a  cushion 
for  economic  fluctuation  and  the  possibility  of  a  foreclosure 
where  the  land  might  have  to  be  taken  over  and  carried 
as  non-income  producing  property  until  it  could  be  resold. 

This  margin  of  security  was  so  drastically  reduced  as  to 
be  almost  non-existent  by  the  action  of  the  Zoning  Com¬ 
mission,  for  the  uncontradicted  testimony  showed  that  the 
land,  after  the  action  of  the  Zoning  Commission,  would 
have  a  value  of  only  $849,956.00  ( JA  234,  236).  A  moderate 
decline  in  land  values  due  to  economic  conditions  would 
destroy  even  this  small  margin  of  security. 

There  can  be  no  question  that  property  protected  by  the 
Fifth  Amendment  includes  security  for  a  debt,  and  that  the 
action  of  the  Zoning  Commission  in  the  improper  use  of 
the  “police  power’ ’  was  a  taking  of  Equitable’s  property 
without  due  process  or  just  compensation. 

It  was  done  at  the  behest  of  a  small  group  of  people  who 
had  all  purchased  their  property  with  knowledge  of  the 
zoning  of  the  campus  tract.  The  record  shows  that  the 
campus  tract  had  been  zoned  in  1920  Residential  “A”, 
which  was  some  five  years  before  the  first  house  was  built 
and  sold  in  Spring  Valley  (JA  133).  The  record  further 
shows  that  some  of  the  owners  had  actually  checked  the 
zoning  of  the  campus  tract  before  purchasing  their  prop¬ 
erty  (JA  81-82, 112). 

Equitable  had  a  right  in  making  this  loan  to  rely  on  the 
principle  that  the  zoning  would  not  be  changed  in  the  ab¬ 
sence  of  some  compelling  reason  involving  the  health, 
safety,  morals  or  welfare  of  the  community.  The  appel¬ 
lants  had  the  burden  before  the  Zoning  Commission  of 
showing  that  the  zoning  of  the  campus  tract  as  it  was,  was 
a  detriment  to  the  public  and  that  the  upgrading  would  be 
of  a  benefit  before  the  “police  power”  could  be  invoked 
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to  deprive  Equitable  of  its  security.  It  is  submitted  that 
the  appellants  failed  so  completely  to  satisfy  that  burden 
that  the  trial  court  had  no  recourse  but  to  find  that  the 
action  of  the  Zoning  Commission  was  arbitrary  and  ca¬ 
pricious  and  bore  no  reasonable  relationship  to  the  health, 
safety,  morals  or  welfare  of  the  citizens  of  the  District 
of  Columbia. 

Northwest  Merchants  Terminal,  Inc.  v.  O'Rourke, 
et  al.,  191  Md.  171,  60  A.  2d  743  (1948). 

CONCLUSION 

For  the  reasons  hereinbefore  set  forth  the  judgment  of 
the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Andrew  T.  Altmann, 

801  Colorado  Building, 
Washington  5,  D.  C., 
Attorney  for  Appellee, 
Equitable  Life 
Insurance  Company. 


Clyde  D.  Garrett, 
Of  Counsel. 
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IN  THE 


United  States  Court  of  Appeals 

foe  the  District  of  Columbia  Circuit 

No.  11,942 

Brigadier  General  Louis  W.  Prentiss,  et  al.,  Appellants 

v. 

The  American  University,  et  al.,  Appellees. 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


REPLY  BRIEF  FOR  APPELLANTS 


I 

INTRODUCTION 

The  appellants  believe  that  in  the  interest  of  present¬ 
ing  to  the  Court  a  true  and  accurate  picture  of  the  facts 
and  of  the  law  involved  in  this  cause,  they  should  reply 
briefly  to  the  brief  filed  herein  by  the  appellees.  The 
appellants,  Prentiss,  et  al.,  adopt,  insofar  as  applicable 
to  their  case,  the  reply  brief  filed  by  Wrather,  et  al.,  ap¬ 
pellants  in  No.  11,943. 
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n 

ADDITIONAL  STATEMENT  OF  THE  CASE 

Appellants  believe  that  it  is  in  the  interest  of  the  Court 
to  correct  several  erroneous  impressions  that  might  be 
gained  from  the  facts  as  stated  by  the  appellees,  and  for 
that  reason,  will  discuss  very  briefly  some  of  the  more 
important  statements  made  in  appellees’  brief  that  appel¬ 
lants  believe  might  be  misleading. 

On  page  2  of  their  brief,  the  appellees  state: 

“Appellees,  plaintiffs  below,  are  The  American 
University  (hereinafter  referred  to  as  ‘The  Uni¬ 
versity’),  a  corporation  which  maintains  and  con¬ 
ducts  ‘a  university  for  the  promotion  of  educa¬ 
tion’  within  the  District  of  Columbia,  the  same 
being  operated  under  the  auspices  of  The  Metho¬ 
dist  Church;  Lucy  Webb  Hayes  National  Training 
School  for  Deaconesses  and  Missionaries  (herein¬ 
after  referred  to  as  ‘Sibley’),  a  charitable  cor¬ 
poration,  which  also  operates  under  the  auspices 
of  said  Church  a  school  of  nursing  known  as  ‘Lucy 
Webb  Hayes  School  of  Nursing’  and  a  hospital 
known  as  ‘Sibley  Memorial  Hospital’;  *  * 

As  a  matter  of  fact,  this  allegation  is  made  in  the  origi¬ 
nal  complaint  (JA  3  &  4),  but  the  proof  failed  to  sustain 
this  allegation.  The  only  testimony  on  this  point  was  that 
of  Bishop  Oxnam,  the  Methodist  Bishop  for  the  Wash¬ 
ington  area  and  he  testified  that  the  Methodist  Church 
is  governed  by  the  General  Conference  which  has  deter¬ 
mined  to  support  American  University  by  contributing 
funds  to  its  operation,  and,  that  at  the  last  meeting  of 
the  Council  of  Bishops,  a  commission  was  appointed  to 
consider  the  proposal  and  present  it  to  the  next  General 
Conference.  (JA  272,  273) 

It  could  hardly  be  said  that  this  nebulous  arrangement 
which  may  be  put  into  effect  at  some  distant  date  in  the 
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future  establishes  these  two  organizations  as  being  oper¬ 
ated  by  the  Methodist  Church.  In  fact,  Bishop  Oxnam 
went  on  to  say,  in  answer  to  another  question: 


“A.  All  of  the  institutions  of  the  Methodist 
Church  are  under  the  control  of  the  General  Con¬ 
ference  of  the  church.  That  is,  the  legislation 
passed  by  the  General  Conference  is  binding  upon 
all  of  our  institutions.  It  is  true  that  many  are  sep¬ 
arate  corporations,  and  technically  I  suppose  you 
might  raise  a  question  there,  but  actually  this  law 
is  binding  upon  the  entire  church,  and  cooperation 
follows  regularly  through  the  church.”  (JA  274) 


At  page  3  of  their  brief,  the  appellees  make  some  point 
of  the  fact  that  appellants  had  said  that  the  American 
University  Tract  is  surrounded  on  three  and  one-half 
sides  by  property  zoned  Residential  “A”  Restricted.  The 
appellees  say  nothing  concerning  the  classes  of  zoning ;  they 
merely  state  that  along  the  two  longest  sides,  the  property 
is  surrounded  by  arterial  highways,  namely  Massachu¬ 
setts  Avenue  and  Nebraska  Avenue.  Ho-wever,  appellees’ 
own  Exhibit  “A”  attached  to  the  original  complaint  (JA 
16- A)  completely  refutes  this.  The  fact  is,  as  this  exhibit 
correctly  shows,  the  entire  frontage  of  the  Campus  Tract 
along  Massachusetts  Avenue  was  already  zoned  Resi¬ 
dential  “A”  Restricted  for  several  years  prior  to  the  peti¬ 
tion.  The  Campus  Tract,  as  shown  by  Exhibit  “A”,  is  an 
irregularly  shaped  piece  of  land.  When  appellants  stated 
that  it  was  surrounded  on  three  and  one-half  sides  by 
property  zoned  for  single  family  dwellings,  they  were  con¬ 
sidering  the  property  as  a  four-sided  figure.  If  we  be¬ 
come  exact  and  count  all  of  the  irregular  sides  including 
those  around  the  circles,  the  property  is  bounded  by  nine 
sides.  On  eight  of  these  sides,  the  property  adjoining  is 
zoned  Residential  “A”  Restricted.  Only  property  facing 
the  frontage  along  Nebraska  Avenue  is  zoned  Residential 
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“A”.  Furthermore,  the  argument  is  made  that  streets 
separate  the  property  on  several  sides.  While  a  street 
may  form  the  boundary  for  a  zone,  the  zoning  for  prop¬ 
erty  on  the  opposite  side  of  the  street  is  very  material  in 
decision  as  to  classification.  The  fact  that  a  street  sepa¬ 
rates  two  pieces  of  property  is  not  alone  a  valid  reason 
for  a  change  in  classification. 

Appellees  also  state  at  page  3  of  the  brief  that  American 
University  “has  now  reached  an  important  position 
amongst  the  institutions  of  higher  learning  of  our  Nation.’ ’ 
This  might  be  but  the  record  is  devoid  of  any  evidence  to 
support  that  fact  (JA  passim).  Appellees  also  state  that 
“Since  its  acquisition,  the  Campus  Tract  has  been  con¬ 
tinuously  and  uninterruptedly  used  by  The  University  in 
the  conduct  of  its  university.”  (Appellees’  Brief  4).  This 
may  be  true  as  far  as  it  goes  but  the  record  shows  that 
American  University  also  has  leased  several  portions  of 
its  property  for  use  by  commercial  enterprises  such  as  that 
conducted  by  the  C  &  P  Telephone  Company  (JA  540),  in 
violation  of  the  zoning  law  and  regulations. 

At  page  5  of  their  brief,  the  appellees  contend  that  the 
citizens  in  the  neighborhood  initiated  their  petition  for 
rezoning  of  the  Campus  Tract  “in  order  to  exclude  a 
hospital.”  A  perusal  of  the  petition  for  amendment  to  the 
zoning  map  will  show  that  the  several  hundred  petitioners 
who  signed  were  primarily  interested  in  preventing  the 
depreciation  of  their  residences  located  nearby  American 
University  (Appellees’  App.  3-8).  In  their  petition  the 
property  owners  state  the  reasons  why  the  erection  of  the 
hospital  would  tend  to  make  their  properties  less  attrac¬ 
tive  (Appellees’  App.  6-8). 

Appellees  state  at  page  5  of  their  brief  that 

“There  was  no  testimony  before  the  Zoning 
Commission  or  the  District  Court  that  The  Univer¬ 
sity  ever  intended  to  conduct  on  the  Campus  Tract 
anything  except  a  University  for  the  promotion  of 
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education  in  accordance  with  the  terms  of  its  char¬ 
ter.  Specifically  there  was  absolutely  no  evidence 
that  The  University  or  Sibley  plans  at  any  time  to 
erect  an  apartment  house  on  the  Campus  Tract.” 

As  was  mentioned  above,  American  University  has  for 
a  number  of  years  leased  one  of  its  relatively  few  per¬ 
manent  buildings  to  the  C  &  P  Telephone  Company  for  a 
commercial  use  in  violation  of  zoning  regulations.  Such 
a  commercial  venture  cannot  be  said  to  promote  educa¬ 
tion  in  accordance  with  the  University’s  charter.  Further¬ 
more,  appellees  completely  overlooked  the  fact  that  zoning 
must  be  drawn  in  such  a  manner  as  to  take  into  consider¬ 
ation  the  worst  possible  use  permitted.  Hazen  v.  Hawley , 
66  App.  D.  C.  266,  86  F.  2d  217. 

Appellees  complain  at  page  6  of  their  brief  that  they 
were  advised  by  the  zoning  officials  before  they  proceeded 
to  draw  preliminary  plans  that  the  existing  zoning  per¬ 
mitted  the  erection  of  a  hospital.  At  the  time  this  infor¬ 
mation  was  given  to  counsel  for  Sibley  that  was  an  accu¬ 
rate  statement  of  the  fact.  However,  that  was  many  months 
prior  to  the  time  the  neighbors  learned  of  the  threat  to  the 
value  of  their  properties.  And  secondly,  the  principle  of 
law  is  well  established  in  this  jurisdiction  that  the  agents  of 
the  municipality  have  no  authority  to  bind  the  city  to 
any  agreement  as  to  the  use  of  a  specific  piece  of  prop¬ 
erty.  Berry  v.  District  of  Columbia,  32  App.  D.  C.  96. 

Appellees  also  complain  at  page  6  of  their  brief  that  they 
have  expended  in  the  neighborhood  of  $25,000  for  prelim¬ 
inary  surveys  and  plans.  The  fact  is  that,  as  Mr.  Juste- 
ment,  the  architect,  testified  (JA  371)  these  plans  were 
originally  drawn  for  use  at  the  intersection  of  Massachu¬ 
setts  Avenue  and  University  Avenue  and  simply  adapted 
for  use  on  the  tract  at  University  Avenue  and  Rockwood 
Parkway.  Moreover,  the  expenditures  of  funds  for  plan¬ 
ning  is  never  a  correct  test  as  to  whether  a  zoning  classi¬ 
fication  should  be  allowed  or  disallowed. 


The  argument  that  loss  of  value  results  when  property 
is  upgraded  was  recently  the  subject  of  the  lead  editorial 
in  the  publication  of  the  American  Society  of  Planning 
Officials.  The  editors  of  that  publication,  in  discussing  the 
effect  of  rezoning  property  to  prohibit  commercial  type 
enterprises  in  residential  zones,  called  attention  to  the 
fact  that  the  loss  of  value  to  the  owner  of  the  property 
rezoned  is  not  the  standard  that  the  courts  should  consider. 

“We  are  convinced  that  planners  must  take  on 
the  additional  duty  and  function  of  trying  zoning 
cases.  This  conviction  results  from  the  reading  of 
a  great  many  zoning  decisions  which  were  decided 
adversely  to  the  community,  simply  because  an  in¬ 
adequate  record  had  been  prepared  in  the  lower 
court.  As  you  know,  we  read  all  of  the  decisions  of 
the  state  appellate  courts  and  courts  of  record  in 
the  United  States.  We  are  literally  appalled  at  the 
lack  of  understanding  of  what  is  involved  in  zon¬ 
ing  on  the  part  of  a  few  supreme  courts.  As  has 
been  stated  before,  this  does  not  apply  to  the 
supreme  court  or  the  other  appellate  courts  in  the 
state  of  New  Jersey. 

Time  after  time,  however,  a  particular  court  will 
decide  against  a  municipality  almost  entirely  on 
the  ground  that  the  zoning  classification  creates  a 
loss  of  value.  There  is  no  understanding  that  if 
each  case  is  taken  individually  without  relation  to 
its  effect  on  the  total  neighborhood  or  total  commu¬ 
nity,  it  is  possible  to  show  in  almost  every  instance 
that  the  zoning  will  cause  a  loss  of  value.  Obvi¬ 
ously,  a  site  used  for  a  gasoline  station  in  a  resi¬ 
dential  area  will  have  a  higher  value  as  a  gasoline 
station  site  than  as  a  site  for  a  single  residence. 
Why  shouldn’t  it  be  more  valuable?  By  court  de¬ 
cree  you  have  handed  the  man  a  monopoly  in  a  lush 
market  area;  you  have  said,  4 we  won’t  let  anyone 
come  around  now  and  compete  with  you!’  Like  a 
pig  in  a  clover  patch !  The  same  applies  to  almost 
every  special  use  in  a  residential  district.  The  ef¬ 
fect  on  other  residential  uses,  however,  and  the 
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lowering  value  of  other  properties  is  never  taken 
into  account. 

How  are  we  going  to  avoid  this?  The  average 
city  or  village  attorney  has  little  knowledge  of 
what  is  involved  in  zoning.  (There  are,  of  course, 
rare  exceptions.)  He  doesn’t  realize  that  in  order 
to  win  a  zoning  case  the  effect  on  the  total  commu¬ 
nity  must  be  shown.  He  doesn’t  realize,  for  in¬ 
stance,  that  if  the  court  is  permitted  to  shift  the 
boundary  line  simply  because  a  residential  zone 
abuts  a  commercial  zone,  there  can  be  no  zoning  in 
the  community.  The  planner  has  the  task  of  show¬ 
ing  the  city  or  village  attorney  exactly  how  the 
case  must  be  built  and  what  the  nature  of  the  rec¬ 
ord  must  be.  He  must  tell  the  attorney  what  kind 
of  testimony  must  be  introduced  and  what  its  ef¬ 
fect  will  be.  I  am  afraid  that  the  planner  even  has 
to  provide  the  witnesses  who  will  testify  and  out¬ 
line  the  nature  of  their  testimony.” 

A  S  P  0  Newsletter,  Vol.  20,  No.  3,  March  1954. 

The  appellees  state  at  page  7 : 

“The  proposed  new  Sibley  will  be  modern  in 
every  respect  and  not  objectionable.  *  *  *  There  is 
no  smoke.  *  *  •  There  are  quiet  zones.  *  *  *  The 
New  Sibley  will  be  entirely  in  harmony  with  other 

buildings  and  property  in  the  neighborhood. 

*  *  *?> 


The  statement  that  the  proposed  hospital  will  not  be  “ob¬ 
jectionable”  is,  of  course,  only  an  opinion  of  counsel  for 
appellees  which  is  not  shared  by  the  surrounding  property 
owners  or  these  appellants.  Naturally  there  is  no  smoke 
because  as  yet  there  is  no  hospital  and  at  present  there  is 
a  quiet  zone  but,  as  the  testimony  of  the  intervenors  showed, 
this  quietude  would  cease  to  prevail  if  the  hospital  were 
permitted  (Transcript  of  Hearing  before  Zoning  Commis¬ 
sion  57,  69,  79,  270).  The  hospital  was  so  “objectionable” 
to  the  neighbors  that  400  of  these  property  owners  were 
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willing  to  sign  the  petition  requesting  the  Zoning  Commis¬ 
sion  to  change  the  zoning  and  prevent  the  erection  of  the 
hospital.  The  proposed  building  as  shown  on  plaintiff’s 
Exhibits  12,  13  and  14  is  entirely  out  of  harmony  with 
the  surrounding  buildings  and  property.  As  the  pictures 
presented  to  the  Zoning  Commission  show  (Exhibits  1-68), 
petitioners’  residences  are  first-class  homes  of  fine  con¬ 
struction  in  Colonial,  Early  American,  English  Tudor, 
French  Provincial,  and  other  compatible  styles  and  in  no 
way  resemble  this  modern  “functional”  structure. 

Appellees  state  that  the  Court  found  as  a  fact  that  the 
owners  of  residences  in  Spring  Valley — Wesley  Heights, 
had  purchased  their  properties  with  notice  that  the  Uni¬ 
versity  would  expand  and  additional  schools  and  depart¬ 
ments  would  be  created  (Appellees’  Br.  7-8).  The  fact  is 
that  the  citizens  who  purchased  properties  in  the  surround¬ 
ing  area  had  the  right  to,  and  did  expect  that  the  Campus 
Tract  would  be  used  for  the  expansion  of  the  University 
and  that  the  University  would  not  sell  part  of  its  property 
for  use  in  a  commercial  enterprise — Sibley  Hospital.  The 
corporate  entities  of  Sibley  and  American  University  are 
being  retained.  It  is  a  mistake  to  confuse  the  issue  by 
stating  that  the  Hospital  will  be  an  adjunct  to  the  Univer¬ 
sity.  The  record  reveals  that  the  two  corporations  would 
continue  to  maintain  their  separate  existence.  Sibley  Hos¬ 
pital  was  not  to  become  a  department  of  American  Univer¬ 
sity. 

Appellees’  statement  appearing  near  the  middle  of  page 
8  that  the  Court  found  as  a  fact  “that  schools  of  nursing 
and  medical  schools  are  natural  constituent  departments  of 
any  university1^  emphasis  supplied)  is  not  supported  by  the 
record.  What  the  lower  Court  stated  in  its  memoran¬ 
dum  opinion  will  be  found  at  page  40  of  the  Joint  Appen¬ 
dix  and  reads  as  follows: 

“The  evidence  shows  that  schools  of  nursing  and 
medical  schools  are  natural  constituent  depart- 
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ments  of  many  universities,  *  *  (Emphasis 
supplied.) 

The  change  of  the  one  letter  conveys  a  somewhat  different 
connotation. 

On  page  9  of  their  brief  appellees  complain  because  “The 
Petition  contained  much  misinformation,  especially  as  to 
entrance  *  *  For  the  most  part  this  statement  is  so 
general  as  to  be  unworthy  of  reply.  However,  the  neigh¬ 
bors  in  filing  their  petition  stated  the  best  information  they 
had  avaliable  to  them.  It  was  only  at  a  later  date  that  they 
learned,  for  the  first  time,  that  appellees  had  substituted  a 
new  entrance  by  way  of  Rockwood  Parkway  for  the  earlier 
entrance  on  University  Avenue.  Furthermore,  as  the  record 
shows  (JA  424),  the  officers  of  the  Hospital  failed  to  ap¬ 
pear  before  the  Citizens’  Association  in  response  to  its  in¬ 
vitation  extending  them  the  courtesy  of  explaining  the 
proposed  plans  for  the  Hospital.  Hence,  some  of  the 
information  contained  in  the  petition  was  necessarily  ob¬ 
tained  from  other  sources. 

At  page  27  of  their  brief  appellees  state  that  the  char¬ 
acter  of  the  area  has  remained  the  same  since  1936  when 
the  zoning  staff  decided  that  the  area  did  not  need  up¬ 
grading.  As  the  report  of  the  Zoning  Advisory  Council 
states,  the  Zoning  Commission  trusted  the  American  Uni¬ 
versity  to  continue  to  use  its  property  for  university  pur¬ 
poses  (JA  52).  So  did  its  neighbors.  It  was  only  when 
they  found  that  the  University  intended  to  dispose  of  a 
portion  of  its  campus  to  another  corporation  that  the  peti¬ 
tion  for  rezoning  was  filed.  This  proposed  hospital  would 
not  be  an  integral  part  of  the  American  University  because 
the  testimony  of  the  appellees  throughout  the  entire  record 
is  that  the  two  organizations  will  retain  their  separate  cor¬ 
porate  entities. 

Appellees  later  state  that  the  argument  that  the  rezoning 
is  justified  by  the  topography  is  an  untenable  one  because 
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the  topography  has  not  changed  (Appellees'  Br.  27). 
Naturally,  but  witness  Nolen  explained  that  one  of  the 
purposes  of  the  comprehensive  plan  has  been  for  many 
years  to  have  all  the  area  west  of  Nebraska  Avenue  zoned 
Residential  “A”  Restricted  (JA  442).  This  same  witness 
later  testified  that  the  Zoning  Commission  has  so  many 
problems  that  it  does  not  go  out  seeking  work  and  takes  up 
the  zoning  in  particular  areas  only  when  a  problem  is 
brought  to  its  attention  by  a  petition  of  citizens  (JA  457, 
467). 

On  page  28  of  their  brief,  appellees  state  that  the  rezon¬ 
ing  of  the  Campus  Tract  was  in  fact  “spot-zoning”  for  the 
specific  purpose  of  excluding  the  Hospital.  An  examination 
of  zoning  maps  (e.  g.  Pltf ’s  Exh.  28)  discloses  that  the  re¬ 
moval  of  Residential  “A”  zoning  from  the  American  Uni¬ 
versity  property  was  in  reality  an  abandonment  of  spot¬ 
zoning  and  not  the  use  of  spot-zoning  (JA  458,  467),  for 
prior  to  this  action  the  American  University  property  stuck 
out  like  a  “sore  thumb”  in  an  area  almost  entirely  Resi¬ 
dential  “A”  Restricted  (JA  51); 

Appellees  say  at  page  28  of  their  brief  that  the  neighbors 
and  the  Zoning  Commission  should  have  been  on  notice  that 
the  University  planned  to  build  a  school  of  medicine  at 
some  future  date,  because  an  issue  of  the  school  paper  in 
1895  showed  a  plan  for  the  location  of  a  medical  building 
in  the  approximate  area  where  the  Hospital  is  proposed. 
There  is  no  showing  in  the  record,  and  in  fact  none  could 
be  made,  that  any  of  the  neighbors  or  the  Zoning  Com¬ 
mission  ever  heard  of  the  school  paper  of  1895  containing 
a  proposed  plan  for  a  medical  school.  Surely  a  school 
paper  of  fifty  years  ago  cannot  be  thought  to  have  made 
the  proposed  location  of  a  proposed  medical  building  a 
matter  of  common  knowledge.  It  is  significant  that  such  a 
proposal  has  remained  merely  a  plan  or  hope  for  fifty 
years  without  any  action  having  been  taken  to  bring  about 
its  fulfillment. 


11 


Appellees  make  much  of  the  fact  that  one  of  their  wit¬ 
nesses  testified  that  the  modern  trend  is  to  erect  hospitals 
on  university  campuses  (Appellees’  Br.  31,  32).  This  wit¬ 
ness  when  questioned  more  in  detail  actually  testified  that 
he  knew  of  only  twenty-seven  universities  with  nursing 
schools  on  their  campuses  and  that  the  “modern  trend”  to 
which  he  referred  had  only  occurred  in  the  case  of  two 
institutions  (JA  210).  Two  isolated  instances  in  a  country 
made  up  of  thousands  of  universities  and  four  hundred 
schools  of  nursing  (JA  276)  does  not  establish  a  trend. 
Such  evidence  would  seem  to  negative  the  idea  of  any  such 
trend. 

Appellees  at  pages  36  and  37  of  their  brief  make  much 
of  the  fact  that  the  Court,  in  its  opinion,  referred  to  “Sev¬ 
eral  organized  busloads  of  angry  property  owners  filled 
the  hearing  room  and  frequently  interrupted  witnesses  and 
counsel  by  booing  and  hissing  or  applauding.”  Appellees 
contend  that  this  finding  of  fact  is  adequately  supported 
by  the  record.  What  they  fail  to  mention  is  the  fact  that 
the  appellees  themselves  brought  large  groups  of  the  stu¬ 
dent  body  to  the  hearing  room  to  form  a  cheering  section 
similar  to  that  used  at  a  football  game.  Intervenors 
brought  to  the  attention  of  the  Trial  Court  the  news  photo¬ 
graph  showing  a  large  group  of  these  students  assembled 
at  the  hearing  holding  up  cards  each  containing  a'  letter, 
so  that  the  cards,  when  held  up  together  formed  words  or 
phrases  (Defendant-Intervenors  Exh.  6). 

It  is  noteworthy  that  one  of  the  appellees’  own  witnesses, 
a  well-known  member  of  the  local  bar  and  former  presi¬ 
dent  of  the  Bar  Association  who  is  Vice  Chairman  of  the 
Board  of  Trustees  of  the  American  University  himself  tes¬ 
tified  at  the  trial. 

“Q.  Mr.  Laskey,  you  have  engaged  in  hearings 
before  the  Zoning  Commission  from  time  to  time, 
have  you  not? 

A.  Yes. 
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Q.  Would  you  say  that  rather  usually  they  get 
somewhat  heated? 

A.  I  think  in  many  instances  they  do,  yes. 

Q.  As  a  matter  of  fact,  you  testified  before  the 
Zoning  Commission,  did  you  not,  as  follows:  ‘I 
think  it  is  a  peculiar  characteristic  of  zoning  hear¬ 
ings  to  generate  heat.  ’ 

A.  Yes.”  (JA  282.) 

Finally  it  might  be  observed,  that  the  inference  is  left 
by  appellees’  brief  that  the  trial  court  found  that  the  Zon¬ 
ing  Commission  was  influenced  by  these  cheers  in  the  hear¬ 
ing  room.  The  record  is  devoid  of  facts  to  support  this. 
The  trial  court  in  its  opinion  (JA  34-46)  nowhere  makes 
this  statement  and  had  no  testimony  before  it  to  arrive 
at  such  a  conclusion. 

Appellees  deprecate  as  “ill-founded”  the  report  of  the 
Zoning  Advisory  Council  in  their  brief  at  pages  38  to  41 
and  leave  the  impression  that  the  report  was  prepared  by 
someone  and  merely  rubber-stamped  by  the  members  of 
the  Committee.  They  complain  that  the  property  owners 
were  not  given  a  right  to  express  and  voice  their  views 
before  the  Zoning  Advisory  Council.  The  witness  Nolen, 
a  member  of  the  Council,  fully  answered  this  contention 
in  the  following  exchange  which  occurred  during  the  course 
of  the  trial: 

“BY  MR.  E.  F.  COLLADAY: 

Q.  You  had  something  you  wanted  to  add,  be¬ 
yond  the  fact  that  Mr.  Clouser  sent  you  a  report 
that  he  told  you  over  the  telephone  he  wrote,  and 
he  asked  you  to  sign  it,  is  that  what  happened? 

A.  No. 

Q.  What  did? 

A.  The  usual  procedure  in  the  Zoning  Advisory 
Council - 

MR.  CROMELIN:  I  object  to  what  the  usual 
procedure  is. 
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THE  COURT:  Objection  sustained.  I  think 
you  have  to  answer  the  question  that  is  asked  you. 
Read  the  question. 

(Lines  14  through  19,  above,  were  read.) 

THE  WITNESS:  The  report,  to  recapitulate, 
the  report  was  drafted  following  a  telephone  dis¬ 
cussion  we  had  of  the  problem  in  this  area  which 
was  an  old  one  well  known  to  both  parties.  Mr. 
Clouser  drafted  the  report,  it  was  sent  to  me  and 
accepted  by  me. 

“BY  MR.  E.  F.  COLLADAY: 

Q.  Did  you  make  any  effort  to  give  any  oppor¬ 
tunity  to  the  owners  of  the  property  to  say  any¬ 
thing  to  your  Council? 

A.  No,  the  Council  does  not  hold  hearings. 

Q.  I  will  ask  you  to  answer  my  question. 

THE  COURT:  Just  answer  yes  or  no. 

THE  WITNESS :  No. 

THE  COURT:  In  other  words,  these  reports 
are  ex  parte  documents,  they  are  not  documents 
after  hearing  the  parties,  is  that  correct? 

THE  WITNESS :  That’s  correct.  The  law  does 
not  require  the  Council  to  hold  hearings. 

THE  COURT:  The  Court  will  determine  what 
the  law  is,  and  the  law  does  not  require  a  hearing, 
of  course.  •  •  (Tr.  682, 683) 

Appellees  seek  to  create  the  impression  that  someone 
unknown,  probably  Mr.  Clouser,  prepared  the  report  and 
that  the  other  members  of  the  Council  merely  agreed  to  it. 
What  the  witness  Nolen  did  say  is  as  follows: 

“THE  WITNESS:  The  report,  to  recapitulate, 
the  report  was  drafted  following  a  telephone  dis¬ 
cussion  we  had  of  the  problem  in  this  area  which 
was  an  old  one  well  known  to  both  parties.  Mr. 
Clouser  drafted  the  report,  it  was  sent  to  me  and 
accepted  by  me. 

•  •  •  •  • 
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THE  COURT :  He  prepared  the  report  first, 
and  then  telephoned  you,  or  did  he  telephone  you 
first  and  then  prepare  the  report? 

THE  WITNESS:  As  I  recall,  we  conferred  on 
it  first.  That  is  our  standard  procedure.”  (JA 
456) 

Counsel  for  appellees  make  the  point  that  the  Zoning 
Commisson  adopted  this  report  of  its  Zoning  Advisory 
Council  which  in  effect  became  its  findings  of  fact,  knowing 
that  the  Zoning  Advisory  Council  had  arrived  at  its  con¬ 
clusion  in  a  very  cavalier  manner.  That  is  far  from  the 
fact.  As  Nolen  testified,  this  Council  is  not  required  by 
law  to  hold  oral  hearings  before  presenting  its  recom¬ 
mendation.  That  duty  devolves  upon  the  Zoning  Commis¬ 
sion  itself.  There  was  no  need  to  have  the  property  owners 
involved  appear  before  the  Advisory  Council  prior  to  the 
Council’s  presenting  its  recommendation.  The  trial  court 
recognized  that  fact  and  concluded  that  although  the  mem¬ 
bers  held  their  meetings  by  telephone,  in  dealing  with  a 
problem  with  which  they  were  all  familiar,  there  was  no 
necessity  for  a  physical  meeting,  although  that  was  thought 
by  the  Court  to  be  the  better  procedure. 

“THE  COURT:  The  Court  suggests  that  in 
matters  of  this  kind  the  Council  should  meet,  so 
that  each  one  would  know  the  views  of  the  others 
before  voting.  However,  that  does  not  affect  the 
legality  of  the  recommendation.”  (JA  456) 

At  page  42  of  their  brief,  appellees  contend  that  if  the 
rezoning  of  the  American  University  Tract  is  according 
to  a  comprehensive  plan  the  Zoning  Commission  should 
have,  at  the  same  time,  rezoned  the  tract  owned  by  W.  C. 
&  A.  N.  Miller  Development  Company,  because  that  is 
closer  to  some  of  the  protesting  citizens.  There  are  two 
answers  to  this.  As  previously  mentioned,  the  witness 
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Nolen  said  that  the  Zoning  Commission  only  takes  np 
problems  of  this  nature-  as  they  are  brought  to  its  attention 
because  of  the  pressure  of  its  work.  Secondly,  the  tract 
of  the  Miller  Development  Company  is  entirely  unimproved 
and  there  is  no  threat  at  the  present  time  that  any  large 
building  resembling  a  factory  is  going,  to  be  constructed',  on 
their  property. 

Appellees  throughout  the  trial  and  again  in  their  brief 
have  attempted  to  inject  into  this  proceeding  the  action 
of  the  Board  of  Zoning  Adjustment  in  the  case  of  the  con¬ 
struction  of  the  new  Providence  Hospital  (Appellees ’  Brief 
43  and  44,  Appellees ’  Appendix  18,  Plaintiff’s  Exhibit  32, 
Defendant-Intervenors’  Exhibit  7,  JA  474,  etc.). 

In  the  first  place  the  principle  is  too  well  known  to  re¬ 
quire  any  authority  that  what  is  done  in  one  instance  is  in 
no  way  controlling  in  another  where  the  facts  are  not 
similar.  The  Providence  Hospital  case  was  not  considered 
by  the  Zoning  Commission  but  was  presented  to  the  Board 
of  Zoning  Adjustment,  which  Board  has  much  wider  lati¬ 
tude  in  controlling  the  type  of  construction  and  use  made 
of  the  property. 

Appellees  contend  that  the  actions  of  appellants  “thwart 
and  defeat  the  will  of  Congress  itself”  because  they  say 
that  Congress  has  appropriated  more  than  $4,000,000  in¬ 
tended  for  the  use  of  Sibley  Hospital.  This  is  an  over¬ 
simplification  of  the  facts.  Congress  has  not  appropriated 
any  funds  specifically  for  Sibley  Hospital.  What  Public 
Law  547  of  the  82d  Congress  (66  Stat.  637,  Appellees’  Ap- 
X>endix  17)  actually  did  was  fix  the  amount  available  for 
construction  of  hospitals  in  the  District  of  Columbia  under 
“matching  funds”  at  $11,400,000.  It  was  only  in  the  Com¬ 
mittee  hearings  that  any  reference  at  all  was  made  to  use 
of  this  money  for  Sibley  Hospital.  In  the  testimony  an 
employee  of  a  Federal  bureau  presented  a  list  of  private 
institutions  seeking  part  of  this  fund.  Sibley  was  one  of 
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those  seeking  funds.  (Appellees’  Appendix  13,  14)  This 
can  hardly  be  said  to  be  the  “will  of  Congress”. 

Appellees  argue  that  they  expended  a  large  sum  to  have 
plans  drawn  for  the  proposed  new  hospital  and  that  the 
change  in  zoning  deprives  them  of  their  property  without 
due  process  of  law  (Appellees’  Brief  46,  47).  As  has  been 
previously  mentioned,  appellees’  architect  testified  that 
these  plans  were  originally  drawn  for  the  location  of  the 
building  at  another  site  and  were  merely  adapted  for  use 
at  the  present  Sibley  Tract.  The  expenditure  of  money 
in  drawing  plans  is  not  a  test  or  criteria  of  whether  a 
change  in  zoning  should  be  allowed  or  denied  (supra  p.  5). 
Furthermore,  the  record  in  this  case  shows  that  appellee 
American  University  deeded  this  property  to  Sibley  with 
full  knowledge  that  the  zoning  on  the  tract  was  scheduled 
for  consideration  on  the  petition  of  the  intervenors.  The 
petition  was  filed  in  November  1952  and  the  deed  trans¬ 
ferring  the  property  to  Sibley  Hospital  is  dated  December 
31,  1952  (Plaintiff’s  Exhibit  45).  It  would  appear  that 
appellees  went  into  this  deal  with  their  eyes  open  and  anti¬ 
cipating  litigation.  The  record  is  devoid  of  the  terms  of  the 
sale  to  Sibley.  American  University  cannot  claim  that  it 
has  lost  anything  because  it  gave  the  property  away  and 
is  willing  to  take  it  back  at  any  time  (Plaintiff’s  Exhibit 
61).  Sibley  can  hardly  complain  since  it  obtained  the 
jjroperty  for  nothing  (Appellants’  Brief  2).  Equitable 
Life  Insurance  Company  cannot  complain  because  its  loan 
is  adequately  covered,  even  with  the  property  zoned  Resi¬ 
dential  “A”  Restricted  (JA  383,  384,  Appellants’  Brief 
47). 

Admittedly,  universities  are  not  built  overnight.  Ameri¬ 
can  University  has  had  more  than  60  years  to  construct 
edifices  on  its  campus.  Appellees  contend  that  the  Zoning 
Commission  should  not  be  permitted  to  retard  this  growth 
and  development  in  the  future  (Appellees’  Brief  47).  The 
order  of  the  Zoning  Commission  affirmed  its  administrative 
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I>olicy  that  universities  may  erect  all  normal  and  logical 
school  buildings  in  residential  zones  without  obtaining  per¬ 
mission  from  the  Board  of  Zoning  Adjustment  (Plaintiffs * 
Exhibit  19,  JA  559,  560). 


A  DISCUSSION  OF  CASES  CITED  BY  APPELLEES 

Appellees  ’  brief  cites  several  cases  in  the  U.  S.  Supreme 
Court  as  well  as  a  number  of  cases  decided  by  this  Court, 
all  of  which  had  previously  been  discussed  in  the  appel¬ 
lants  ’  brief.  Appellants  will  not  attempt  to  reargue  those 
cases  in  this  brief.  However,  appellees  have  cited  several 
cases  from  other  jurisdictions  which  the  appellants  believe 
require  some  discussion  on  their  part. 

The  first  of  these  cases  is  Northwest  Merchants  Termi¬ 
nal  v.  O’Rourke ,  191  Md.  171,  60  A.  2d  743.  In  this  case 
the  upgrading  of  defendant’s  property  was  reversed  by 
the  Maryland  Court  of  Appeals  and  appellees  contend  that 
the  situation  there  was  comparable  to  this  case.  Such  is 
not  the  fact.  The  opinion  details  at  great  length  the  type 
of  buildings  and  zoning  that  surrounded  the  property  on 
which  the  change  in  zoning  was  imposed.  Very  succinctly, 
the  first  part  of  the  opinion,  Judge  Markell  gives  the  com¬ 
plete  picture  of  the  tract  involved  when  he  said:  * 4 Plain¬ 
tiffs’  photographs  illustrate  the  obvious  unfitness  of  a 
yard  between  a  railroad  track,  the  rear  of  a  saloon,  a 
shed  and  an  alley  for  use  as  a  ‘children’s  playground.’  ” 

And  again : 

“*  •  *  One  of  these  industrial  properties  is  di¬ 
rectly  opposite  the  eastern  boundary  of  defend¬ 
ant’s  property.  This  eastern  two-thirds  of  the 
segment  contains  no  unimproved  land,  along  the 
right  of  way  or  elsewhere,  comparable  either  in 
size  or  in  railroad  availability  with  defendant’s 
part  of  the  segment.” 
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Later  in  the  decision,  the  Court  wrote: 

“#  *  *  From  the  uncontradicted  evidence,  which 
has  already  been  reviewed  at  undue  length,  as  to 
the  character,  use  and  suitability  for  use  of  the 
property,  the  reports  of  the  Zoning  Board  and  the 
Planning  Commission,  plaintiffs’  photographs,  and 
the  neighborhood  campaign  for  the  amendment, 
the  conclusion  is  not  ‘fairly  debatable’  that  in  re¬ 
zoning  the  railroad  segment  covered  by  the  amend¬ 
ment  offered  January  21,  1946,  no  ‘reasonable  con¬ 
sideration’  —  nor  any  consideration  at  all  —  was 
given  to  ‘the  character  of  the  district  and  its  pe¬ 
culiar  suitability  for  particular  uses’  or  to  ‘en¬ 
couraging  the  most  appropriate  uses’  of  the  land, 
or  (so  far  as  appears)  to  anything  except  grati¬ 
fying  the  wishes  of  an  organized  neighborhood. 
From  the  phtographs  it  is  not  easy  to  understand 
why  neighbors  should  prefer  a  Dickens-like  ‘chil¬ 
dren’s  playground’  and  an  unkempt  expanse  of 
overgrowth  and  undergrow’th  to  presumably  well- 
built  and  properly  managed  storage  warehouses. 
(Citing  cases.)” 

The  situation  with  wilich  the  Court  was  faced  in  the 
Northwest  Merchants  Terminal  case  is  far  removed  from 
the  instant  situation.  In  fact,  the  situation  there  involved 
was  exactly  comparable  to  that  in  Nectow  v.  Cambridge , 
277  IJ.S.  183,  72  L.  Ed.  842,  48  S.  Ct.  447. 

On  page  19  of  their  brief,  appellees  refer  to  the  case  of 
Kracke  v.  Weinberg,  197  Md.  339,  79  A.  2d  387.  The  facts 
there  w'ere  that  the  property  involved  wms  so  situated 
that  no  residential  use  could  be  made  of  the  property  what¬ 
soever  because  of  the  extreme  topography.  Chief  Judge 
Marbury  in  the  opinion  says : 

“*  *  •  No  part  of  the  land,  except  the  short 
frontage  on  Wilkens  Avenue  at  Wilmington,  would 
be  useful  for  residential  purposes.  The  highest 
utility  of  the  land  was  for  industrial  use,  and  it 
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has  not  a  very  high  utility  for  that  because  of  its 
shape  and  contour.  The  chancellor  made  a  per¬ 
sonal  observation  of  the  property  in  the  company 
of  counsel,  and  he  said  that  he  was  convinced  that 
it  was  not  practical  from  a  financial  point  of  view 
to  use  the  property  for  residential  purposes,  that 
there  was  no  change  in  conditions  since  it  was 
zoned  commercial  that  warranted  its  rezoning,  and 
there  was  no  showing  of  any  public  good  that  de¬ 
manded  its  reclassification.  It  seems  to  be  quite 
clear  from  all  of  this  that  the  property  has  never 
been  used  for  residential  purposes,  that  it  cannot 
now  be  used  for  residential  purposes  without  a 
prohibitive  expenditure  of  money,  that  the  only 
reason  for  reclassifying  it  as  residential  was  to 
protect  the  property  of  those  who  lived  to  the 
south  and  east  of  it  in  what  is  known  as  Wilhelm 
Park,  and  that  the  residents  of  Wilhelm  Park  had 
this  done  so  as  to  create  a  barrier  between  their 
properties  and  the  railroad  and  the  Blaustein 
property  and  Wilkens  Avenue.” 

He  concludes: 

* ‘  #  *  *  Rezoning  to  residential  results  in  prevent¬ 
ing  the  owners  from  using  it,  not  only  for  its  most 
suitable  use,  but  for  any  practical  use  at  all.  **  *” 

These  facts  are  comparable  to  the  facts  present  in  the 
case  of  Wolpe  v.  Poretsky,  81  U.  S.  App.  D.  C.  67,  154  F. 
2d  330.  There  was  no  showing  made  in  this  case  and,  in 
fact,  none  can  be  made  that  this  property  cannot  be  used 
as  a  university  and  in  fact,  the  testimony  vras  that  the 
present  intention  was  to  continue  the  operation  of  the 
university  (JA  515). 

The  next  case  which  appellees  consider  supports  their 
position  is  Strain  v.  Mims,  123  Conn.  275, 193  A.  754.  This 
case  involved  the  rezoning  of  the  four  corners  at  the  in¬ 
tersection  of  two  roads  in  Greenwich,  Connecticut.  Plain¬ 
tiff  had  conducted  a  general  store  on  one  of  these  corners 
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for  a  number  of  years.  The  other  three  corners  were  in 
farm  land.  When  zoning  was  put  into  effect,  these  four 
corners  were  placed  in  a  business  zone,  while  the  remainder 
of  the  neighborhood  was  zoned  residential.  When  plain¬ 
tiff  attempted  to  construct  a  filling  station  on  his  property, 
the  owners  of  the  other  three  corners  and  other  neighbors 
had  the  property  rezoned  to  residential.  The  trial  court 
concluded  that  there  was  a  procedural  defect  but  that  if 
the  change  had  been  legally  adopted,  it  still  would  have 
been  arbitrary,  confiscatory  and  unconstitutional.  Both 
sides  appealed.  The  Supreme  Court  of  Errors  of  Connecti¬ 
cut,  affirming  in  part  the  decision  of  the  trial  court,  stated: 

“*  *  *  *  The  outstanding  and  controlling  fact 
is  that  the  value  of  the  plaintiffs’  property  will  be 
diminished  about  70  per  cent,  without,  so  far  as 
appears,  in  any  way  promoting  the  public  welfare, 
and  in  the  absence  of  any  substantial  change  in  the 
neighborhood  since  the  adoption  of  the  original 
regulations.  Such  a  change  is  not  one  which  the 
commission  could  reasonably  vote.” 

In  the  instant  case,  the  Zoning  Commission  found  that 
the  erection  of  the  hospital  would  substantially  impair  the 
value  and  use  of  the  surrounding  properties  and  had  no 
legitimate  planning  purpose  when  it  adopted  the  findings  of 
the  Zoning  Advisory  Council  (JA  52,  53,  559). 

Vine  v.  Zabriskie,  122  N.J.L.  4,  3  A.  2d  886,  cited  and 
apparently  relied  on  by  appellees,  is  not  analogous  to  the 
case  at  bar.  There,  as  the  Court  stated,  inter  alia ,  “on  the 
evening  of  the  meeting  of  the  Commission  when  the  appli¬ 
cation  for  the  permit  was  formally  denied  a  hastily  drawn 
ordinance  amending  the  zone  in  which  this  property  is  lo¬ 
cated,  by  prohibiting  the  erection  of  apartment  houses 
therein,  was  introduced,  given  a  first  reading  and  at  a  later 
date  adopted.”  (3  A.  2d  887).  Here,  as  the  record  indi¬ 
cated,  it  was  only  after  numerous  public  hearings  were 
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conducted,  and  after  some  length  of  time  had  elapsed  after 
the  last  of  said  hearings,  that  the  Commission  amended 
the  zoning  of  the  property  in  question  so  that  the  appellees 
could  not  erect  the  Hospital  thereon.  In  the  Vine  case, 
the  Court  concluded  that  the  ordinance,  having  been  “hast¬ 
ily  drawn,”  was  “arbitrary.”  There,  but  not  here,  the 
action  was  an  “eleventh-hour”  change  in  zoning.  The 
change  here  was  made  with  full  knowledge  of  the  facts  and 
after  ample  opportunity  for  deliberation.  Here,  the  peti¬ 
tion  was  filed  on  November  24, 1952,  hearings  were  held  on 
January  5,  January  6,  and  January  16,  1953,  and  the  deci¬ 
sion  of  the  Zoning  Commission  was  arrived  at  and  an¬ 
nounced  on  January  28,  1953. 

Also  on  page  22  appellees  refer  to  the  case  of  Western 
Theological  Seminary  v.  City  of  Evanston ,  325  Ill.  511,  156 
N.E.  778,  and  allege  that  this  case  also  closely  conforms  to 
the  factual  situation  of  the  case  at  bar.  Despite  appellees’ 
contention  the  case  does  not  compare  with  the  situation 
here  at  hand  for  the  following  reasons:  (1)  The  buildings 
to  be  erected  in  the  Western  Theological  Seminary  case 
were  normal  ordinary  school  buildings  to  be  used  as  class 
rooms,  dormitories,  etc.  In  its  administrative  interpreta¬ 
tion  the  Zoning  Commission  found  in  this  case  that  such 
buildings  are  normal  adjuncts  of  a  college  or  university 
but  that  a  hospital  is  not.  There  is  involved  a  proposed 
construction  of  a  hospital  while  in  the  Western  Theological 
Seminary  case  only  ordinary  school  buildings  were  con¬ 
templated;  (2)  There,  the  Zoning  Commission  advised 
the  City  Council  against  the  change  in  the  ordinance  to 
prohibit  the  regulation  of  the  buildings.  Its  advice  was 
ignored.  In  the  instant  case  the  comparable  body,  the 
Zoning  Advisory  Council,  advised  against  the  proposed 
building  and  the  Zoning  Commission  adopted  its  recom¬ 
mendation;  (3)  In  that  case,  the  change  in  the  zoning  ordi¬ 
nance  was  effected  after  the  Board  of  Zoning  Adjustment 
had  granted  the  occupancy  and  the  building  permits  had 
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been  issued.  Here,  appellees  bad  taken  no  such  steps  at 
the  time  a  change  in  zoning  was  enacted. 

The  next  case  referred  to  by  appellees  in  support  of 
their  position  is  Succession  of  Hutchinson ,  112  La.  656,  36 
So.  639.  Although  appellees  contend  that  this  case  supports 
their  position,  the  case  did  not  involve  a  zoning  question. 
It  was  an  action  to  annul  certain  provisions  of  a  will  which 
set  up  a  fund  for  use  by  the  Administrators  of  Tulane 
University  for  the  establishment  of  a  hospital.  The  essen¬ 
tial  question  involved  was  whether  the  establishment  and 
maintenance  of  a  clinic  and  hospital  was  ultra  vires  for 
Tulane  University.  The  Court  found  that  since  the  Uni¬ 
versity  already  had  an  affiliated  medical  school  the  estab¬ 
lishment  of  a  hospital  was  not  ultra  vires  of  the  Univer¬ 
sity  and  in  its  syllabus  stated : 

“6.  *  #  • 

“(g)  That  the  establishment  and  maintenance 
of  a  clinic  and  a  hospital  for  the  sick  is  not  ultra 
vires  of  the  university  and  of  its  board  of  adminis¬ 
trators  ;  the  university  having  special  authority  to 
teach  medicine,  and  the  evidence  showing  that  a 
hospital  in  which  clinical  instruction  can  be  given 
is  an  absolutely  necessary  adjunct  to  medical 
teaching.” 

In  the  case  at  hand  the  officers  of  American  University 
admit  that  they  do  not  at  present  have  a  medical  school 
and  that  there  is  no  present  intention  to  conduct  a  medical 
school  (JA  407).  Hence,  the  situation  involved  in  the  Hut¬ 
chinson  case  does  not  present  itself  here. 

At  page  29  of  their  brief,  appellees  quote  briefly  from 
the  case  of  Ingram  v.  Texas  Christian  University ,  Texas 
Civil  Appeals,  196  SAV.  608.  That  action  involved  a  suit 
to  recover  rents  on  a  building  and  the  University  denied 
liability  because  they  said  they  had  not  authorized  the 
contract  and  the  action  was  ultra  vires.  The  Trial  Court 
had  found  as  a  fact  that  the  medical  department  of  the 
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predecessor  University  had  conducted  a  medical  school  in 
conjunction  with  which  they  operated  a  hospital  to  give 
clinical  instruction  to  its  students.  In  reversing  a  finding 
for  the  University,  The  Court  of  Civil  Appeals  of  Texas 
held: 


“Without  further  prolonging  this  opinion,  we 
hold  that  in  making  the  lease  contract  for  the 
building  in  question,  to  be  used  for  hospital  pur¬ 
poses,  and  for  the  benefit  of  the  students  of  its 
Medical  School,  the  University  was  not  attempting 
to  perform  an  act  which  was  ultra  vires.” 

It  is  readily  apparent  that  the  facts  in  the  instant  case 
are  distinguishable  from  those  in  the  Ingram  case  because 
the  latter  case  did  not  involve  a  question  of  zoning  and 
Texas  Christian  University  already  had  a  going  medical 
school.  American  University  admittedly  has  no  medical 
school  and  plans  none  at  the  present. 

The  final  case  from  another  jurisdiction  referred  to  in 
appellees’  brief  is  Benner  v.  Tribbitt,  190  Md.  6,  57  A.  2d 
346.  The  case  involved  the  granting  of  a  permit  for  the 
construction  of  a  filling  station  in  Denton,  Maryland  in  an 
area  where  the  city  commissioners  had  only  recently 
granted  two  commercial  permits  within  75  yards  of  peti¬ 
tioner’s  property.  After  the  petitioner  was  denied  a  per¬ 
mit,  he  brought  mandamus  and  a  jury  trial  resulted  in  a 
verdict  for  the  plaintiff  which  the  trial  judge  set  aside  and 
entered  contrary  findings.  The  Maryland  Court  of  Ap¬ 
peals  reversed  and  directed  that  the  writ  of  mandamus  be 
issued.  The  controlling  factor  is  that  the  City  of  Denton 
had  no  zoning  authority  and  no  zoning  regulations.  Hence, 
it  made  its  findings  as  to  whether  a  given  instance  adversely 
affected  the  general  welfare  wtthout  reference  to  any  gov¬ 
erning  regulations.  It  is  in  that  light  that  the  statement 
quoted  by  appellees  was  delivered  by  the  Court.  The  por¬ 
tion  of  the  opinion  quoted  far  from  deprecating  the  im- 


24 


portance  of  zoning,  actually  recognizes  the  value  of  zon¬ 
ing  for  the  orderly  development  of  a  city.  In  the  case  at 
hand,  there  is  no  allegation  that  the  zoning  regulations 
themselves  are  invalid  or  unconstitutional  or  in  any  other 
way  defective.  The  attack  is  merely  upon  the  application 
to  the  Campus  Tract.  The  Benner  case  was  reversed  be¬ 
cause  Denton  had  no  zoning  regulations  to  be  used  as  a 
measuring  rule  in  determining  the  application  to  a  par¬ 
ticular  piece  of  property. 

IV 

APPELLEES  HAVE  MISINTERPRETED  THE 
DECISION  OF  WOLPE  v.  PORETSKY 

Appellees  refer  at  length  to  the  decision  in  Wolpe  v. 
Poretsky,  81  U.  S.  App.  D.  C.  67, 154  F.  2d  330.  (Appellees ’ 
Brief  13, 14, 17, 18, 24,  48  and  Appellees’  Appendix  1).  The 
appellants  have  previously  discussed  this  case  in  their 
brief  (Appellants’  Brief  39,  40,  41).  Because  of  the  im¬ 
portance  apparently  attached  to  the  case  by  the  appellees, 
the  appellants  herein  adopt  by  reference  the  discussion  of 
the  Wolpe  case  contained  in  the  reply  brief  of  W rather,  et 
al.  filed  in  No.  11,943  in  this  Court,  which  is  the  companion 
case  growing  out  of  the  same  action  in  the  Trial  Court.  The 
refutation  contained  in  that  reply  brief  is  so  complete  and 
so  well  answers  the  arguments  of  appellees  that  the  appel¬ 
lants  feel  they  need  not  argue  the  matter  further. 

V 

ADDITIONAL  AUTHORITIES 

In  addition  to  the  authorities  cited  in  their  behalf  here¬ 
inbefore  filed  on  the  question  of  the  right  and  propriety 
of  rezoning  to  a  higher  classification,  these  appellants 
submit  for  the  consideration  of  this  Court  the  following: 

Miller  Bros.  Lumber  Co.  v.  City  of  Chicago,  414 
Ill.  162,  111  N.  E.  2d  149 
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Hasbrouck  Heights  Hospital  Ass’n  v.  Borough 
of  Hasbrouck  Heights  in  Bergen  County  et  al.,  27 
N.  J.  Super.  476,  99  A.  2d  591 
Atlantic  Coast  Line  R.  Co.  et  al.  v.  City  of  Jack¬ 
sonville , . . ..  Fla . ,68  So.  2d  570 

CONCLUSION 

The  findings  of  fact,  conclusions  of  law  and  judgment 
of  the  lower  court  are  clearly  erroneous  and  should  be 
set  aside  and  the  case  remanded  with  directions  to  the 
lower  court  to  enter  judgment  for  appellants. 

Respectfully  submitted, 

Veen-on  E.  West, 

Corporation  Counsel ,  D.  C., 

Chester  H.  Gray, 

Principal  Assistant  Corporation 
Counsel ,  D.  C., 

Milton  D.  Korman, 

Assistant  Corporation  Counsel ,  D.  C., 
Harry  L.  Walker, 

Assistant  Corporation  Counsel,  D.  C., 
J.  Hampton  Baumgartner,  Jr., 
Assistant  Corporation  Counsel,  D.  C., 
Attorneys  for  Appellants, 

District  Building, 

Washington,  D.  C. 
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The  American  University,  Et  Al., 
Appellees. 


PETITION  FOR  REHEARING 

Appellants  petition  the  Court  to  grant  a  rehearing  in  this 
case. 

The  principles  of  law  which  were  involved  in  this  case 
were,  for  the  most  part,  not  resolved  by  the  opinion  entered 
June  10,  1954.  Wholly  aside  from  the  interests  of  the  sur¬ 
rounding  property  owners,  which  are  in  themselves  very 
substantial,  the  effect  of  the  opinion  from  an  administra¬ 
tive  viewpoint  is  far-reaching. 
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In  affirming  the  judgment  of  Judge  Holtzoff  wherein  he 
held  to  the  effect  that  the  rezoning  order  in  question  did 
not  bear  a  substantial  relation  to  the  public  health,  safety, 
morals  or  general  welfare,  this  Court  failed  to  specify  in 
what  respects  the  rezoning  order  was  defective.  Without 
any  standards  to  serve  as  guides  for  future  action  the 
Zoning  Commission  could  not  possibly  know,  in  any  case 
involving  rezoning  to  a  higher  classification,  whether  its 
action  meets  what  this  Court  referred  to  in  its  per  curiam, 
opinion  as  “this  requirement.” 

Of  necessity,  all  zoning  and  rezoning  is,  to  varying  de¬ 
grees,  arbitrary.  The  fixing  of  boundaries  requires  the 
exercise  of  judgment.  The  power  to  exercise  that  judg¬ 
ment  in  the  District  of  Columbia  has  been  vested  by  the 
Congress  in  the  Zoning  Commission.  In  the  case  at  bar, 
the  lower  court  usurped  the  power  vested  in  the  Commis¬ 
sion  and  substituted  its  judgment  for  that  of  the  Commis¬ 
sion.  This  Court  affirmed  that  action.  In  neither  the 
opinion  of  the  lower  court  nor  of  this  Court  is  there  any 
reference  to  the  respects  in  which  the  rezoning  order  bears 
no  substantial  relation  to  the  public  health,  safety,  morals 
or  general  welfare.  The  lower  court  simply  reached  that 
conclusion  and  this  Court  held  that  conclusion  to  be  “clearly 
right.” 

It  is,  of  course,  true  that  under  Rule  52(a)  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure  the  findings  of  fact  in  actions 
tried  without  a  jury  “shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the  opportunity 
of  the  trial  court  to  judge  of  the  credibility  of  the  wit¬ 
nesses,”  but  it  is  also  equally  true,  as  the  Supreme  Court 
has  declared,  that: 

•  The  practice  in  equity  prior  to  the  present 
Rules  of  Civil  Procedure  was  that  the  findings  of  the 
trial  court,  when  dependent  upon  oral  testimony  where 
the  candor  and  credibility  of  the  witnesses  would  best 
be  judged,  had  great  weight  with  the  appellate  court. 
The  findings  were  never  conclusive,  however.  A  find- 


mg  is  ‘clearly  erroneous’  when  although  there  is  evi¬ 
dence  to  support  it,  the  reviewing  court  on  the  entire 
evidence  is  left  with  a  definite  and  firm  conviction  that 
a  mistake  has  been  committed.  ’  ’  United  States  v.  United 
States  Gypsum  Co.,  333  U.  S.  364,  395,  92  L.  Ed.  746,  68 
S.  Ct.  525. 

Applying  this  rule  enunciated  by  the  Supreme  Court  to 
the  instant  case,  it  seems  clear  that  this  Court,  upon  review¬ 
ing  the  entire  record,  should  have  reached  the  “definite 
and  firm  conviction”  that  the  lower  court  was  in  error. 
We  say  this  for  the  following  reasons. 

The  lower  court  and  this  Court  both  fell  into  the  error 
of  treating  this  case  as  if  the  question  were  whether  or  not 
a  proposed  hospital  should  or  should  not  be  permitted 
to  be  erected  upon  the  university  tract.  That  was  not  the 
issue.  The  only  proper  issue  was  whether  or  not  the  re¬ 
zoning  order,  made  in  compliance  with  a  comprehensive 
plan  for  the  area  in  which  the  university  tract  is  located, 
was  or  was  not  valid.  The  expression  in  this  Court’s  opin¬ 
ion  that  “the  immediate  effect  of  the  order  was  to  prevent 
the  building  on  the  campus  of  a  hospital  to  be  maintained 
in  connection  with  a  School  of  Nursing”  clearly  illustrates 
that  the  decisions  of  the  lower  court  and  of  this  Court  were 
reached  upon  collateral,  and  probably  inadmissible  evi¬ 
dence.  Hazen,  et  al.  v.  Hawley,  66  App.  D.  C.  266,  86  F.  (2d) 
217.  The  immediate  effect  of  the  rezoning  order  was  to 
rezone  the  university  tract  to  the  same  classification  as 
that  of  the  property  which,  for  the  most  part,  surrounded 
it  and  which  was,  under  the  comprehensive  plan,  deemed 
to  be  the  most  desirable  classification  for  this  section  of 
the  city.  The  result  of  the  rezoning  order  was  to  preclude 
the  use  of  the  property  for  any  purposes  other  than  those 
permitted  in  the  Residential  “A”  Restricted  classification. 
Such  classification  precludes  not  only  hospitals  but  apart¬ 
ment  houses,  boarding  houses,  flats,  public  storage  garages, 
hotels,  lodging  or  rooming  houses  and  semi-detached  dwell¬ 
ings.  As  contrasted  with  the  immediate  effect  of  the  re- 
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zoning  order  which  protects  the  neighborhood,  the  imme¬ 
diate  effect  of  the  decision  of  this  Court  is  to  permit  the 
property  in  question  to  be  used  for  any  or  all  of  those 
purposes,  thereby  making  the  property  an  island  of  lower- 
class  zoning  in  an  area  of  the  highest  classification  of  re¬ 
stricted  residential  use.  Thus,  the  University  could  now 
erect  on  the  property  apartment  houses,  rooming  houses, 
lodging  houses,  public  garages,  etc. 

It  should  be  noted  that  the  University  may  still,  under 
the  rezoning  order,  use  its  property  for  all  proper  and 
necessary  university  purposes.  It  should  also  be  noted 
that  if  the  University  had  a  medical  school  or  a  school  of 
nursing,  it  is  entirely  conceivable  that  permission  would 
be  granted  to  it  to  erect  a  hospital  as  a  training  ground 
connected  therewith,  even  in  a  Residential  “A”  Restricted 
classification. 

The  appellants  submit  that,  in  the  final  analysis,  this 
case  was  adjudicated  not  on  the  basis  of  principles  of 
zoning  but  on  the  theory  that  zoning  cases  may  properly 
be  decided  on  the  basis  of  the  effect  of  a  zoning  order 
upon  the  proposed  future  plans  of  one  particular  property 
owner.  While  the  evidence  discloses  that  the  University 
says  it  proposes  to  build  a  hospital,  conduct  a  school  of 
nursing,  etc.,  it  is  manifest  that  these  bright  plans  for  the 
future  could  be  changed  overnight.  Under  the  Court’s 
decision,  the  less  restrictive  zoning  of  the  property  will  re¬ 
main  the  same  regardless  of  the  fact  that  the  University 
may  never  erect  a  hospital  or  establish  and  conduct  a  school 
of  nursing,  etc.  Indeed,  if  ill  fortune  attends  the  finances 
of  the  University,  it  is  more  than  a  matter  of  speculation 
that  a  portion  of  the  real  estate  now  owned  by  it  may  be 
sold  to  speculators  "who  can,  under  the  Court’s  per  curiam 
opinion,  erect  thereon  flats,  boarding  houses,  or  what-not. 
Surely  zoning  cases  should  not  be  decided  upon  such  a 
tenuous  theorv. 

m 

The  Commission  decided  this  matter  on  the  basis  of  a 
change  in  the  location  of  a  zoning  boundary.  The  trial 
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court  reversed  that  action,  ruling  that  a  hospital  should 
be  permitted  on  the  property.  This  constituted,  deciding 
the  case  on  the  basis  of  a  zoning  classification.  This  Court 
in  affirming  the  trial  court  determined  the  matter  on  the 
same  basis.  The  case  was  a  zoning  boundary  case  and 
should  have  been  decided  on  that  basis  alone,  and  not  on 
the  basis  of  correcting  a  zoning  classification.  Moreover, 
notwithstanding  the  Court  decided  the  case  on  the  basis 
of  zoning  classification,  it  granted  relief  on  the  basis  of  a 
zoning  boundary.  This  inconsistency  by  the  Court  is  funda¬ 
mental  and  important  from  a  zoning  standpoint  as  each 
zoning  function  has  its  purpose.  To  illustrate,  zoning 
classifications  determine  the  various  uses,  whether  it  be 
an  apartment  house,  boarding  house,  flats,  public  storage 
garages,  hotels,  lodging  or  rooming  houses,  or  semi¬ 
detached  dwellings  that  may  go  into  a  specific  zoned  area. 
Zoning  boundaries,  on  the  other  hand,  determine  the  geo¬ 
graphical  locations  of  the  zoning  areas  and  fix  the  bound¬ 
aries  thereof.  The  danger  of  confusing  the  two  principles 
may  be  clearly  demonstrated  from  a  careful  reading  of  the 
Court’s  opinion. 

Although  the  Court  found  that  the  zoning  that  prohibits 
the  establishment  of  a  hospital  operated  in  connection  with 
a  school  of  nursing  on  a  university  campus  bears  no  sub¬ 
stantial  relationship  to  the  public  health,  safety,  morals, 
or  general  welfare,  the  Court  made  no  finding  with  respect 
to  prohibiting  the  erection  of  apartment  houses,  boarding 
houses,  flats,  public  storage  garages,  hotels,  lodging  or 
rooming  houses  or  semi-detached  dwellings  upon  the  Ameri¬ 
can  University  Campus,  all  of  which  are  permitted  in  the 
Residential  “A”  zone  but  prohibited  in  the  Residential 
“A-Restricted”  zone. 

The  Court  must  therefore  be  mindful  that  when,  as  in 
the  present  case,  the  issue  before  the  Court  involves  the 
location  of  a  specific  use,  namely,  a  hospital  operated  in 
connection  with  a  school  of  nursing,  within  a  zoned  area, 
the  relief  granted  should  be  restricted  to  correcting  the 
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zoning  classification  so  as  to  permit  that  use  in  the  particu¬ 
lar  zone  involved.  The  Court  should  not  grant  relief  in¬ 
volving  the  location  of  a  zoning  boundary  which  permits 
many  uses,  such  as  are  enumerated  above,  to  locate  within 
a  certain  area  that  are  neither  appropriate  nor  consistent 
with  the  present  character  or  future  development  of  the 
neighborhood. 

The  present  decision  conflicts  with  prior  decisions  of  this 
Court  in  the  following  respects: 

This  Court  in  the  case  of  Leventhal  v.  District  of  Colum¬ 
bia,  69  App.  D.  C.  229, 100  F.  (2d)  94,  held  that  a  property 
owner  could  not  contend  that  he  was  entitled  to  a  more 
favorable  zoning  than  that  of  his  neighbors  so  that  his 
land  constituted  an  island  or  peninsula  of  more  favorable 
zoning  than  the  surrounding  land  of  his  neighbors.  It  is 
fundamental  to  sound  zoning  that  property  that  is  geo¬ 
graphically  similarly  located  should  bear  the  same  zoning 
classification  as  the  surrounding  property,  subject,  of 
course,  to  necessary  requirements  and  services  for  the 
neighborhood.  The  Zoning  Commission’s  order  in  rezoning 
a  portion  of  the  American  University  Campus  was  an  at¬ 
tempt  to  give  equality  of  treatment,  namely,  that  American 
University  bear  the  same  zoning  as  its  neighbors.  Further, 
there  was  no  evidence  in  the  record  to  support  the  retention 
of  apartment  house  zoning  on  the  American  University 
Campus.  The  Zoning  Commission  took  notice  that  its  regu¬ 
lations  provided  for  the  establishment  of  colleges  and 
universities  regardless  of  and  without  distinction  or  limi¬ 
tation  as  to  land  zoned  Residential  “A”  or  Residential 
“A”  Restricted.  Therefore,  there  is  no  compelling  zoning 
reason  whv  the  American  University  should  have  a  more 

*  V 

favorable  zoning  classification  than  its  neighbors. 

This  Court  in  the  case  of  Lewis  v.  District  of  Columbia, 
89  U.S.  App.  D.C.  72, 190  F.  (2d)  25,  held  that  zoning  bound¬ 
aries  may  be  established  in  accordance  with  a  comprehen¬ 
sive  and  reasonable  zoning  plan  for  the  protection  of  resi- 
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dential  neighborhoods  and  to  stabilize  property  values.  In 
that  connection,  the  Supreme  Court  of  the  United  States 
in  the  case  of  Euclid  v.  Ambler ,  272  U.  S.  365,  held  that  the 
intrusion  of  apartment  houses  into  a  detached  single  family 
area  has  an  adverse  effect  upon  the  single  family  neigh¬ 
borhood.  The  decision  of  this  Court,  which  restores  to 
part  of  the  American  University  Campus  the  unrestricted 
right  to  erect  apartment  houses  thereon,  appears  to  be  in 
direct  violation  of  the  Supreme  Court’s  decision  and, 
further,  a  complete  violation  of  the  zoning  plan  for  the 
area.  The  Appellees’  own  planning  experts  conceded  that 
apartment  development  upon  the  American  University 
Campus  would  be  highly  objectionable,  and  should  not  be 
permitted. 

The  facts  in  the  case  of  Nectow  v.  Cambridge,  277  U.  S. 
183,  do  not  support  the  Court’s  decision,  but  to  the  contrary 
support  the  position  appellants  have  stated  herein.  The 
Court’s  opinion,  written  by  Mr.  Justice  Sutherland,  con¬ 
tains  a  brief  statement  of  facts  in  277  U.  S.  at  pages  186 
-  and  187.  The  property  involved  in  that  case  was  almost 
surrounded  by  commercial  and  industrial  zoning  and  was 
the  only  land  south  and  east  of  the  intersections  of  Henry 
and  Brookline  Streets  which  was  zoned  for  residential  pur¬ 
poses.  The  present  case  is  the  reverse  of  that  situation. 
The  portion  of  the  American  University  Campus  zoned 
Residential  “A”  is  the  only  land  adjacent  to  and  north 
of  Nebraska  Avenue  and  west  of  the  Wisconsin  Avenue 
frontage  to  the  Potomac  River  zoned  other  than  Residential 
“A”  Restricted. 

This  Court  made  no  ruling  with  respect  to  the  exhaustion 
of  administrative  remedies.  The  Zoning  Regulations  of  the 
District  of  Columbia  effective  February,  1950,  provides  at 
page  38,  paragraph  1,  that  colleges  and  universities  may 
be  permitted  in  residential  districts,  including  Residential 
“A”  or  Residential  “A”  Restricted  without  distinction 
or  limitation  with  respect  to  the  two  zoning  classifications 
upon  an  appeal  to  the  Board  of  Zoning  Adjustment.  There- 
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fore,  the  question  whether  a  hospital  or  school  of  nursing 
is  a  part  of  the  American  University  or  an  appropriate 
use  upon  a  university  campus,  should  first  be  presented 
to  the  administrative  agency  having  jurisdiction,  namely, 
the  Board  of  Zoning  Adjustment.  The  Board  of  Zoning 
Adjustment  has  been  by-passed  in  the  present  proceeding 
and  appellants  believe  this  to  be  a  very  serious  legal  omis¬ 
sion  constituting  a  dangerous  precedent  and  the  most  obvi¬ 
ous  failure  to  exhaust  administrative  remedy. 

As  the  decision  now  stands,  a  serious  threat  exists  to 
proper  functioning  of  the  Zoning  Commission.  That  body 
will  be  permanently  prevented  from  ever  upgrading  the 
zoning  on  any  property,  for  should  it  attempt  to  do  so,  a 
property  owner  need  only  assert  that  he  desires  to  use 
his  property  for  some  purpose  economically  more  advan¬ 
tageous  to  him.  If  a  more  restrictive  classification  is  im¬ 
posed  by  the  Zoning  Commission,  the  party  need  only  bring 
suit  and,  based  on  the  decision  in  this  case,  stare  decisis 
will  require  the  District  Court  to  reduce  the  zoning.  Surely 
this  Court  never  contemplated  such  a  result. 

It  is,  therefore,  respectfully  requested  that  this  petition 
for  rehearing  be  granted,  in  order  that  appellants  may 
fully  substantiate  the  points  set  forth  above  and  that  this 
Court  may  give  due  consideration  to  these  points  which  are 
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fundamental  to  the  administration  of  effective  zoning  within 
the  District  of  Columbia. 

Respectfully  submitted, 

Vernon  E.  West, 

Corporation  Counsel ,  D.  C. 

Chester  H.  Gray, 

Principal  Assistant  Corporation 
Counsel,  D.  C. 

Milton  D.  Korman, 

Assistant  Corporation  Counsel,  D.  C. 

Harry  L.  Walker, 

Assistant  Corporation  Counsel,  D .  C. 

John  Hampton  Baumgartner,  Jr., 
Assistant  Corporation  Counsel,  D.  C. 
District  Building 
Washington  4,  D.  C. 

Leo  A.  Rover, 

United  States  Attorney  for  the 
District  of  Columbia 

Oliver  Gasch, 

Principal  Assistant  United  States  At¬ 
torney  for  the  District  of  Columbia 
United  States  Court  House 
Washington,  D.  C. 

Attorneys  for  Appellants, 
Brigadier  General  Prentiss, 

Et  Al. 

James  C.  Wilkes, 

Norman  M.  Glasgow, 

George  A.  Glasgow, 

501  Tower  Building 
Washington  5,  D.  C. 

Attorneys  for  Appellants, 

Alice  D.  Wrather,  Et  Al. 
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ANSWER  TO  PETITION  FOR  REHEARING 


Appellees,  for  answer  to  the  Petition  for  Rehearing  filed 
by  Appellants  herein,  respectfully  say: 

1.  Petitioners  complain  (page  2)*  that  Judge  Holtzoff 
failed  to  specify  in  what  respect  the  rezoning  order  was 
defective  and  assert  that,  without  any  standards  as  guides, 
the  Zoning  Commission  cannot  know  whether  future  action 

•  References  are  to  pages  of  Appellants'  Petition  for  Rehearing  in 
this  Court 
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by  it  will  meet  what  this  Court  called  1  ‘this  requirement”. 

On  the  contrary  examination  of  Judge  Holtzoff’s  opin¬ 
ion  (Tr.  34-46)  shows  that  he  devoted  ten  pages  to  a  careful 
summarizing  of  the  facts  and  discussion  of  the  applicable 
principles  of  la-w  and  the  contentions  of  the  parties  with 
respect  thereto  before  arriving  at  and  setting  forth  his 
findings  of  fact  and  conclusions  of  law  on  the  basis  of 
which  he  entered  the  judgment  appealed  from  and  by  this 
Court  affirmed. 

As  for  the  future  actions  of  the  Commission,  it  is  not 
incumbent  upon  the  Court  to  delineate  a  pattern  for  the 
conduct  of  the  Commission  in  future  cases.  The  Court’s 
duty  is  to  act  as  a  monitor  of  the  actions  of  the  Commis¬ 
sion.  To  go  beyond  this,  the  Court  would  have  to  indulge 
in  advisory  pronouncements  based  upon  hypothesized 
states  of  fact,  a  practice  uniformly  abjured  in  our  system 
of  jurisprudence. 

2.  Petitioners  reiterate  (page  2)  their  contention  that 
the  District  Court  usurped  power  vested  in  the  Commis¬ 
sion  by  Congress  and  substituted  its  judgment  for  that  of 
the  Commission. 

On  the  contrary,  the  District  Court  sedulously  avoided 
putting  its  judgment  in  place  of  that  of  the  Commission, 
specifically  stating  in  its  Opinion  ( J.A.  41)  that  “The  Court 
may  not  substitute  itself  for  the  Commission.  *  *  *  The  only 
matter  that  the  Court  may  consider  is  whether  the  zoning 
order  is  unconstitutional,  as  constituting  a  taking  of  prop¬ 
erty  without  due  process  of  law.”  And  the  District  Court 
confined  itself  to  that  limitation. 

3.  Petitioners  complain  that  neither  the  District  Court 
nor  the  Court  of  Appeals  stated  in  what  respect  the  rezon¬ 
ing  order  bore  no  substantial  relation  to  public  health,  safe¬ 
ty,  morals  or  general  welfare;  that  the  lower  court  simply 
reached  that  conclusion  and  the  appellate  court  held  the 
action  of  the  District  Court  to  be  “clearly  right”  (page  2). 

Whether  or  not  a  rezoning  order  bears  a  substantial  re¬ 
lation  to  public  health,  safety,  morals  or  general  welfare 
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is  a  determination  that  must  be  derived  from  a  considera¬ 
tion  of  all  the  facts  surrounding  the  order  and  cannot  be 
determined  by  the  presence  or  absence  of  one  or  another 
particular  fact. 

The  complaint  by  Petitioners  that  these  courts  did  not 
specify  how  the  order  bore  no  substantial  relation  to  public 
health,  etc.,  amounts  to  saying  that  the  District  Court 
should  have  undertaken  to  enumerate  the  ways  in  which 
a  zoning  order  might  conceivably  bear  a  substantial  relation 
to  public  health,  safety,  morals,  or  general  welfare,  and 
then  should  have  asserted  these  to  be  absent.  The  effect  of 
Petitioners’  contention,  if  honored,  would  be  to  plunge  the 
Court  into  an  endless  and  obviously  fruitless  exercise  in 
shadow-boxing. 

4.  Petitioners  cite  authority  that  findings  of  fact  in  a 
trial  without  a  jury  shall  not  be  set  aside  unless  clearly 
erroneous  and  that  due  regard  shall  be  given  to  the  oppor¬ 
tunity  of  the  trial  judge  to  appraise  credibility  of  wit¬ 
nesses.  They  quote  the  Supreme  Court  that  findings  upon 
oral  testimony,  where  credibility  of  witnesses  is  involved, 
have  great  weight  with  the  appellate  court  but  are  never 
conclusive;  and  that  a  finding  is  “clearly  erroneous”, 
even  though  there  is  evidence  to  support  it,  when  the  ap¬ 
pellate  court  on  the  entire  evidence  is  left  with  a  definite 
and  firm  conviction  that  a  mistake  has  been  committed. 
( U .  S.  v.  U.  S.  Gypsum  Co.  333  U.S.  364,  395,  92  L.  Ed.  746, 
68  S.  Ct.  525.)  (Pages  2  and  3  of  Petition.) 

Petitioners  assert  (pages  3  and  4)  that  this  Court  should 
have  concluded  the  lower  court  was  in  error  because,  they 
say: 

Both  courts  tried  the  case  as  if  the  question  were 
whether  the  proposed  hospital  should  be  permitted, 
whereas  the  only  proper  issue  was  whether  or  not  the 
rezoning  order,  made  in  compliance  with  a  compre¬ 
hensive  plan,  was  valid.  They  contend  that  the  ap¬ 
pellate  court’s  statement  that  “the  immediate  effect 
of  the  order  was  to  prevent  the  building  on  the  campus 
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of  a  hospital”  shows  that  the  lower  court  and  the  Court 
of  Appeals  based  their  decisions  on  “collateral,  and 
probably  inadmissible  evidence.”  (Citing  Hazen  v. 
Hawley,  66  App.  D.C.  266,  86  F.  (2d.)  217.)  They  state 
that  the  effect  of  the  rezoning  order  was  to  put  the  Uni¬ 
versity  tract  in  the  same  classification  as  that  of  the 
surrounding  property,  which  classification  was  deemed, 
under  the  comprehensive  plan,  the  most  desirable  for 
this  locality ;  they  complain  that  the  court  decision  per¬ 
mits  the  property  to  be  used  for  any  of  the  purposes 
prohibited  under  the  surrounding  classification  and 
makes  the  property  in  question  “an  island  of  lower- 
class  zoning  in  an  area  of  the  highest  classification  of 
restricted  residential  use”  and  that  “the  University 
now  could  erect  apartment  houses,  rooming  houses, 
public  garages,  etc.” 

This  sounds  as  if  the  order  of  the  District  Court,  affirmed 
by  this  Court,  created  something  new  and  conferred  upon 
the  University  a  right  which  it  otherwise  would  not  have. 
The  short  and  complete  answer  is  that  nothing  new  was 
created — no  right  was  conferred — these  courts  simply 
recognized  the  University’s  pre-existing  rights  with  respect 
to  its  property,  stemming  from  ownership  long  antedating 
the  advent  of  zoning  and  the  influx  of  surrounding  resi¬ 
dents,  and  confirmed  in  the  University  the  continuing  en¬ 
joyment  of  those  rights. 

5.  Petitioners  assert  (page  4)  that  the  University,  de¬ 
spite  the  rezoning  order,  could  still  use  its  property  “for 
all  proper  and  necessary  University  purposes”;  and  that, 
if  the  University  had  a  medical  school  or  school  of  nursing, 
“it  is  entirely  conceivable  that  permission  would  be 
granted  to  it  to  erect  a  hospital  as  a  training  ground  con¬ 
nected  therewith,  even  in  a  Residential  ‘A’  Restricted 
classification.” 

That  statement  of  Petitioners,  when  considered  in  the 
light  of  the  protracted  and  vigorous  opposition  with  which 
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they  have  confronted  the  University  at  every  turn  from  the 
moment  it  became  known  the  University  desired  the  erec¬ 
tion  of  a  hospital  on  its  campus,  borders  upon  sardonic 
humor. 

When  Petitioners  say  “it  is  entirely  conceivable  that  per¬ 
mission  would  be  granted  to  it  to  erect  a  hospital  as  a 
training  ground  connected  therewith,  even  in  a  Residential 
‘A’  Restricted  classification  ”,  in  the  light  of  the  history  of 
this  case  to  date,  any  realist  must  add,  “Over  Petitioners’ 
dead  bodies.” 

6.  Next,  Petitioners  (page  4)  warn  against  the  specter 
of  financial  famine  and  envision  the  University’s  property 
in  the  hands  of  heartless  speculators  who,  under  protection 
of  the  action  of  this  Court  in  this  case,  would  proceed  to 
erect  on  the  land  in  question  “flats,  boarding  houses  or 
what-not.”  The  coloration  of  the  picture  is  such  that  it  is 
surprising  that  abattoirs  and  rendering  plants  have  been 
omitted;  petitioners  have  gone  so  far  as  to  call  a  hospital 
an  “obnoxious  use”  (Tr.  369-370).  The  answer  to  this 
is  so  readily  at  hand  that  it  is  difficult  to  believe  that  ap¬ 
pellants  have  not,  from  the  inception  of  this  case,  had  it 
clearly  in  mind.  The  moment  the  University’s  land  should 
fall  into  the  hands  of  commercial  interests,  the  lifeline  of 
its  right  to  unrestricted  zoning  would  be  severed;  and  the 
question  of  proper  zoning  in  the  hands  of  the  new  owners 
would  be  open  to  immediate  determination  by  the  appro¬ 
priate  authorities. 

7.  Petitioners  next  enter  into  discussion  of  zoning 
boundaries  and  zoning  classifications,  (page  5) ;  and,  as¬ 
serting  that  the  lower  court  and  this  Court  decided  the 
case  on  the  basis  of  a  zoning  classification,  contend  that 
this  involves  great  danger,  because  as  Petitioners  say,  the 
finding  that  the  zoning  that  prohibits  the  establishment 
of  a  hospital  on  this  land  bears  no  substantial  relation¬ 
ship  to  the  public  health,  etc.,  leaves  open  to  question, 
with  consequent  continuing  of  its  liberal  zoning,  whether 
there  shall  be  prohibited  the  erection  of  apartment  houses, 
boarding  houses,  etc.  The  answer  is :  that  is  as  it  should  be. 


The  attack  here  is  made  upon  a  property  owner’s  rights 
antedating  the  advent  of  zoning  and  of  surrounding  prop¬ 
erty  occupancy ;  it  grew  out  of  projected  erection  of  a  hos¬ 
pital  as  part  of  a  university;  there  is  no  color  of  reason 
why  the  Court,  in  such  a  situation,  should  project  itself 
into  the  realm  of  declaratory  findings  as  to  situations 
wholly  speculative. 

In  the  very  next  paragraph  of  their  brief  (page  5), Peti¬ 
tioners  urge  that  the  Court,  therefore,  should  not  grant 
relief  as  to  a  specific  use,  such  as  a  hospital,  within  a  zoned 
area,  but  should  deal  only  in  maintaining  the  zoning  integri¬ 
ty  of  entire  areas.  To  this,  we  say  only  that  (a)  this  case,  be¬ 
cause  of  the  University’s  position  of  priority,  is  not  a 
proper  one  in  which  to  institute  such  a  program,  and  that 
(b)  Petitioners  are  urging  upon  the  Court  a  program  which 
properly  would  he  the  subject  of  legislation  by  the  Con¬ 
gress. 

The  District  Court  was  called  upon  by  the  University  to 
strike  down  an  attempt  by  its  neighbors  to  take  away  its 
rights.  That  attempt  took  the  form  of  purportedly  chang¬ 
ing  a  zoning  classification;  and,  quite  properly,  the  court 
below  eliminated  the  purported  change  and  thereby  re¬ 
stored  to  the  University  the  prior  status  of  its  property. 

8.  As  for  the  three  cases  cited  and  discussed  by  Peti¬ 
tioners,  these  were  fully  presented  in  their  briefs  and  argu¬ 
ments  in  the  trial  court  and  on  appeal.  They  have  distilled 
from  them  no  new  essence. 

9.  Approaching  the  end  of  their  Petition,  appellants 
(pages  7-8)  observe  that  this  Court  made  no  ruling  with 
respect  to  exhaustion  of  administrative  remedies.  They 
point  out  that  the  Zoning  Regulations  provide  that,  upon 
appeal  to  the  Board  of  Zoning  Adjustment,  colleges  and 
universities  may  be  permitted  in  residential  districts,  in¬ 
cluding  Residential  “A”  or  Residential  “A”  Restricted, 
without  distinction  or  limitation  with  respect  to  zoning 
classifications.  Therefore,  they  say,  the  question  under  con¬ 
sideration  in  this  case  should  first  have  been  presented  to 


that  Board ;  instead,  they  say,  it  has  been  by-passed.  This, 
they  assert,  they  believe  to  be  a  serious  legal  omission  con¬ 
stituting  a  “dangerous  custom.”  Nevertheless,  while  it  is 
true  that  the  avenue  pointed  out  by  Petitioners  was  open, 
it  is  equally  true  that  a  property  owner  is  not  required  to 
pursue  it  at  the  hazard,  if  there  unsuccessful,  of  losing 
effort,  expense,  and  (as  in  this  case)  precious  time.  He  is 
free,  instead,  to  pursue  the  direct  approach  to  the  courts. 

10.  By  way  of  closing  admonition  to  the  Court,  Peti¬ 
tioners  warn  (page  8)  that  this  case  presents  a  serious 
threat  to  the  proper  functioning  of  the  Zoning  Commis¬ 
sion.  The  Commission,  they  say,  will  be  permanently  pre¬ 
vented,  if  this  decision  stands,  from  upgrading  the  zoning 
of  any  property,  because,  if  it  should  attempt  to  do  so,  the 
property  owner  need  only  assert  that  he  desires  to  use  his 
property  for  an  economically  more  advantageous  purpose 
and  bring  suit  based  upon  the  decision  in  this  case,  where¬ 
upon,  the  principle  of  stare  decisis  will  require  the  District 
Court  to  reduce  the  zoning.  They  entirely  omit  mentioning, 
however,  that  each  case  has  its  own  set  of  facts  couched  in 
its  own  legal  situation  and  that  these  would  first  have  to  be 
ascertained  by  the  court  before  it  could  be  said  whether  a 
new  case  should  or  should  not  be  treated  in  like  manner  as 
this.  In  short,  their  argument  assumes  its  conclusion. 

CONCLUSION 

There  are  no  points,  arguments,  or  decisions  contained 
in  the  Petition  for  Rehearing  which  have  not  previously 
been  advanced  and  argued  at  length  before  the  District 
Court  and  this  Court.  A  most  exhaustive  hearing  was 
granted  by  the  trial  court  which  considered  the  testimony 
of  fifty  witnesses,  together  with  one  hundred  three  exhibits 
introduced  into  evidence.  In  accordance  with  Rule  52  (a) 
of  the  Federal  Rules  of  Civil  Procedure,  the  trial  court 
made  special  findings  of  fact  and  stated  separately  its 
conclusions  of  law  in  a  thorough,  well-reasoned  and  lucidly 
written  opinion,  consisting  of  thirteen  printed  pages  (JA 
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34-46,  inclusive).  This  Court  had  before  it  and  con¬ 
sidered  a  Joint  Appendix  consisting  of  571  pages,  146 
pages  of  argument  in  briefs  for  appellants,  108  pages  of 
argument  in  briefs  for  the  appellees,  and  two  hours  of 
oral  argument.  This  case  has  been  most  thoroughly  pre¬ 
sented  and  heard  from  every  standpoint  and  has  been  cor¬ 
rectly  decided  by  this  Court.  The  Petition  for  Rehearing 
should  therefore  be  denied. 

Respectfully  submitted, 

E.  F.  Colladay 
D.  C.  Colladay 
James  R.  Stoner 
of  Colladay  &  Colladay 
1331  G  Street,  Northwest, 
Attorneys  for  Appellee , 

The  American  University. 

Paul  B.  Cromelin 
Thomas  M.  Raysor 
of  Cromelin  &  Townsend 
1366  National  Press  Bldg. 
Attorneys  for  Appellee, 
Lucy  Webb  Hayes  National 
Training  School  for 
Deaconesses  and 
Missionaries. 

Clyde  D.  Garrett, 

Andrew  T.  Altmann, 
Colorado  Building, 
Washington  5,  D.C. 
Attorneys  for  Appellee, 
Equitable  Life  Insurance 
Compcmy. 
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A.  STATEMENT  OF  QUESTIONS  PRESENTED 

The  questions  presented  are: 

1.  Whether  the  Zoning  Commission  of  the  District  of 
Columbia  may  relocate  a  zoning  boundary  when  in  accord¬ 
ance  with  a  comprehensive  and  reasonable  zoning  plan? 

2.  Whether  the  District  Court  may  act  upon  evidence 
not  before  the  Zoning  Commission,  and  not  involving  a 
constitutional  question,  and  pass  upon  the  probative  weight 
of  the  evidence  both  before  the  Zoning  Commission  and 
Court. 

3.  Whether  the  District  Court  can  assume  the  legislative 
function  of  zoning  land  and  authorizing  specific  uses  within 
a  zoned  area,  in  addition  to  correcting  errors  of  the  Zoning 
Commission. 

4.  Whether  the  District  Court  may  deny  a  motion  re¬ 
questing  a  finding  for  defendant  at  conclusion  of  plaintiffs  * 
case  where  (1)  a  fair  hearing  was  given  before  the  Zoning 
Commission,  (2)  the  evidence  before  the  Zoning  Commis¬ 
sion  supports  the  findings  of  the  Commission,  (3)  the 
Commission  acted  within  its  statutory  authority,  and  (4) 
no  question  was  raised  as  to  the  constitutionality  of  the 
statutory  authority  or  zoning  regulations  promulgated 
thereunder. 

5.  Whether  the  District  Court  acted  properly  in  grant¬ 
ing  equitable  relief  to  a  party  guilty  of  inequitable  conduct. 
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UNITED  STATES  COURT  OF  APPEALS 

Fob  The  District  of  Columbia  Circuit 


No.  11,943 


Alice  D.  Wrather,  Percy  H.  Russell,  Jr.,  Clayton  H. 
Hixon,  Fred  A.  Smith,  Harrison  Sommerville,  H. 
Lamar  Henderson,  John  L.  Sullivan,  Wilson  B. 
Nairn,  Thomas  W.  McGregor,  Appellants , 

v. 

The  American  University,  a  Corporation;  Lucy  Webb 
Hayes  National  Training  School  for  Deaconesses  and 
Missionaries,  a  Corporation;  Equitable  Life  Insur¬ 
ance  Company,  a  Corporation,  Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANTS 
B.  JURISDICTIONAL  STATEMENT 

The  appellees,  plaintiffs  below,  pursuant  to  Title  11, 
Section  306  et  seq.  of  the  District  of  Columbia  Code  (1951 
Ed.),  filed  an  action  in  the  United  States  District  Court 
for  the  District  of  Columbia,  on  March  2,  1953,  against 
the  members  of  the  Zoning  Commission  of  the  District  of 
Columbia  to  set  aside  the  action  of  the  Zoning  Commission ; 
and  on  March  7,  1953,  filed  an  amendment  to  the  com¬ 
plaint  (JA  2-19).  The  members  of  the  Zoning  Commis- 
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sion,  defendants  below,  filed  an  answer  (JA  19-26).  Ap¬ 
pellants  filed  a  motion  for  leave  to  intervene,  being  nearby 
property  owners  and  participants  in  the  bearing  before 
the  Zoning  Commission,  and  were  granted  permission  by 
order  of  the  District  Court  to  intervene  pursuant  to  Rule 
24  of  the  Federal  Rules  of  Civil  Procedure  (JA  26-28). 
The  intervenors  thereafter  filed  their  answer  (JA  28-31). 
The  judgment  of  the  District  Court  was  entered  June  30, 
1953,  setting  aside  the  action  of  the  Zoning  Commission 
(JA  46). 

These  appellants  noted  an  appeal  from  this  decision  on 
July  28,  1953.  This  Court  has  jurisdiction  under  Title  28, 
U.S.C.  (Rev.)  Section  1291. 

C.  STATEMENT  OF  THE  CASE 

In  November,  1952,  residents  of  the  Spring  Valley-Wes- 
ley  Heights  area  requested  the  Zoning  Commission  to  re¬ 
locate  the  zoning  boundry  between  the  Residential  “A” 
zone  and  the  Residential  “A  Restricted”  making  Nebraska 
Avenue,  between  Ward  Circle  and  Newark  Street,  North¬ 
west,  the  dividing  line.  This  required  the  rezoning  of  most 
of  the  American  University  campus,  although  strips  of  the 
campus  property  along  Massachusetts  Avenue  and  Rock- 
wood  Parkway  were  already  zoned  Residential  “A  Re¬ 
stricted.”  Residential  “A  Restricted”  zoning  permits  erec¬ 
tion  of  detached  single  family  residences  and  churches; 
whereas  Residential  “A”  permits  apartment  houses  and 
other  similar  uses.1  Colleges  and  universities  may  be  lo¬ 
cated,  and  be  maintained  and  expanded,  in  either  Resi¬ 
dential  “A”  or  Residential  “A  Restricted”  zones,2  with¬ 
out  any  different  limitations  applying  as  between  these  two 
zoning  classifications.  In  other  words,  colleges  and  uni¬ 
versities  located  in  an  “A  Restricted”  zone  have  all  the 
rights  and  privileges  of  those  located  in  the  “A”  zone.  A 

1  Zoning  Regulations  of  the  District  of  Columbia  (1953  Edition)  Sec¬ 
tion  III,  pages  8-11. 

*  Zoning  Regulations  of  the  District  of  Columbia  (1953  Edition)  Sec¬ 
tion  XXIII,  part  2,  paragraph  1,  page  39. 
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hospital  may  be  located  in  an  “A”  zone,  but  may  not  be 
erected  in  an  “A  Restricted”  zone. 

Pursuant  to  the  above  request  the  Zoning  Commission 
decided  of  its  own  notion  to  hold  a  public  hearing  on  Janu¬ 
ary  5, 1953,  in  accordance  with  Title  5,  Section  415,  District 
of  Columbia  Code  (1953  Ed.)(JA  50-51).  The  Commis¬ 
sion  under  the  foregoing  code  provision  may  consider  only 
matters  embraced  in  the  notice. 

The  Zoning  Commission  is  required  by  an  Act  of  Con¬ 
gress  to  refer  all  applications  for  amendments  to  the  zon¬ 
ing  map  or  regulations  to  the  Zoning  Advisory  Council  for 
a  report.3  The  Zoning  Advisory  Council  membership  con¬ 
sists  of  three  experts  on  planning.  The  Commission  also 
receives  a  report  from  the  Citizens  Advisory  Council.  Each 
of  these  advisory  councils,  without  a  dissenting  vote,  recom¬ 
mended  approval  of  the  requested  zoning  amendment  to 
relocate  the  zoning  boundary  (JA  51-53).  The  Zoning  Ad¬ 
visory  Council’s  report  was  available  to  the  appellees 
prior  to  the  hearing  on  January  5, 1953,  and  the  full  report 
was  read  at  the  commencement  of  the  public  hearing,  and 
it  is  fully  reprinted  herein  (JA  51-53). 

The  Zoning  Advisory  Council  report  found  that  the  re- 
zoning  should  be  granted  for  the  following  reasons:  (1) 
The  relocation  of  the  zoning  boundary  would  be  consistent 
with  past  zoning  history  and  development  in  the  area. 
(2)  The  instrusion  of  a  large  hospital  would  create  objec¬ 
tionable  traffic  conditions.  (3)  The  operation  of  the  hos¬ 
pital  would  impair  property  values.  (4)  The  hospital 
would  impair  the  use  and  enjoyment  of  many  of  the  nearby 
homes.  (5)  The  rezoning  is  in  accordance  with  the  zone 
plan.  (6)  The  American  University’s  use  of  the  property 
for  university  purposes  will  be  unaffected  by  the  rezoning. 

The  residents  of  Spring  Valley  and  Wesley  Heights, 
represented  by  the  appellants  in  this  proceeding,  presented 
their  case  before  the  Commission  on  January  5th  and  6th. 
The  appellees  presented  their  case  on  January  16,  1953. 
A  full  hearing  w’as  given,  at  which  time  all  parties  were 

*  Title  5,  Sec.  417-D.  C.  Code,  1951  Edition. 
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permitted  to  submit  such  evidence  as  they  deemed  appro¬ 
priate,  to  cross  examine  witnesses,  and  at  the  conclusion 
of  the  proceeding  no  objections  were  made  by  either  side. 

The  Zoning  Commission  adopted  the  report  of  the  Zon¬ 
ing  Advisory  Council  as  its  findings  (JA  559).  This  is 
the  same  procedure  followed  by  the  Zoning  Commission  in 
the  case  of  Lewis  v.  District  of  Columbia,  89  App.  D.  C.  72 ; 
190  F.  2d  25. 

The  record  of  the  proceedings  before  the  Zoning  Com¬ 
mission  in  January,  1953,  disclosed  substantial  evidence  to 
support  each  finding  of  the  Commission  as  follows: 

(1)  The  Zoning  Commission’s  findings  that  the  reloca¬ 
tion  of  the  zoning  boundary  would  be  consistent  with  past 
zoning  history  and  development  in  the  area  was  fully  sup¬ 
ported  by  the  report  of  the  Zoning  Advisory  Council  (JA 
51-53),  and  by  the  testimony  of  Earl  S.  Draper,  planning 
expert  (JA  58-59).  The  appellees  made  no  objection  to 
this  evidence ;  nor  did  they  offer  any  testimony  to  rebut  it 
in  anyway. 

(2)  Charles  M.  Upham,  Traffic  Expert,  testified  that  lo¬ 
cation  of  a  hospital  in  the  area  would  cause  a  dangerous 
traffic  condition  and  an  acute  parking  problem.  In  sup¬ 
port  of  these  conclusions  he  called  attention  to  (1)  the 
existing  heavy  traffic,  (2)  the  present  street  plans  with 
narrow,  winding  and  dead-end  roadways,  some  with  steep 
grades,  and  (3)  the  necessity  for  providing  widened 
thoroughfares  should  the  hospital  be  established  as  pro¬ 
posed  (JA  65-69).  Earl  S.  Draper,  Planning  Expert,  testified 
that  one  could  not  visualize  a  subdivision  of  land  which  lends 
itself  less  to  a  hospital  use  than  the  proposed  site  with  the 
danger  inherent  on  the  use  of  the  streets  (JA  55).  He  also 
testified  that  the  traffic  from  the  hospital  would  raise  havoc 
with  streets  in  the  residential  area  because  of  location, 
width,  topography  and  design  (JA  59)  and  further,  49th 
Street  through  heart  of  Spring  Valley  would  become  heavy 
traffic  thoroughfare  (JA  63).  Residents  of  the  area  also 
testified  as  to  the  streets  in  the  area  being  narrow  and 
winding  and  designed  for  local  traffic  ( JA  98-101) ;  that 
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many  children  reside  in  the  area  ( JA  98-105) ;  and  that  no 
playground  is  provided  for  the  area  because  of  the  street 
plan  and  large  lots  appear  adequate  to  provide  play  area 
for  the  children  (JA  113).  Appellees’  only  testimony  on 
this  point  was  that  of  Mr.  Justement,  an  architect,  who 
testified  that  when  Fort  Drive  is  completed  Nebraska  Ave¬ 
nue  will  carry  a  heavy  traffic  load.  This  involves  the  con¬ 
struction  of  a  bridge  over  the  Potomac  River,  a  project  of 
uncertain  realization.  The  testimony  upon  which  the  court 
made  its  findings  on  this  point  was  testimony  which  was 
not  before  the  Zoning  Commission. 

(3)  The  Commission’s  findings  that  the  hospital  would 
impair  property  values  was  fully  supported  by  the  evi¬ 
dence  before  the  Commission.  J.  Rupert  Mohler,  Real 
Estate  Expert,  testified  that  homes  located  near  the  pro¬ 
posed  hospital  site,  based  upon  separate  appraisals  made 
of  the  residences  affected,  would  suffer  a  depreciation  in 
the  present  fair  market  value  of  the  properties  of  not  less 
than  $2,500,000  (JA  80).  This  testimony,  although  sub¬ 
ject  to  cross  examination,  remained  unimpeached  and  un¬ 
refuted.  There  was  also  the  testimony  of  Mr.  Corcoran 
Thom,  the  chairman  of  the  Board  of  the  American  Security 
and  Trust  Company  of  this  City,  that  the  proposed  hospital 
would  change  the  character  of  the  area  and  would  neces¬ 
sarily  affect  property  values  (JA  119).  Appellees’  only  testi¬ 
mony  on  this  point  was  that  of  William  H.  Throckmorton, 
Real  Estate  Expert,  who  testified  that  there  might  be  a  loss 
of  value  as  the  result  of  a  hospital  being  erected  (JA  250- 
252).  The  court’s  findings  on  this  point  likewise  were  based 
on  evidence  not  before  the  Commission.  Although  the 
court  had  no  right  to  pass  upon  this  latter  evidence,  the 
record  clearly  establishes  that  it  is  merely  conflicting  evi¬ 
dence  (JA  44-45).  One  of  the  appellees’  own  witnesses 
had  to  admit  that  if  houses  comparable  in  size  to  those  in 
the  Spring  Valley  section  were  erected  across  the  street 
from  the  Georgetown  Hospital,  they  would  suffer  a  loss 
in  value  (JA  397). 
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(4)  The  Commission  found  that  the  erection  of  a  hos¬ 
pital  upon  American  University  campus  would  impair  the 
use  and  enjoyment  of  many  of  the  nearby  homes.  The 
District  Court  judge  admitted  this  to  be  a  fact  (Tr  117 
and  121).  There  is  testimony  of  Earl  S.  Draper,  a  city 
planner,  and  also  the  residents  of  the  neighborhood,  to  sup¬ 
port  the  Zoning  Commission’s  findings.  The  testimony 
showed  that  the  hospital  operation  would  be  incompatible 
with  the  present  development  of  the  area  ( JA  55) ;  that 
objectionable  types  of  traffic  such  as  trucks  and  ambulances 
would  be  introduced  into  the  area;  that  hospital  would 
bring  objectionable  noise  and  possible  smoke  ( JA  55) ;  and 
that  many  homes  in  area  -would  look  directly  into  a  large 
parking  lot  and  the  boiler  room  of  the  hospital  (JA  98-99 
and  108).  Appellees  offered  no  evidence  to  refute  this 
testimony.  Also  it  is  general  knowledge  among  zoning  offi¬ 
cials  as  set  forth  in  the  statement  of  Edward  M.  Bassett 
that  hospitals  have  many  objectional  features.4 

(5)  The  findings  of  the  Zoning  Commission  that  re¬ 
zoning  is  in  accordance  with  the  zone  plan  is  fully  sup¬ 
ported.  The  evidence  before  the  Commission  included  the 
report  of  the  Zoning  Advisory  Council  (JA  51-53)  and 
the  testimony  of  Earl  S.  Draper,  pointing  out  that  there 
could  be  no  zoning  justification  to  permit  the  Residential 
“A”  zoning  to  project  like  a  “sore  thumb”  into  a  Residen¬ 
tial  “A  Restricted”  area  (JA  59). 

It  should  be  borne  in  mind  that  the  members  of  the  Zon¬ 
ing  Commission  made  a  view  of  the  property  involved  ( JA 
559). 

Because  appellees  contend  that  the  zoning  boundary  was 
not  in  accordance  with  a  “comprehensive  plan”  or  “zone 
plan”  as  required  by  the  Act  of  Congress,  the  Court  re¬ 
ceived  additional  evidence  on  this  point.  Appellants  had  no 
objection  to  this  additional  testimony,  but  submit  its  con¬ 
sideration  must  be  restricted  to  the  point  as  to  whether  the 
Zoning  Commission  exceeded  its  statutory  jurisdiction. 

‘Zoning,  Edward  M.  Bassett,  pages  70-71  (published  by  Russell  Sage 
Foundation,  1940). 
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The  District  Court  made  no  finding  on  this  point.  The 
record  fortunately  is  fully  developed  on  this  issue  and  ap¬ 
pellants  believe  that  this  court,  in  its  review,  will  find  that 
the  evidence  fully  supports  the  Zoning  Commission’s  find¬ 
ings.  The  appellees’  testimony  in  this  regard  was  pre¬ 
sented  by  witnesses  McCrosky  and  Tuemmler;  and  it  was 
based  upon  the  assumption  that  the  hospital  constitutes  a 
legitimate  expansion  of  the  American  University.  The 
question  as  to  whether  the  location  of  Sibley  Hospital  and 
Nurses’  Home  upon  the  American  University  campus 
constitutes  a  legitimate  university  expansion  involves  the 
interpretation  of  the  zoning  regulations,  a  function  vested 
in  the  Board  of  Zoning  Adjustment,  a  quasi  judicial  body, 
that  acts  separately  and  independently  of  the  Zoning  Com¬ 
mission.5  Therefore,  the  testimony  of  appellees’  witness 
is  of  little  or  no  value.  Furthermore,  one  of  appellees’ 
planning  witnesses  testified  on  cross  examination  that 
apartment  houses  should  not  be  permitted  upon  the  Ameri¬ 
can  University  campus  (JA  400-401).  The  action  taken 
herein  by  the  Zoning  Commission  is  the  only  way  this  can 
be  accomplished. 

The  appellant’s  testimony,  in  support  of  the  Zoning  Com¬ 
mission’s  action  consisted  of  the  expert  testimony  of  wit¬ 
nesses  Nolan  and  Lovelace.  They  express  the  opinion  that 
the  rezoning  by  the  Commission  is  consistent  with  a  com¬ 
prehensive  plan  pointing  out  (1)  that  Nebraska  Avenue 
is  located  on  the  top  of  a  ridge  and  the  land  to  either  side 
slopes  down  and  away  from  Nebraska  Avenue,  thus  making 
a  logical  boundary  from  a  topographical  point  of  view  ( JA 
445-447,  450-451) ;  (2)  that  the  rezoning  protects  estab¬ 
lished  land  uses  because  the  area  is  fixed  by  the  many  dead 
ends,  short,  narrow  and  winding  streets  designed  for  han¬ 
dling  neighborhood  traffic  only,  and  not  designed  to  handle 
traffic  generated  by  a  hospital  (JA  451-454) ;  and  (3)  that 
the  rezoning  was  desirable  from  the  point  of  view  of  reduc- 

'See  Title  5,  D.  C.  Code  (1951  Ed.),  Section  420,  page  183,  and  the 
Zoning  Regulations  of  the  District  of  Columbia  (1953  Edition),  Part  2, 
page  39. 


ing  apartment  zoning  now  four  times  too  much  for  the 
city’s  needs  (JA  447-448,  486). 6 

(6)  The  Commission  also  found  that  the  use  of  the 
American  University’s  property  for  university  purposes 
would  be  unaffected  by  the  rezoning  (JA  53).  The  rights 
of  the  American  University  to  use  its  property  for  uni¬ 
versity  purposes  are  identical  under  either  Residential  “A” 
or  Residential  “A  Restricted”  zoning,  as  provided  in  Sec¬ 
tion  XXIII,  Part  2,  paragraph  1,  page  39  of  the  Zoning 
Regulations. 

In  support  of  the  proposition  that  the  rezoning  'would 
bear  a  relationship  to  the  promotion  of  public  health,  the 
appellants  introduced  substantial  testimony  on  this  point 
by  Doctors  Lewis,  Cross,  Seckinger  and  Ramsey.  Among 
the  factors  to  be  considered  in  the  promotion  of  public 
health  is  the  establishment  of  hospitals  where  needed.  The 
unrefuted  testimony  showed  that  the  hospital  should  not 
be  located  in  the  Spring  Valley  area,  already  well  served, 
but  in  the  Southeast  or  downtown  portion  of  the  city  not 
now  adequately  served  (JA  120-123).  This  is  important  to 
zoning  planning  just  as  it  is  essential  to  make  provisions 
to  properly  locate  apartments,  first  commercial,  industrial 
and  other  uses  essential  to  zoning  planning  for  a  modern 
metropolitan  area. 

The  evidence  before  the  Zoning  Commission  also  showed 
that  the  corporation  operating  Sibley  Hospital  did  not  be¬ 
come  the  owner  of  a  part  of  the  American  University  campus 
until  January  2,  1953  (JA  8),  and  further,  Sibley  Hospital 
had  paid  no  consideration  for  the  land  (JA  262),  although 
it  had  agreed  to  pay  the  appellee,  Equitable  Life  Insurance 
Company,  an  undetermined  amount  to  have  the  land  re¬ 
leased  from  the  deed  of  trust  dated  August  27,  1952,  from 
appellee  American  University  to  appellee  Equitable  Life 
Insurance  Company  to  secure  repayment  of  a  loan  (JA 
262).  The  appellee  Equitable  Life  Insurance  Company, 
through  its  president,  stated  that  it  made  the  loan  to  Ameri- 

•  Washington,  Present  and  Future;  published  by  the  National  Capital 
Planning  Commission,  Washington,  D.  C.,  April  1950,  page  18. 
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can  University  based  upon  Residential  “A”  zoning  but 
admitted  to  the  Zoning  Commission  that  it  had  received  in¬ 
formation  that  the  Zoning  Commission  might  rezone  the 
property  to  Residential  “A  Restricted”  if  the  property 
were  used  for  other  than  university  purposes  (JA  241-242). 

The  two  real  estate  expert  witnesses  for  the  insurance 
company,  on  cross  examination,  testified  that  the  value  of 
the  American  University  campus  would  be  the  same  for 
apartment  house  use  as  for  university  purposes  ( JA  237  and 
249).  Therefore,  as  long  as  the  property  was  used  for 
university  purposes,  there  will  be  no  loss  in  security  or 
value. 

The  hearing  before  the  Zoning  Commission  was  concluded 
on  January  16, 1953,  however  the  Commission  did  not  enter 
its  order  until  January  28,  1953. 

At  the  trial  before  the  District  Court,  additional  evi¬ 
dence  was  received  on  the  Constitutional  issues.  Trial 
Court  held  that  the  introduction  of  additional  evidence  was 
to  not  be  construed  as  granting  a  trial  de  novo  or  a  trial  on 
the  merits  (JA  41). 

The  District  Court  failed  to  restrict  the  use  of  testimony 
not  before  the  Zoning  Commission  to  Constitutional  issues. 
For  example,  it  made  findings  on  testimony  not  before  the 
Commission  relating  to  traffic  and  on  real  estate  values 
and  depreciation. 

At  the  conclusion  of  the  proceeding  before  the  Trial 
Court,  the  Court  entered  a  judgment  setting  aside  the  order 
of  January  28, 1953  of  the  Zoning  Commission  and  directed 
the  Zoning  Commission  to  restore  the  Residential  40'  “A” 
zoning  and  further,  to  permit  the  erection  on  the  campus 
tract  of  a  hospital  and  nurses’  home  (JA  46-48). 

D.  STATUTES,  TREATIES  AND  REGULATIONS 

See  Appendix  in  Appellants’  Brief  filed  in  this  Court  in 
No.  11,942. 
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E.  STATEMENT  OF  POINTS 

I.  The  District  Court  misapplied  the  law  relating  to  the 
scope  of  judicial  review  in  reviewing  the  exercise  of  discre¬ 
tion  by  the  Zoning  Commission. 

II.  The  District  Court  should  have  determined  that  the 
findings  of  the  Zoning  Commission  were  supported  by  sub¬ 
stantial  evidence. 

III.  The  District  Court  erred  in  determining  the  nature 
of  the  proceedings  before  the  Zoning  Commission  in  that  it 
failed  to  recognize  that  the  question  before  the  Zoning 
Commission  was  the  location  of  a  zoning  boundary;  and 
that  'where  located  in  accordance  with  a  “comprehensive  and 
reasonable  zoning  plan,”  it  will  be  upheld  by  the  Courts. 

IV.  The  District  Court  erred  in  finding  that  the  establish¬ 
ment  of  Sibley  Hospital  upon  the  American  University 
Campus  was  a  logical  expansion  of  the  University’s 
property. 

V.  The  District  Court  erred  in  not  granting  appellants, 
defendants  below,  motion  for  finding  for  defendants  at  the 
close  of  appellees’,  plaintiffs’  below,  case. 

VI.  The  District  Court  erred  in  inquiring  into  motive  of 
the  Zoning  Commission. 

VTI.  The  District  Court  usurped  the  function  of  the  Zon¬ 
ing  Commission  in  directing  the  Zoning  Commission  to  re¬ 
store  Residential  40'  “A”  zoning  to  the  portion  of  the 
American  University  embraced  in  Commission  order  and 
to  permit  the  erection  thereon  of  a  nursing  home  and  hos¬ 
pital,  as  courts  neither  may  zone  land  nor  determine  what 
uses  may  be  permitted  within  a  given  zoned  area. 

VIII.  The  appellee,  American  University,  is  guilty  of  in¬ 
equitable  conduct  and  therefore  should  be  denied  equitable 
relief. 

F.  SUMMARY  OF  ARGUMENT 


X 
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The  Court  is  called  upon  to  review  an  order  of  the  District 
Court  setting  aside  the  action  of  the  Zoning  Commission 
involving  the  relocation  of  a  zoning  boundary.  The  Zoning 
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Commission  found  that  the  zoning  boundary  dividing  the 
Residential  “A”  district  from  Residential  “A  Restricted” 
district  should  be  changed  from  an  irregular  line  (which 
cut  across  part  of  the  American  University  tract)  should 
be  relocated  to  follow  the  line  of  Nebraska  Avenue  between 
Ward  Circle  and  Newark  Street,  N.W.  Under  the  Resi¬ 
dential  “A”  zoning,  apartment  houses  and  other  similar 
uses  are  permitted;  while,  under  the  Residential  “A  Re¬ 
stricted”  zoning,  detached  single  family  residences  are  per¬ 
mitted  but  apartment  houses  are  not  allowed.  Universities 
are  permitted  under  either  zoning. 

The  case  is  similar  to  the  case  of  Lewis  v.  District  of 
Columbia,  89  App.  D.  C.  72;  190  F.  2d  25,  this  Court’s  most 
recent  decision  on  zoning,  in  that  both  cases  involve  the 
establishment  of  zoning  boundaries.  Appellants  contend 
that  the  law  of  the  Lewis  case,  supra,  is  controlling  in  the 
present  case.  The  Court  in  the  Lewis  case  held  that  zoning 
boundaries  of  necessity  frequently  must  be  arbitrarily 
placed;  and,  if  a  part  of  a  comprehensive  and  reasonable 
zoning  plan,  will  be  upheld  by  the  Courts. 

The  appellants  contend  that  the  District  Court  failed 
to  apply  the  law  of  the  Lewis  case,  supra,  because  it  did  not 
recognize  that  the  sole  question  before  the  Zoning  Com¬ 
mission  was  whether  the  establishment  of  a  zoning  bound¬ 
ary  was  in  accordance  with  a  comprehensive  and  reason¬ 
able  zoning  plan. 

I 

The  District  Court  made  specific  errors  as  to  the  scope 
of  judicial  review  as  to  the  following : 

(1)  The  Court  substituted  its  judgment  for  that  of  the 
Commission  by  holding,  firstly,  that  it  had  the  right  to  pass 
upon  the  probative  weight  of  the  evidence;  and,  secondly, 
by  considering  evidence  not  before  the  Commission  on  mat¬ 
ters  solely  within  the  sphere  of  authority  of  the  Zoning 
Commission  as  an  administrative  agency. 

(2)  The  Court  passed  upon  the  merits  of  the  issue  before 
the  Commission.  This  arose  because  the  District  Court 


E.  STATEMENT  OF  POINTS 


l.  The  District  Court  misapplied  the  law  relating  to  the 
scope  of  judicial  review  in  reviewing  the  exercise  of  discre¬ 
tion  by  the  Zoning  Commission. 

II.  The  District  Court  should  have  determined  that  the 
findings  of  the  Zoning  Commission  were  supported  by  sub¬ 
stantial  evidence. 

m.  The  District  Court  erred  in  determining  the  nature 
of  the  proceedings  before  the  Zoning  Commission  in  that  it 
failed  to  recognize  that  the  question  before  the  Zoning 
Commission  was  the  location  of  a  zoning  boundary;  and 
that  where  located  in  accordance  with  a  “comprehensive  and 
reasonable  zoning  plan,”  it  will  be  upheld  by  the  Courts. 

IV.  The  District  Court  erred  in  finding  that  the  establish¬ 
ment  of  Sibley  Hospital  upon  the  American  University 
Campus  was  a  logical  expansion  of  the  University’s 
property. 

V.  The  District  Court  erred  in  not  granting  appellants, 
defendants  below,  motion  for  finding  for  defendants  at  the 
close  of  appellees’,  plaintiffs’  below,  case. 

VI.  The  District  Court  erred  in  inquiring  into  motive  of 
the  Zoning  Commission. 

VII.  The  District  Court  usurped  the  function  of  the  Zon¬ 
ing  Commission  in  directing  the  Zoning  Commission  to  re¬ 
store  Residential  40'  “A”  zoning  to  the  portion  of  the 
American  University  embraced  in  Commission  order  and 
to  permit  the  erection  thereon  of  a  nursing  home  and  hos¬ 
pital,  as  courts  neither  may  zone  land  nor  determine  what 
uses  may  be  permitted  within  a  given  zoned  area. 

VIII.  The  appellee,  American  University,  is  guilty  of  in¬ 
equitable  conduct  and  therefore  should  be  denied  equitable 
relief. 


F.  SUMMARY  OF  ARGUMENT 

The  Court  is  called  upon  to  review  an  order  of  the  District 
Court  setting  aside  the  action  of  the  Zoning  Commission 
involving  the  relocation  of  a  zoning  boundary.  The  Zoning 
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Commission  found  that  the  zoning  boundary  dividing  the 
Residential  “A”  district  from  Residential  “A  Restricted” 
district  should  be  changed  from  an  irregular  line  (which 
cut  across  part  of  the  American  University  tract)  should 
be  relocated  to  follow  the  line  of  Nebraska  Avenue  between 
Ward  Circle  and  Newark  Street,  N.W.  Under  the  Resi¬ 
dential  “A”  zoning,  apartment  houses  and  other  similar 
uses  are  permitted;  while,  under  the  Residential  “A  Re¬ 
stricted”  zoning,  detached  single  family  residences  are  per¬ 
mitted  but  apartment  houses  are  not  allowed.  Universities 
are  permitted  under  either  zoning. 

The  case  is  similar  to  the  case  of  Lewis  v.  District  of 
Columbia,  89  App.  D.  C.  72;  190  F.  2d  25,  this  Court’s  most 
recent  decision  on  zoning,  in  that  both  cases  involve  the 
establishment  of  zoning  boundaries.  Appellants  contend 
that  the  law  of  the  Lewis  case,  supra,  is  controlling  in  the 
present  case.  The  Court  in  the  Lewis  case  held  that  zoning 
boundaries  of  necessity  frequently  must  be  arbitrarily 
placed;  and,  if  a  part  of  a  comprehensive  and  reasonable 
zoning  plan,  will  be  upheld  by  the  Courts. 

The  appellants  contend  that  the  District  Court  failed 
to  apply  the  law  of  the  Lewis  case,  supra,  because  it  did  not 
recognize  that  the  sole  question  before  the  Zoning  Com¬ 
mission  was  whether  the  establishment  of  a  zoning  bound¬ 
ary  was  in  accordance  with  a  comprehensive  and  reason¬ 
able  zoning  plan. 

I 

The  District  Court  made  specific  errors  as  to  the  scope 
of  judicial  review  as  to  the  following : 

(1)  The  Court  substituted  its  judgment  for  that  of  the 
Commission  by  holding,  firstly,  that  it  had  the  right  to  pass 
upon  the  probative  weight  of  the  evidence;  and,  secondly, 
by  considering  evidence  not  before  the  Commission  on  mat¬ 
ters  solely  within  the  sphere  of  authority  of  the  Zoning 
Commission  as  an  administrative  agency. 

(2)  The  Court  passed  upon  the  merits  of  the  issue  before 
the  Commission.  This  arose  because  the  District  Court 
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held  that  it  had  the  right  to  receive  evidence  on  Constitu¬ 
tional  issues.  These  appellants  agree  that  this  is  the  law, 
but  state  that  the  taking  of  this  additional  evidence  must 
be  restricted  to  Constitutional  questions  and  may  not  be 
extended  to  the  merits  of  issues  before  the  Zoning  Com¬ 
mission.  The  Court  failed  to  restrict  the  consideration  of 
this  evidence  to  the  Constitutional  issues  which  included 
the  question  of  a  fair  hearing,  discrimination,  and  whether 
the  Zoning  Commission  exceeded  its  statutory  authority  in 
the  relocation  of  the  zoning  boundary  as  appellees  claim 
that  said  rezoning  was  not  in  accordance  with  a  “com¬ 
prehensive  plan”  as  required  by  the  statute.  The  evidence 
upon  the  Constitutional  issues  disclosed  that  appellees 
made  no  objection  to  lack  of  fair  and  complete  hearing 
before  the  Zoning  Commission.  Therefore,  they  wraived 
their  right  to  object.  Further,  appellees  offered  no  evi¬ 
dence  on  the  question  of  discrimination.  Lastly,  the  evi¬ 
dence  before  the  Zoning  Commission  and  the  Court  clearlv 
demonstrated  that  the  Commission’s  action  was  consistent 
with  a  comprehensive  and  reasonable  zoning  plan  and  thus 
in  compliance  with  the  statutory  requirements.  All  other 
questions  passed  upon  by  the  District  Court  seeking  to 
set  aside  the  action  of  the  Zoning  Commission  should  have 
been  restricted  to  the  evidence  before  the  Zoning  Com¬ 
mission.  The  District  Court  function  as  to  these  other 
questions  was  to  review  the  whole  record  to  determine  if 
there  was  substantial  evidence  to  support  the  findings  of 
the  Zoning  Commission.  Appellants  contend  the  whole 
record  fully  supports  the  Zoning  Commission’s  findings, 
and,  therefore  the  District  Court  should  have  affirmed  the 
action  of  the  Zoning  Commission  in  rezoning  part  of  the 
American  University  campus. 

(3)  The  District  Court  held  that  the  case  before  it  re¬ 
quired  no  review  of  the  action  of  an  Administrative  Agency. 
This,  of  course,  is  contrary  to  the  Lewis  case,  supra,  where 
this  court  reviewed  the  findings  of  the  Zoning  Commission. 

(4)  The  District  Court  failed  to  resolve  fairly  debatable 
issues  in  favor  of  the  Zoning  Commission. 
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The  District  Court  failed  to  review  the  findings  of  the 
Zoning  Commission  to  determine  if  the  findings  upon  the 
review  of  the  whole  record  before  the  Zoning  Commission 
were  supported  by  substantial  evidence  as  this  Court  did 
in  the  Lewis  case,  supra.  The  Zoning  Commission  made  the 
following  findings:  (1)  That  zoning  history  of  area  sup¬ 
ports  action  of  Zoning  Commission  in  extending  Residen¬ 
tial  “A  Restricted”  zoning,  (2)  that  the  intrusion  of  a 
large  hospital  into  the  area  would  create  objectionable 
traffic  conditions;  (3)  that  the  operation  of  the  hospital 
would  impair  property  values;  (4)  that  the  hospital  would 
impair  the  use  and  enjoyment  of  many  nearby  homes;  (5) 
that  the  proposed  rezoning  is  in  accordance  with  the  zone 
plan;  and  (6)  that  American  University’s  use  of  the  prop¬ 
erty  for  university  purposes  is  unaffected  by  the  change 
of  zoning.  These  findings  based  on  a  review  of  the  entire 
record  before  Zoning  Commission,  were  supported  by  sub¬ 
stantial  evidence.  In  addition,  there  was  substantial  evi¬ 
dence  to  show  that  public  health  would  be  promoted  by 
locating  the  hospital  in  an  area  not  now  served;  and  the 
appellees  introduced  no  evidence  tending  to  show  that  there 
is  no  relationship  between  the  enforcement  of  the  “A  Re¬ 
stricted”  zoning  and  the  promotion  of  public  health. 

m 

The  District  Court  failed  to  recognize  that  the  present 
case  involved  a  zoning  boundary  question.  This  ignores 
the  concept  of  comprehensive  planning.  To  illustrate,  the 
District  Court  considered  only  the  effect  of  the  rezoning 
upon  the  specific  piece  of  property  known  as  the  American 
University  Campus  and  completely  disregarded  the  prob¬ 
lem  of  maintaining  a  proper  zoning  plan  for  the  entire 
neighborhood.  This  is  a  too  limited  view.  The  error  of  the 
District  Court  may  readily  be  revealed  from  a  careful 
review  of  the  case  of  Nectow  v.  Cambridge ,  277  U.  S.  183, 
72  L.  ed.  842,  upon  which  the  District  Court  relied,  and 
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which  discloses  that  the  Supreme  Court  considered  the 
property  in  the  Nectow  case  in  relation  to  the  neighboring 
property  and  the  zoning  ordinance  for  the  city. 

IV 

The  District  Court  erred  in  finding  that  the  establishment 
of  the  Sibley  Hospital  and  nurses’  home  upon  the  American 
University  campus  was  a  normal  and  logical  use  of  the  uni¬ 
versity’s  property.  This  is  a  question  for  the  Board  of 
Zoning  Adjustment,  a  board  that  is  separate  and  distinct 
from  the  Zoning  Commission.  The  board  is  a  “quasi  judi¬ 
cial”  body  charged  with  the  duty  of  interpreting  the  zoning 
regulations,  while  the  Zoning  Commission  exercises  legisla¬ 
tive  authority. 

V 

The  District  Court,  contrary  to  the  established  law,  in¬ 
quired  into  the  motive  of  the  Zoning  Commission  in  relo¬ 
cating  the  zoning  boundary. 


VI 

The  District  Court  erred  in  holding  that  it  not  only  had 
the  right  to  set  aside  the  action  of  the  Zoning  Commission 
but  could  zone  by  judicial  decree  a  portion  of  the  American 
University  campus  Residential  “A”. 

VH 

The  District  Court  should  have  granted  appellants’  mo¬ 
tion  for  a  finding  for  defendant  at  the  conclusion  of  the 
plaintiffs’  case.  The  record  showed,  at  that  point,  that  the 
Commission’s  action  was  within  the  statutory  authority, 
and  that  its  findings  were  supported  by  substantial  evi¬ 
dence. 

vm 

The  District  Court  should  have  refused  equitable  relief 
to  the  American  University  for  the  reason  that  said  appel¬ 
lee  was  guilty  of  inequitable  conduct.  The  record  shows 
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that  the  American  University  is  leasing,  at  a  substantial 
rental,  one  of  its  buildings  to  the  Chesapeake  and  Potomac 
Telephone  Company  for  office  purposes.  This  office  use  is 
permitted  in  a  first  commercial,  second  commercial  and  in¬ 
dustrial  use  areas  but  it  is  prohibited  in  all  residential  areas. 
Thus  the  American  University  for  sometime  has  been,  and 
is,  violating  the  zoning  regulations.  This  is  serious  because 
it  disregards  the  integrity  of  the  zoning  of  our  capital  city 
in  a  substantial  and  important  respect. 

G.  ARGUMENT 

I.  District  Court  Misapplied  the  Law  in  Reviewing  the 
Exercise  of  Discretion  by  the  Zoning  Commission 

What  are  the  limitations  upon  the  District  Court  in  re¬ 
viewing  the  exercise  of  discretion  by  the  Zoning  Commis¬ 
sion  of  the  District  of  Columbia?  This  Court  has  laid  down 
controlling  principles  on  this  point.  They  were  completely 
ignored  by  the  District  Court  judge  who,  from  the  first  part 
of  the  opening  statements  of  the  plaintiffs  below,  and  before 
appellants  had  been  heard  from,  or  any  evidence  adduced, 
indicated  his  conclusions  as  they  were  written  after  three 
weeks  of  hearing  before  the  lower  court. 

In  this  Court’s  most  recent  decision  relating  to  zoning 
( Lewis  v.  District  of  Columbia,  89  U.  S.  App.  D.  C.  72, 190 
F.  2d  25),  this  Court,  at  page  74,  quoting  from  one  of  its 
earlier  zoning  decisions  (Wolpe  v.  Poretshy,  79  U.  S.  App. 
D.  C.  141, 143-144;  144  F.  2d  505,  507-508)  said: 

“It  is  not  the  function  of  the  court  to  substitute  its 
judgment  for  that  of  the  Commission  even  for  reasons 
which  appear  most  persuasive.” 

Although  the  District  Court  stated  the  above  to  be  the 
correct  rule  (JA  41),  it  failed  to  apply,  and  in  fact  disre¬ 
garded,  the  rule.  This  came  about  (1)  as  a  result  of  the 
District  Court  holding  that  it  had  the  right  to  pass  upon 
the  probative  weight  of  the  evidence  before  the  Commission 
(JA  39),  and  (2)  the  District  Court  making  findings  based 
on  evidence  not  before  the  Zoning  Commission. 
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(1)  It  is  now  well  established  that,  when  a  court  passes 
upon  the  probative  weight  of  the  evidence  given  before  an 
administrative  agency,  the  court  substitutes  its  judgment 
for  that  of  the  administrative  agency.  The  United  States 
Supreme  Court  in  Elmhurst  v.  Commission  of  Interned  Rev¬ 
enue,  300  U.  S.  37  at  page  40,  81  L.  ed.  491,  at  page  492 
stated : 

“This  action,  we  think,  amounted  to  an  unwarranted 
substitution  of  the  Court’s  judgment  concerning  facts 
for  that  of  the  Board.  There  was  substantial  evidence, 
as  appears  above,  to  support  the  latter  conclusion,  and 
in  such  circumstance  this  must  be  accepted.  It  is  the 
function  of  the  Board  to  weigh  the  evidence  and  de¬ 
clare  the  result.” 

A  review'  of  the  succeeding  section  of  this  brief  entitled 
“The  Findings  of  the  Zoning  Commission  Are  Supported  by 
Substantial  Evidence,”  clearly  discloses  how  the  District 
Court  substituted  its  judgment  for  that  of  the  Zoning  Com¬ 
mission  by  passing  upon  the  probative  wreight  of  competent 
and  relevant  testimony  before  the  Commission.  (See  pages 
21-34,  this  brief). 

(2)  The  District  Court  made  findings  upon  evidence  not 
before  the  Commission.  The  United  States  Supreme  Court 
held  that  to  permit  the  courts  to  act  upon  evidence  not  be¬ 
fore  the  Administrative  Agency  was  tantamount  to  permit¬ 
ting  the  Court  to  substitute  the  Court’s  judgment  and  au¬ 
thority  for  that  of  the  administrative  agency.  In  the  opin¬ 
ion  of  Mr.  Justice  Brandeis,  speaking  for  a  unanimous 
Court,  in  the  case  of  Tagg  Brothers  v.  United  States,  280 
U.  S.  420,  444 ;  74  L.  ed.  524,  537,  said — 

“To  allow  his  (Secretary  of  Agriculture)  findings  to 
be  attacked  or  supported  in  court  by  new  evidence 
w'ould  substitute  the  court  for  the  Administrative  tri¬ 
bunal  as  the  rate  making  body.” 

The  succeeding  section  of  this  brief  discloses  the  evi¬ 
dence  before  the  Commission  and  points  out  each  instance 
in  w'hich  the  District  Court  made  findings  upon  evidence 
not  before  the  Commission.  (See  pages  21-34,  this  Brief.) 
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The  next  rule  for  judicial  review,  continuing  to  quote 
from  the  Lewis  case ,  supra ,  is  stated  as  follows : 

“A  suit  to  declare  a  zoning  ordinance  void  is  not  an 
appeal  on  the  merits  of  the  issues  presented  to  the 
Commission  at  its  hearing.”  7 

The  District  Court  held  that  it  had  the  right  to  take  evi¬ 
dence  on  Constitutional  issues  (JA  41).  Appellants  con¬ 
cede  that  this  is  the  law,  but  state  that  the  Trial  Court  must 
restrict  the  use  of  this  additional  testimony  to  that  pur¬ 
pose.8  This  brings  us  to  the  important  question  of  what 
Constitutional  issues  were  before  the  court  to  which  the 
court  could  apply  testimony  which  was  not  before  the  Zon¬ 
ing  Commission. 

The  appellees  contend  they  have  been  denied  the  follow¬ 
ing  Constitutional  rights:  (1)  that  the  action  of  the  Zon¬ 
ing  Commission  was  arbitrary,  unreasonable,  capricious 
and  void  (JA  13) ;  (2)  that  the  Zoning  Commission  ex¬ 
ceeded  its  statutory  authority;  (3)  that  appellees  did  not 
receive  a  fair  and  impartial  hearing  (JA  15) ;  (4)  that  ap¬ 
pellees  were  subjected  to  discriminatory  treatment  (JA 
14) ;  and  (5)  that  appellees  were  deprived  of  property  rights 
in  violation  of  the  Fifth  Amendment  (JA  14). 

(1)  Where  a  party  seeks  to  set  aside  an  action  of  an 
administrative  agency  on  the  grounds  that  the  action  is 
arbitrary,  unreasonable,  and  capricious  it  is  now  well  estab- 

7  The  general  rule  of  law  appears  to  be  well  established  on  this  point 
as  stated  in  Kessler  v.  Streeker,  307  U.  S.  22,  34,  83  L.  ed.  1082, 1090. 

“The  Circuit  Court  of  Appeals  remanded  the  cause  to  the  District 
Court  for  a  trial  de  novo.  In  this  we  think  there  was  error.  The  pro¬ 
ceeding  for  deportation  is  administrative.  If  the  hearing  was  fair,  if 
there  was  evidence  to  support  the  finding  of  the  Secretary,  and  if  no 
error  of  law  was  committed,  the  ruling  of  the  Department  must  stand 
and  cannot  be  corrected  in  judicial  proceedings.  If,  on  the  other  hand, 
one  of  the  elements  mentioned  is  lacking,  the  proceeding  is  void  and 
must  be  set  aside.  A  district  court  cannot  upon  habeas  corpus,  proceed 
de  novo,  for  the  function  of  investigation  and  finding  has  not  been  con¬ 
ferred  upon  it  but  upon  the  Secretary  of  Labor.”  (Italics  added.) 

*  Tagg  Bros.  v.  United  States,  280  U.  S.  420  433 ;  14  L.  ed.  524,  537. 

“The  validity  of  an  order  of  the  Secretary,  like  that  of  an  order  of 
the  Interstate  Commerce  Commission,  must  be  determined  upon  the 
record  of  the  proceedings  before  him — save  as  there  may  be  an  exception 
of  issues  presenting  claims  of  constitutional  right.” 
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lished  that  a  court  restricts  it  review  to  the  record  before 
the  administrative  agency.®  The  reason  for  the  rule  is 
that  the  aggrieved  party  questions  whether  the  action  of 
the  administrative  agency  is  supported  by  the  record  before 
the  agency.  An  allegation  of  arbitary  and  capricious  ac¬ 
tion  questions  only  whether  the  administrative  agency  acted 
upon  evidence  before  it.10  An  allegation  that  the  administra¬ 
tive  agency’s  action  is  unreasonable  questions  only  whether 
the  evidence  before  the  agency  is  supported  by  a  reason¬ 
able  basis.  Therefore,  a  review  of  the  record  before  the 
administrative  agency  satisfies  the  scope  of  judicial  review 
where  the  question  of  arbitrary  and  unreasonable  action 
is  raised.  Thus  the  District  Court  is  restricted  to  the  evi¬ 
dence  and  record  before  the  Zoning  Commission  on  the 
question  of  stabilization  of  property  values,  public  safety, 
and  public  health.  All  other  Constitutional  questions  which 
embrace  issues  beyond  the  record  of  the  administrative 
agency  requires  the  Court  to  take  additional  evidence.11 

(2)  It  is  the  judicial  function  to  determine  whether  the 
legislative  body,  or  its  agent,  exceeded  the  sphere  of  legis¬ 
lative  authority,  or  the  delegation  thereof,  as  fixed  by  the 
Constitution.  The  question  of  whether  the  Zoning  Commis¬ 
sion  in  establishing  a  zoning  boundary  had  acted  beyond  its 
statutory  limitation  which  requires  that  the  zoning  bound¬ 
ary  be  established  in  accordance  with  a  comprehensive 
plan 12  was  for  the  District  Court  to  decide.  The  evidence 
on  this  point  is  discussed  in  detail  at  pages  27-33  of  this  brief 
where  it  is  shown  that  the  Zoning  Commission  acted  within 
its  statutory  authority. 

(3)  Appellees  contend  that  they  did  not  receive  a  fair 
hearing  (JA  15)  and  the  District  Court  held  '  #  the 
proceeding  was  not  conducive  to  calm  deliberation.”  (JA 
39).  The  record  shows  that  the  Zoning  Commission  con¬ 
cluded  its  hearing  on  January  16,  1953,  and  did  not  enter 
its  order  until  January  28,  1953.  Further,  at  the  conclu- 

•  Tagg  Bros.  v.  United  States,  supra. 

w  Interstate  Commerce  Commission  v.  Louisville  &  N.  R.  Co.,  227  U.  S. 
88,  57  L.  ed.  431. 

11  St.  Joseph  Stockyard  Co.  v.  United  States,  298  U.  S.  38,  80  L.  ed.  1033. 

”  Title  5,  Sections  413-415,  D.  C.  Code,  1951  Ed. 
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sion  of  the  proceeding  on  January  16,  1953,  the  Com¬ 
mission  asked  counsel  for  both  sides  if  they  had  anything 
further  to  present  and  also  permitted  counsel  to  submit 
written  supplemental  briefs.  Appellees  noted  no  objec¬ 
tion  or  exception  to  the  Commission  on  the  basis  that  they 
had  been  deprived  of  a  fair  hearing.  The  law  is  well  recog¬ 
nized  that  a  party  must  make  timely  objection  before  the 
administrative  agency  as  to  the  lack  of  a  fair  hearing; 
otherwise,  he  waives  his  right  to  complain  thereafter.  (See 
Tom  We  Shung  v.  Brownell ,  92  App.  D.  C.  — ,  —  F.  2d  — .) 

(4)  Appellees  contend  that  the  rezoning  of  the  American 
University  is  discriminatory  (JA  14).  The  District  Court 
made  no  findings  on  this  point;  nor  is  there  any  evidence 
to  indicate  that  American  University  received  from  the 
Zoning  Commission  treatment  different  from  other  owners 
of  properties  similarly  situated.  On  the  other  hand,  the 
overwhelming  evidence  in  the  record  discloses  that  neigh¬ 
bors  on  all  sides  of  the  American  University  fall  within  the 
Residential  “A  Restricted”  zone  except  for  the  frontage 
across  the  street  on  Nebraska  Avenue  (JA  51-53).  Fur¬ 
thermore,  portions  of  the  American  University  campus  have 
been  zoned  Residential  “A  Restricted”  since  1936  (JA  51- 
53).  These  portions  of  the  campus  include  the  Massachu¬ 
setts  Avenue  frontage  and  also  the  property  just  north  of 
Rockwood  Parkway  where  it  includes  part  of  the  proposed 
Sibley  Hospital  site  (JA  16 A). 

(5)  Appellees  contend  they  were  deprived  of  property 
rights  in  violation  of  the  Fifth  Amendment.  A  review  of  the 
evidence  discloses  that  the  appellees  do  not  challenge  the 
constitutionality  of  the  Act  of  Congress  creating  the  Zoning 
Commission,  nor  the  delegation  of  legislative  power  to  the 
Commission,  nor  the  Regulation  of  the  Zoning  Commission 
whereby  hospitals  and  apartment  houses  are  excluded  from 
Residential  “A  Restricted”  zones.  It  is  no  longer  the  sub¬ 
ject  of  debate,  that  a  Zoning  Commission  may  restrict  the 
use  of  property  when  it  bears  a  substantial  relationship  to 
the  police  powers.13  This  has  been  held  in  zoning  boundary 
cases  to  require  the  boundaries  to  be  established  in  accord- 


M  Euclid  v.  Ambler,  272  U.  S.  365,  71  L.  ed.  303. 
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ance  with  a  comprehensive  and  reasonable  zoning  plan.14 

From  the  case  of  Lewis  v.  District  of  Columbia ,  89  App. 
D.  C.  at  page  74,  this  Court  stated: 

“The  action  of  zoning  authorities,  as  of  other  ad¬ 
ministrative  officers,  is  not  to  be  declared  unconstitu¬ 
tional  unless  the  court  is  convinced  that  it  is  ‘clearly 
arbitrary  and  unreasonable,  having  no  substantial  re¬ 
lation  to  the  *  *  *  general  welfare’.” 

This  statement  of  the  lawr  clearly  contemplates  that  the 
Court  will  review  the  action  of  the  Zoning  Commission  as 
only  through  a  review  may  a  Court  declare  the  action  of  an 
administrative  body  arbitrary.  The  United  States  Supreme 
Court  held  in  the  case  of  Interstate  Commerce  Commission 
v.  Louisville  and  N.R.  Co.,  227  U.  S.  88,  at  91 ;  57  L.  ed.  431, 
at  433,  “A  finding  without  evidence  is  arbitrary  and  base¬ 
less.”  Thus  the  District  Court  misconceives  the  scope  of 
judicial  review  in  holding  “The  suit  does  not  even  contem¬ 
plate  a  judicial  review  of  administrative  action  to  deter¬ 
mine  whether  there  was  a  deviation  from  any  statutory  re¬ 
quirement  or  limitation  and  whether  the  finding  of  facts 
are  sustained  by  substantial  evidence.”  (JA  41.)  This 
Court  in  the  Lewis  case,  supra,  specifically  reviewed  and  con¬ 
firmed  the  action  of  the  Zoning  Commission  involving  an 
identical  situation  where  the  Commission  adopted  the  report 
of  the  Zoning  Advisory  Council  in  establishing  a  zoning 
boundary.  It  is  submitted  that  the  District  Court  should 
have  followed  this  procedure  in  the  present  case,  as  the 
Zoning  Commission  likewise  adopted  the  report  of  the  Zon¬ 
ing  Advisory  Council  (JA  559). 

Further  quoting  from  the  case  of  Lewis  v.  District  of 
Columbia,  supra : 

“If  the  question  is  ‘fairly  debatable,’  the  zoning 
stands.” 

The  succeeding  section  of  this  brief  shows  that  the  action 
of  the  Commission  was  supported  by  substantial  evidence 
on  many  points  and  on  others  there  was  conflicting  evidence 


“  Lewis  v.  District  of  Columbia,  supra. 
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which  the  District  Court  resolved  in  favor  of  appellees  in¬ 
stead  of  the  Zoning  Commission. 

n.  The  Findings  of  the  Zoning  Commission  are  Supported 
by  Substantial  Evidence. 

The  Zoning  Commission  entered  its  order  dated  January 
28,  1953  (JA  16  and  17),  and  concurrently  therewith  re¬ 
corded  in  its  minutes  (JA  559)  the  basis  for  the  order  in 
which  the  Commission  adopted  the  report  of  the  Zoning 
Advisory  Council  (JA  51-53).  This  is  the  identical  proce¬ 
dure  followed  by  the  Zoning  Commission  in  the  case  of 
Lewis  v.  District  of  Columbia,  supra,  and  which  this  Court 
reviewed  with  approval.  A  copy  of  the  Zoning  Advisory 
Council’s  report  was  available  to  the  appellees  prior  to 
the  hearing  on  January  5, 1953,  and  up  to  January  16, 1953, 
when  they  presented  their  case  before  the  Commission. 

Zoning  Commission  Made  the  Following  Findings: 

1)  Zoning  history  of  area  shows  Commission’s  action 
is  consistent  in  extending  Residential  “A  Restricted” 
zoning. 

The  first  portion  of  the  findings  relates  to  the  zoning 
history  of  the  area  which  disclosed  that  the  area  in  1920, 
when  zoning  was  promulgated  for  the  District  of  Columbia, 
was  zoned  Residential  “A”;  that  Residential  “A”  was  the 
most  restricted  zoning  established  in  the  city  at  that  time; 
that  Residential  “A  Restricted”  zoning  was  created  in 
1923  and  1925;  that  in  1923  and  1925  to  1936  much  of  the 
land  surrounding  and  including  part  of  the  American 
University  was  zone  Residential  “A  Restricted”;  that  since 
1936  the  area  has  been  substantially  developed  by  single 
family  dwellings  which  almost  surround  the  University 
campus.  The  appellees  took  no  exception  to  this  zoning 
history  as  reported  by  Zoning  Advisory  Council,  and  the 
Zoning  Commission  could  properly  make  findings  embrac¬ 
ing  these  facts.  It  is  to  be  noted  that  the  District  Court 
also  made  a  finding  as  to  many  of  these  facts  (JA  36-37). 
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It  is  submitted  that  zoning  history  for  the  area  west 
of  Nebraska  Avenue  and  surrounding  the  University  cam¬ 
pus  reveals  that  the  Zoning  Commission  has  continuously 
extended  the  zoning  for  detached  single  family  development. 
Thus  the  present  action  of  the  Commission  is  consistent 
with  its  past  action. 

(2)  That  the  intrusion  of  a  large  hospital  in  this  area 
Would  create  objectionable  traffic  conditions. 

This  finding  was  supported  by  the  testimony  of  Charles 
M.  Upham,  a  traffic  expert,  who  testified  that,  if  the  en¬ 
trance  were  placed  on  University  Avenue,  a  very  dangerous 
and  serious  traffic  condition  would  result  (JA  65).  The 
appellees  appear  to  concede  that  this  is  a  fact,  and  state 
there  would  be  no  such  entrance  (JA  66-67).  Witness  Up¬ 
ham  testified  further  that  streets  in  the  residential  area 
are  narrow  and  parking  along  nearby  streets  would  cause 
an  acute  parking  problem  for  residents  (JA  66) ;  that  any 
entrance  on  Rockwood  Parkwav  near  Nebraska  Avenue 
would  be  placing  the  entrance  where  the  traffic  condition 
presently  is  most  difficult  and  congested  and  would  make 
the  present  condition  that  much  worse  (JA  68-69) ;  and  that 
the  proposed  hospital  at  this  location  would  be  a  very 
bad  arrangement  from  a  traffic  standpoint  (JA  68). 

There  was  also  the  evidence  of  Earl  S.  Draper,  planning 
expert,  and  familiar  with  planning  subdivisions  and  whole 
communities.  He  testified  that  one  could  not  visualize  a 
subdivision  of  land  which  lends  itself  less  advantageously  to 
hospital  use  than  the  proposed  hospital  site  ( JA  55) ;  that 
the  traffic  requirements  of  the  hospital  would  raise  havoc 
with  streets  in  residential  area  because  of  location,  width, 
topography  and  design  (JA  59) ;  that  49th  Street  through 
the  heart  of  Spring  Valley  would  become  a  heavy  traffic 
thoroughfare  (JA  63) ;  and  that  the  kind  and  type  of 
traffic  including  trucks  and  ambulances  would  be  objec¬ 
tionable. 

There  was  also  the  statements  of  residents  of  the  area 
who  testified  that  there  are  a  large  number  of  children 
residing  in  the  area  (JA  98-105) ;  that  the  streets  are 
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narrow  and  winding,  (JA  98,  101) ;  that  traffic  dangers 
would  be  increased  for  children  going  to  Horace  Mann 
School  ( JA  99-106)  and  church  (JA  99) ;  that  children 
playing  in  the  area  would  be  subjected  to  greater  danger 
(JA  102) ;  and  that  there  are  no  playgrounds  provided  for 
children  in  this  area  (JA  113). 

Mr.  Justement,  who  stated  he  is  not  a  traffic  expert,  was 
appellees’  only  witness  on  traffic  before  the  Zoning 
Commission.  Mr.  Justement  principally  testified  about  the 
contemplated  Fort  Drive,  a  project  the  completion  of  which 
is  uncertain  and  would  require  the  construction  of  a  bridge 
over  the  Potomac  River.  The  appellees  also  agreed  that 
there  should  be  at  least  two  hundred  parking  spaces  in 
order  to  prevent  a  parking  problem. 

Although  the  District  Judge  in  his  opinion,  found  that 
the  streets  in  this  area  were  designed  and  used  for  local 
traffic  (JA  37),  he  found  that  no  traffic  problem  would  be 
created  by  the  erection  of  the  hospital.  The  District  Court 
disregarded  the  evidence,  referred  to  above,  supporting  the 
action  of  the  Commission  and  to  other  evidence  gave  little 
or  no  weight  although  this  evidence  was  clearly  competent 
and  relevant.  The  District  Court  of  course  invaded  the 
administrative  agency’s  function  by  disregarding  evidence 
before  the  agency  on  the  subject  of  public  safety.  Further, 
the  Court,  in  arriving  at  its  findings  on  traffic  (public 
safety),  considered  evidence  not  before  the  Commission 
contrary  to  the  well  established  rule  of  law 15  wherein  Courts 
refrain  from  considering  evidence  not  before  the  admin¬ 
istrative  agency  on  the  question  of  whether  the  agency 
acted  arbitrarily.  (JA  43-44).  The  District  Court  usurped 
the  function  of  the  Zoning  Commission  in  stating  that  it  is 
inconceivable  that  the  addtiional  traffic  cannot  be  absorbed 
(JA  44).  The  question  of  establishing  and  amending  zoning 
boundaries,  so  as  to  promote  the  public  safety,  is  for  the 
Zoning  Commission  and  not  the  Court  to  decide.  The 
weight  to  be  given  to,  and  inferences  to  be  drawn  from, 
the  evidence  before  the  Zoning  Commission  is  likewise  for 


“  Tagg  Brothers  v.  United  States,  supra. 


the  Commission  and  not  the  Court.10  Likewise,  the  Zoning 
Commission  had  the  benefit  of  observing  the  witnesses  be¬ 
fore  it,  while  the  Trial  Judge  had  only  the  stenographic 
record.  In  reviewing  the  record  of  proceedings  before 
the  Zoning  Commission,  this  Court  has  the  same  oppor¬ 
tunity  as  did  the  Trial  Judge  to  review  the  complete  record. 

The  Court  also  finds  that  there  will  be  no  entrance  on 
University  Avenue  (JA  44)  and  describes  the  Avenue  as 
similar  to  a  country  lane  (JA  44).  It  is  a  fundamental 
zoning  principle  that  zoning  commissions  do  not  make  zon¬ 
ing  determinations  on  the  basis  of  what  is  stated  will  be 
done  but  rather  on  the  basis  of  what  can  be  done  lawfully. 
This  court  passed  upon  this  point  in  the  case  of  Hazen  v. 
Hawley ,  66  App.  D.  C.  266,  86  F.  2d  217,  stating,  at  page 
273, 224,  that  the  test  is  “not  whether  a  particular  apartment 
house  should  be  built  but  whether  any  ought”  to  be  built. 
(Italics  added.) 

(3)  The  operation  of  the  Hospital  would  impair  property 
values. 

The  evidence  before  the  Commission  on  this  point  con¬ 
sisted  of  testimony  on  appellants’  behalf  by  J.  Rupert 
Mohler,  real  estate  expert,  and  Corcoran  Thom,  the  chair¬ 
man  of  the  Board  of  the  American  Security  &  Trust  Com¬ 
pany,  familiar  with  real  estate  values  and  a  resident  of 
the  Spring  Valley  area.  There  was  also  the  testimony  of 
William  H.  Throckmorton,  real  estate  expert,  for  appellees. 

J.  Rupert  Mohler  testified  that  he  made  appraisals  of  each 
individual  residence  enclosed  within  a  red  line  of  Inter¬ 
veners’  Exhibit  No.  9.  He  testified  that  there  would  be  a 
less  of  at  least  two  and  a  half  million  dollars  in  the  fair 
market  values  of  the  residences  should  the  hospital  be  per¬ 
mitted  to  locate  upon  the  American  University  campus 
(JA  SO).  This  testimony,  although  subject  to  cross  exami- 

“  Com  Products  Ref.  Co.  v.  Fed.  Trade  Comm.,  324  U.  S.  726,  89  L.  ed. 
1330,  where  the  facts  were  largely  stipulated,  stated  at  739,  1332,  “The 
weight  to  be  attributed  to  the  facts  proven  and  stipulated,  and  the  infer¬ 
ences  to  be  drawn  from  them,  are  for  the  Commission  to  determine,  not 
the  courts.  (Cases  cited)  *  *  *  We  cannot  say  that  the  Commission’s 
inference  here  is  not  supported  by  the  stipulated  facts,  or  that  it  does 
not  support  the  Commission’s  order.” 
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nation,  remained  intact;  and  no  attempt  was  made  to 
directly  rebut  it  although  appellees  called  two  real  estate 
experts  who  gave  evidence  before  both  the  Commission  and 
the  Court. 

Mr.  Corcoran  Thom  testified  that  a  hospital  would  change 
the  character  of  the  neighborhood,  and  would  necessarily 
affect  and  deteriorate  property  values  (JA  119). 

Mr.  Throckmorton,  appellees’  real  estate  expert,  testified 
that  he  had  made  no  ‘‘before  and  after”  appraisals  {viz., 
appraisals  of  the  fair  market  value  (1)  before  and  (2)  after 
the  campus  site  became  available  for  the  hospital),  but  had 
merely  inspected  the  neighborhood.  He  admitted  that 
there  might  be  a  loss.  But,  he  said,  until  an  actual  loss  took 
place,  in  his  opinion,  there  would  be  none!  (JA  250-252). 

The  Commission  from  the  above  evidence  certainly  could 
find  that  the  stabilization  of  property  values  required  the 
rezoning  of  the  American  University  campus.  The  Dis¬ 
trict  Court  should  have  affirmed  the  action  of  the  Zoning 
Commission  on  this  ground  alone.  The  court  in  the  case 
of  Lewis  v.  District  of  Columbia ,  supra,  states  at  89  U.  S. 
App.  D.  C.  page  75: 

“And  it  has  long  been  recognized  that  one  of  the 
purposes  of  zoning  is  to  ‘stabilize  the  uses  of  land’  and 
‘furnish  a  protection  to  residential  neighborhoods 
which  wfill  cause  them  to  maintain  themselves  in  a 
decent  and  sanitary  way  for  a  longer  time  than  they 
otherwise  would.’  *  #  #” 

The  District  Court  in  setting  aside  findings  of  the  Zoning 
[  Commission  that  property  values  would  be  adversely 
affected,  held  that  such  findings  were  based  “*  *  *  on 
sheer  speculation  and  pure  conjecture  *  *  *”  (JA  45-46). 
This  finding  by  the  District  Court  ignores  judicial  deter¬ 
minations  by  this  Court  and  by  the  United  States  Su¬ 
preme  Court  in  the  landmark  zoning  case  of  Euclid  v. 
Ambler,  272  U.  S.  365;  71  L.  ed.  303,  in  which  the  Supreme 
Court  pointed  out  that  an  apartment  house  may  retard  or 
destroy  a  detached  home  section.  This  Court  in  the  case  of 
Keneally  v.  Chevy  Chase  Land  Co.,  63  App.  D.  C.  327,  at 
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329;  72  F.  2d  378,  at  380  held:  “In  short,  to  erect  an  apart¬ 
ment  house  on  appellants’  property  would  change  the  char¬ 
acter  of  the  subdivision  from  a  community  of  permanent, 
individual  small  home  owners,  who  in  this  country  form  a 
large  measure  the  warp  and  woof  of  the  fabric  of  the  citi¬ 
zenship,  into  a  community  of  an  evanescent  and  more  tran¬ 
sient  character.” 

The  District  Court  rested  its  finding  relating  to  the  stabi¬ 
lization  of  property  values  upon  evidence  not  given  before 
the  Commission  consisting  of  statements  made  in  Court 
by  expert  witnesses  Throckmorton,  Owen  and  Leigh,  who 
testified  that  the  erection  of  Georgetown  hospital  had  not 
affected  property  values  of  nearby  property  owners  (JA 
45).  Although  this  evidence  should  not  have  been  con¬ 
sidered  by  the  Court,  the  record  shows  a  number  of  distinc¬ 
tions  between  the  two  locations,  and  further,  one  of  ap¬ 
pellees’  witnesses  admitted  if  residences  similar  to  those 
of  Spring  Valley  were  located  directly  across  the  street 
from  Georgetown  Hospital,  their  values  would  be  adversely 
affected  (JA  397).  The  court  also  committed  error  in 
passing  upon  the  probative  weight  of  the  evidence  on  loss 
of  values  before  the  Commission  (JA  44-45). 

The  District  Court  Judge  admitted  that  he  would  not 
like  to  live  next  to  a  hospital  (Tr  117  and  121),  but  re¬ 
fused  to  recognize  that  if  the  hospital  is  built  upon  the 
American  University  campus  nearby  property  values  would 
depreciate.  Obviously  “likes”  and  “dislikes”  are  trans¬ 
posed  into  values,  when  one’s  home  is  being  valued  for 
purchase  or  sale — and  this  is  a  very  real  element  in  de¬ 
termining  what  a  property  will  bring  in  a  market  made  by 
willing  purchasers  and  sellers.  It  is  well  recognized  that 
apartment  houses  and  other  heavy  uses  of  land  when  lo¬ 
cated  in  close  proximity  to  detached  single  family  resi¬ 
dential  areas  adversely  affect  property  values.17  This  loss 
of  value  comes  about  because  of  the  change  in  character 
of  the  neighborhood  which  will  be  discussed  in  more  detail 
under  the  succeeding  heading. 


17  Dr.  Homer  Hoyt — Principles  of  Urban  Real  Estate,  Revised  Edition, 
page  123. 
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(4)  The  hospital  would  impair  the  use  and  enjoyment  of 
many  of  the  nearby  homes. 

The  Commission’s  findings  on  this  point  were  amply 
supported. 

It  is  well  known  among  planning  authorities  that  hos¬ 
pitals  constitute  a  very  heavy  use  of  land.  They  operate 
24  hours  a  day,  365  days  a  year.  Mr.  Edward  M.  Bassett, 
one  of  the  foremost  authorities  on  zoning,  while  expressing 
his  sympathy  for  the  problems  faced  by  hospital  authori¬ 
ties  in  securing  a  proper  hospital  site,  stated  in  his  book 
entitled  “Zoning,”  at  pages  70  and  71: 

“Hospitals  likewise  have  their  drawbacks  in  a  home 
community.  Visitors  and  parked  cars  are  numerous. 
The  delivery  of  food  and  materials  and  the  removal 
of  waste  approach  business  proportions.  Ambulances 
are  a  disturbing  factor  day  and  night,  and  the  influ¬ 
ence  of  a  hospital  is  sometimes  depressing  on  the 
neighborhood.  ’  ’ 

Earl  S.  Draper,  planning  expert,  testified  that  the  prox¬ 
imity  and  dominating  character  of  the  proposed  Sibley 
Hospital  would  adversely  affect  the  present  character  and 
future  development  of  the  neighborhood  ( JA  55) ;  that  a 
hospital  would  introduce  objectionable  type  of  traffic  such 
as  ambulances  and  trucks  ( JA  55) ;  that  the  hospital  opera¬ 
tion  would  bring  objectionable  noises  and  possibly  smoke 
( JA  55) ;  and  that  there  are  many  commercial  aspects 
connected  with  the  proper  functioning  of  a  hospital  (JA  60). 

(  Dr.  W.  E.  Wrather,  whose  residence  is  contiguous  to  the 

i  proposed  Sibley  site,  points  out  that  the  view  from  his 
house  would  look  directly  into  the  parking  lot  and  boiler 
room  of  the  hospital  (JA  102-103).  Other  residents  of  the 
neighborhood  gave  similar  testimony  (JA  98-99  and  108). 

Opposed  to  this  testimony,  the  appellees  offered  no  evi¬ 
dence  to  refute  the  fact  that  a  hospital  would  adversely 
affect  the  use  of  nearby  property.  The  appellees  in  fact 
admitted  that  hospitals  may  have  some  objectionable  fea¬ 
tures,  but  that  their  plans  (by  which  appellees  are  not 
legally  bound,  of  course)  had  taken  this  into  account 
(JA  163). 


r 


28 

It  is  significant  to  note  that  the  District  Conrt  made 
no  reference  to  this  finding  as  to  the  impairment  of  the 
nse  of  residential  properties  by  the  Zoning  Commission, 
although  this  Court  in  the  case  of  Lewis  v.  District  of  Co¬ 
lumbia,  supra,  considered  this  point  to  be  of  great  impor¬ 
tance  when  stating  at  page  76:  “All  of  this  is  certainly  rele¬ 
vant  to  the  preservation  of  the  values  of  surrounding 
property.” 

(5)  That  the  proposed  rezoning  is  in  accordance  with 
the  zone  plan. 

The  Act  of  Congress  creating  the  Zoning  Commission  re¬ 
quires  that  the  zoning  map  and  regulations  be  in  accord¬ 
ance  with  a  comprehensive  plan.18 

The  appellees  offered  no  evidence  before  the  Zoning 
Commission  that  the  proposed  rezoning  was  not  in  accord- 
dance  with  the  zone  plan  (often  called  the  “comprehensive 
plan”).  The  appellants  offered  evidence  on  this  point  by 
Earl  S.  Draper,  planning  expert.  He  testified  that  the 
zoning  history  and  actual  development  in  the  area  showed 
that  the  established  land  use  for  the  area  was  detached 
single  family  residences  surrounding  the  university  use  and 
that  a  failure  to  zone  the  property  involved  in  this  pro¬ 
ceeding  to  Residential  “A  Restricted”  would  pennit  this 
established  land  use  to  be  violated  as  there  would  be  land 
zoned  Residential  “A”  (permitting  the  erection  of  apart¬ 
ments,  hospitals,  etc.)  projecting  into  the  Residential  “A 
Restricted”  area  (reserved  for  detached  residences,  and  per¬ 
mitting  university  use)  (JA  59)  without  any  justification. 

The  Zoning  Commission  also  had  before  it  the  report  of 
the  Zoning  Advisory  Council,  approved  by  three  experts 
on  planning.  This  report  showed  that  the  American  Uni¬ 
versity  campus  was  surrounded  on  all  sides  by  Residential 
“A  Restricted”  except  for  the  frontage  across  the  street 
on  Nebraska  Avenue.  The  evidence  also  showed  that  the 
portion  of  the  American  University  campus  fronting  on 
Massachusetts  Avenue  and  a  portion  north  of  Rockwood 
Parkway  (the  latter  embraced  within  the  proposed  Sibley 


“ Title  5,  Secs.  413-415,  D.  C.  Code  (1951  Ed.). 


Tract)  for  some  years  has  been  zoned  Residential  ‘‘A  Re¬ 
stricted.”  Thus  the  Residential  “A”  zoning  of  part  of  the 
American  University  campus  may  be  likened  to  an  island 
or  a  “ peninsula.”  The  language  of  this  Court  in  the  case 
of  Leventhal  v.  District  of  Columbia,  69  App.  D.  C.  229,  231 
appears  most  appropriate. 

“In  the  present  case,  plaintiffs’  property  is  not  in 
that  category;  on  the  contrary,  if  plaintiffs  had  their 
way  their  property  would  become  a  commercial-zoned 
island  or  peninsula  in  a  residential  sea.”  (Italics  sup¬ 
plied.) 

The  foregoing  evidence  before  the  Zoning  Commission 
clearly  supported  its  findings  that  the  establishment  of  the 
new  zoning  boundary  was  in  accordance  with  the  zone  plan. 
The  Commission  by  its  action  was  protecting  the  detached 
single  family  residences,  and,  at  the  same  time,  not  re¬ 
stricting  the  university’s  use  of  property  for  university 
purposes.  The  Zoning  Advisory  Council  unqualifiedly 
stated  there  was  no  zoning  justification  in  retaining  the 
Residential  “A”  zoning  for  any  part  of  the  university 
campus  (JA  53).  The  Citizens  Advisory  Council  recom¬ 
mended  the  rezoning,  likewise  (JA  53). 

The  question  of  the  “Comprehensive  Plan”  or  “Zone 
Plan”  requires  additional  consideration.  The  appellants 
concede  that  the  District  Court  had  the  right  to  consider 
the  question  of  whether  the  action  of  the  Zoning  Commis¬ 
sion  is  in  accordance  with  the  statutory  requirements, 
namely  whether  the  rezoning  was  in  accordance  with  a 
comprehensive  plan.  Although  both  appellees  and  appel¬ 
lants  submitted  considerable  testimony  on  this  point,  the 
Trial  Court  failed  to  pass  upon  the  question. 

Fortunately  the  record  is  complete  on  this  point  and 
this  Court  may  readily  determine  that  the  action  of  the 
Zoning  Commission  is  in  accordance  with  the  Comprehen¬ 
sive  Plan. 

The  appellees  offered  the  testimony  of  witnesses  Mc- 
Crosky  and  Tuemmler.  This  testimony  is  based  upon  the 


assumption  that  the  hospital  and  nurses  home  are  a  part  of 
American  University  (JA  316  and  400). 

This  assumption  is  not  correct  for  the  question  whether 
the  hospital  and  nurses’  home  is  an  expansion  of  the  uni¬ 
versity  is  one  for  the  Board  of  Zoning  Adjustment10 — ; 
nor  is  it  supported  by  the  evidence.20  Therefore,  the  opin¬ 
ion  of  these  experts  are  of  little  value. 

McCroskv  testified  that  he  inquired  into  the  operation  of 
the  hospital  and  that  the  hospital  had  advised  him  that 
they  would  not  admit  tuberculosis  patients  nor  liquor  or 
drug  addicts,  nor  similar  types  of  cases  (JA  316).  This 
assumption  as  to  the  type  of  patients  which  Sibley  Hospital 
would  admit  is  not  an  appropriate  consideration  for  a 
Zoning  Commission,  because  if  this  land  is  zoned  Residen¬ 
tial  “A,”  the  Zoning  Commission  has  no  control  over  this 
matter.  A  hospital,  as  a  matter  of  right,  can  admit  all 
types  of  patients.  This  witness  also  testifies,  on  cross 
examination,  that  he  had  no  previous  zoning  experience  in 
the  District  of  Columbia  ( JA  329) ;  and,  further,  had  made 
his  inspection  and  arrived  at  his  conclusion  all  within  a  few 
hours  on  a  single  day’s  visit  to  this  city  for  the  purpose 
of  carrying  out  his  employment  as  an  expert  in  this  case 
(JA  331). 

Mr.  Tuemmler,  on  cross  examination,  testified  that  the 
American  University’  campus  should  not  be  zoned  in  a 
manner  so  as  to  permit  the  erection  of  apartments  on  the 
campus  site  (JA  400-401).  The  action  of  the  Zoning  Com¬ 
mission  in  rezoning  the  American  University  campus  is 

“  This  is  a  question  for  the  Board  of  Zoning  Adjustment,  District  of 
Columbia  Code,  1951  Ed.,  Title  5,  Sec.  420;  Zoning  Regulations  District 
of  Columbia,  1953  Edition,  Part  2,  page  39. 

30  Bishop  Oxnam  testified  before  the  Zoning  Commission  ( JA  148)  that 
the  control  of  the  Methodist  Church  is  decentralized  and  that  the  closer 
the  organization  is  kept  to  the  people,  the  better.  The  complaint  shows 
that  the  operation  of  Sibley  Hospital  and  American  University  are 
vested  in  separate  corporate  bodies  and  each  is  independent  to  act  freely 
of  the  other  organization.  Testimony  shows  that  the  governing  body  of 
the  American  University  approved  the  relocation  on  the  campus  by  a 
one  vote  majority  when  this  matter  first  came  up  for  consideration  (JA 
411).  Action  by  the  governing  body  of  the  Sibley  Hospital  was  also 
required  to  effect  a  relocation. 
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the  only  method  by  which  apartments  will  be  excluded  from 
the  American  University  campus. 

The  appellants  submit  that  appellees’  planning  testi¬ 
mony  received  by  the  Trial  Court  does  not  refute  the  appel¬ 
lants  ’  evidence,  but  in  part  supports  the  action  of  the  Zon¬ 
ing  Commission. 

In  addition  to  the  appellees’  testimony  on  planning,  the 
Court  received  testimony  on  behalf  of  the  Zoning  Commis¬ 
sion  by  expert  witnesses  Lovelace  and  Nolan  who  stated 
that  the  proposed  change  of  zoning  would  be  in  accord  with 
the  comprehensive  plan.  Witness  Lovelace 21  testified  that 
the  appropriate  zoning  for  the  campus  of  the  American 
University  was  Residential  40’  “A  Restricted.”  He  fur¬ 
ther  testified  that  a  study  of  present  and  future  population 
trends  for  the  District  of  Columbia  indicates  that  there  is 
an  excess  of  four  times  too  much  apartment  house  zoning 
( JA  486),  and  a  shortage  of  single  family  residential  zoning. 
The  witness  also  testified  that  detached  single  family  areas 
maintain  their  values  over  a  longer  period  of  time,  and  are 
less  likely  to  depreciate  into  blighted  areas  or  slums;  and 
that  apartment  house  areas  from  a  tax  standpoint  often  do 
not  pay  their  way,  whereas  detached  single  family  areas  do 
(JA  486). 

Witness  Nolan  reviewed  the  zoning  history  of  the  area 
surrounding  American  University  campus  and  its  relation¬ 
ship  to  the  development  of  a  comprehensive  plan  for  the 
area.  He  reviewed  the  steps  leading  to  the  development  of 
the  neighborhood  on  all  sides  of  the  American  University 
campus  (except  a  portion  of  Nebraska  Avenue  frontage 
across  the  street  from  the  University)  for  detached  single 
family  homes.  This  witness  testified  that  it  was  necessary 
to  amend  the  comprehensive  plan  when  conditions  change 
in  an  area  so  as  to  protect  legitimate  established  land 


“A  partner  in  the  nationally  recognized  planning  consulting  firm  of 
Harland  Bartholomew  and  the  member  of  that  firm  principally  charged 
with  assisting  the  National  Capital  Planning  Commission  in  the  prepara¬ 
tion  of  a  recommended  comprehensive  plan  for  use  by  the  Zoning  Com¬ 
mission  and  other  interested  governmental  agencies. 
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uses.22  In  this  connection,  he  testified  that  the  street  pattern 
for  Spring  Valley,  and  the  general  area  around  American 
University,  was  designed  for  a  detached  single  family  resi¬ 
dential  area,  with  many  short,  dead-end  streets  to  dis¬ 
courage  through  traffic,  and  both  designed  and  constructed 
to  accommodate  residential  neighborhood  traffic  only  (JA 
451) ;  that  Spring  Valley  has  no  public  playground  area, 
because,  as  a  result  of  the  street  pattern  and  large  lots, 
there  would  be  adequate  and  safe  space  for  children  to 
play;  that  the  erection  of  large  buildings  permitted  under 
Residential  “  A’7  zoning  would  place  too  heavy  a  burden  on 
existing  development  in  the  area  (JA  451-452) ;  and  that 
the  new  zoning  boundary  line  was  reasonable  and  logical 
based  on  topography  (JA  445-447,  450-451),  zoning  history 
(JA  443-444),  protection  of  established  land  uses  in  the 
neighborhood  (JA  444-445),  and  the  excess  of  apartment 
zoning  (JA  447-448). 

The  appellants  submit  that  for  planning  reasons  alone, 
the  Zoning  Commission’s  decision  should  be  upheld.  Con¬ 
gress  has  placed  the  duty  and  function  upon  the  Zoning 
Commission  to  adopt  a  comprehensive  plan  and  to  amend 
it  from  time  to  time  as  conditions  require  to  carry  out  the 
purpose  of  the  act,  Title  5,  Sec.  413-415,  D.  C.  Code  (1951 
Ed.). 

The  important  and  compelling  planning  consideration 
from  an  over-all  standpoint  in  this  case  is  that  there  is 
presently  four  times  too  much  apartment  house  zoning 
within  the  District  of  Columbia.  This  fact  was  not  known 
by  the  Zoning  Commission  until  about  June,  1950,  when 
National  Capital  Planning  Commission  completed  a  study. 
The  Zoning  Commission  must,  if  it  is  to  discharge  its  dele¬ 
gated  legislative  function,  have  the  right  to  remove  this  ex¬ 
cess  apartment  house  zoning  from  the  map  whenever  and 
wherever  it  is  appropriate  to  do  so.  This  is  not  new;  and 
is  similar  to  the  action  taken  by  the  Zoning  Commission 
in  the  case  of  excess  Commercial  and  Industrial  zoning.23 

**58  Am.  Jut.,  Sec.  169,  pages  1032-34.  It  should  be  contemplated  that 
the  Zoning  Comprehensive  Plan  will  require  amendments  from  time  to 
time. 

“  See  Washington,  A  Plan  for  Civic  Improvement,  1947,  page  41. 
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It  must  be  recognized  that  there  is  substantially  more 
at  stake  than  the  relocation  of  a  local  hospital  from  a  zoning 
standpoint.  The  American  University  campus,  under  Resi¬ 
dential  “A”  zoning  (as  distinguished  from  Residential  “A 
Restricted’ ’  zoning),  is  wide  open  for  development  by  ele¬ 
vator  type  apartment  buildings;  thus  making  it  possible 
to  radically  change  this  established,  detached  single  family 
residential  area  by  creating  a  great  population  density 
incompatible  with  the  present  character  and  future  develop¬ 
ment  of  the  neighborhood  and  greatly  depressing  real 
estate  values. 

(6)  That  the  use  of  the  American  University’s  campus 
property  for  University  purposes  will  be  unaffected  by  the 
rezoning. 

Under  the  Zoning  Regulations  for  the  District  of  Co¬ 
lumbia  (1953  Ed.),  the  university’s  use  of  the  property  is 
unaffected.  Section  XXIII  Part  2,  paragraph  1,  page  39, 
of  the  Regulations  provides  in  part  as  follows: 

“1.  Permit,  in  a  residential  district,  a  college,  a  uni¬ 
versity  or  a  private  school,  *  *  *” 

This  provision  applies  equally  and  in  all  respects  to  Resi¬ 
dential  “A”  and  Residential  “A  Restricted.” 

Further,  the  Zoning  Commission,  in  its  minutes,  stated 
that,  as  a  matter  of  administrative  policy,  the  university’s 
normal  and  logical  expansion  would  not  be  curtailed  (JA 
560). 

The  question  of  what  constitutes  a  normal  and  logical 
use  of  a  university  is  for  the  Board  of  Zoning  Adjustment. 
(See  Zoning  Regulations  for  the  District  of  Columbia,  1953 
Edition,  Page  39,  Part  2.) 

(7)  The  proposed  rezoning  promotes  public  health. 

Doctor  Seckinger,  public  health  expert,  put  his  finger  on 

the  important  consideration.  The  most  important  function 
of  a  hospital  is  to  serve  those  requiring  hospital  services 
and  should  be  located  with  this  in  mind  (JA  123).  Spring 
Valley,  he  said,  is  not  a  good  location  for  a  hospital  from 
the  point  of  view  of  serving  its  patients;  and  also,  the 
neighborhood  is  not  set  up  to  provide  the  community  facili¬ 
ties  a  hospital  requires  (JA  124).  It  is  most  important  to 
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the  promotion  of  public  health  to  locate  a  hospital  where 
needed.  This  testimony  is  concurred  in  by  the  statement 
of  Dr.  Herbert  P.  Ramsey  (JA  135-138).  Also  see  state¬ 
ment  of  Dr.  Yater  to  the  same  effect  (JA  120-121). 

Then  there  is  the  question  of  the  effect  of  the  hospital 
on  the  neighborhood.  Dr.  Cross  testified  that  a  hospital 
creates  a  major  sanitation  problem  because  of  the  quanti¬ 
ties  of  garbage,  drug  wrappings,  waste  paper,  garments, 
pathological  waste,  and  other  daily  refuse  that  must  be 
disposed  of  (JA  91-92).  Hospitals  cannot  avoid  the  prob¬ 
lems  of  undesirables.  They  attract  drifters,  derelicts,  drunks 
and  other  undesirables  because  hospitals  are  open  to  all 
(JA  91).  In  addition,  there  is  the  testimony  of  Dr.  Lewis 
to  the  effect  that  transportation  and  housing  problems 
would  confront  the  employees  of  the  hospital  and  the  neigh¬ 
borhood,  as  lower  paid  help  would  desire  to  reside  in  the 
neighborhood  (JA  73)  near  their  work,  where  there  are 
no  accommodations  which  they  could  afford. 

Mr.  Bassett,  in  his  book  on  zoning,  supra,  points  out 
“  •  *  *  The  influence  of  a  hospital  is  sometimes  depressing 
on  the  neighborhood.  ”  This  testimony  on  the  promotion 
of  public  health  is  not  contested  by  the  appellants. 

The  appellees  *  testimony  on  the  question  of  the  location 
of  a  hospital  in  the  Spring  Valley  area  showed  benefits 
to  nurses  in  training  at  the  hospital  and  patients  while  in 
the  hospital.  It  is  the  function  of  the  Zoning  Commission 
and  not  the  Court  to  determine  whether,  under  all  the  cir¬ 
cumstances  specific  areas  in  the  District  of  Columbia  are 
to  be  restricted  against  particular  uses,  including  hospital 
uses. 

III.  The  Trial  Court  Erred  in  Determining  the  Nature  of 
the  Proceedings  Before  the  Zoning  Commission 

(a)  This  is  a  zoning  boundary  case. 

The  case  at  bar  is  similar  to  the  case  of  Lewis  v.  District 
of  Columbia,  supra,  in  that  both  cases  involve  the  estab¬ 
lishment  of  zoning  boundaries.  In  the  present  case,  the 
question  was  whether  the  “A  Restricted’ ’  boundary  line 
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should  be  located  along  Nebraska  Avenue  between  Ward 
Circle  and  Newark  Street  (where  the  Zoning  Commission 
would  have  it),  or  whether  the  boundary  should  be  an  ir¬ 
regular  line  cutting  through  part  of  the  American  Uni¬ 
versity  campus  (where  the  District  Court  Judge  would 
leave  it).  The  question  of  locating  these  zoning  boundaries 
is  determined  from  their  relationship  to  a  comprehensive 
and  reasonable  zoning  plan.  (See  Lewis  case ,  supra,  page 
75).  The  District  Court  in  the  present  case  did  not  recog¬ 
nize  that  the  primary  question  before  the  Zoning  Commis¬ 
sion  was  the  location  of  a  zoning  boundary.  The  Lower 
Court  proceeded  to  determine  whether  the  location  of 
Sibley  Hospital  and  the  nurses’  home  upon  the  American 
University  campus  constituted  an  appropriate  university 
use  (JA  37,  38)  and  further,  that  the  action  of  the  Zon¬ 
ing  Commission  bears  no  substantial  relationship  to  the 
public  health,  safety,  morale  or  welfare  (JA  46).  With 
respect  to  the  first  finding  of  the  Court  that  the  hospital  and 
nurses’  home  constitute  a  legitimate  expansion  of  the 
university  it  must  be  noted  that  this  is  a  question  for  the 
Board  of  Zoning  Adjustment  and  not  the  Zoning  Commis¬ 
sion.24 

The  District  Court’s  second  ground  upon  which  it  rested 
its  decision  held  that  the  specific  rezoning  of  the  portion 
of  the  American  University  bore  no  reasonable  relation¬ 
ship  to  the  public  safety,  health  or  morals,  or  the  general 
welfare.  On  the  issue  of  public  health  the  only  evidence 
introduced  before  either  the  Commission  or  the  Court  was 
offered  by  appellants,  and  supported  the  existence  of  a  rela¬ 
tion  between  public  health  and  the  exclusion  of  a  large  hos¬ 
pital  in  this  detached  residential  neighborhood 25  (Dr.  Cross 
JA  85,  etc.,  especially  at  91  and  92;  or  Seckinger — D.  C. 
Health  Officer  JA  121,  etc. ;  Dr.  Yater  JA  120, 121 ;  and  Dr. 
Ramsay  JA  135,  etc.).  The  District  Court’s  view,  even  if 
the  medical  testimony  could  be  disregarded,  is  too  restric- 

**  Zoning  Regulations  for  the  District  of  Columbia,  1953  Edition,  Part 
2,  page  39. 

*  See  Cusick  v.  Chicago,  242  U.  S.  526,  at  page  529;  61  L.  ed.  472  at  475. 
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live  and  fails  to  apply  the  concept  of  a  comprehensive  plan. 
Comprehensive  planning  requires  that  in  the  case  of  estab¬ 
lishing  a  zoning  boundary,  consideration  must  be  given 
to  the  relationship  of  the  specific  piece  of  property  in¬ 
volved  to  other  adjoining  property  and  to  the  comprehen¬ 
sive  plan  as  a  whole.  The  principle  is  recognized  and  ap¬ 
plied  by  the  United  States  Supreme  Court  in  the  case  of 
Nectow  v.  Cambridge ,  277  U.  S.  183,  72  L.  ed.  842,  and  is  a 
case  upon  which  the  District  Court  relies  (JA  42)  but 
which  does  not  support  the  District  Court’s  findings.  The 
Supreme  Court  held  at  page  188,  844-845 : 

“Here  the  express  findings  of  the  master,  already 
quoted,  confirmed  by  the  Court  below,  is  that  the  health, 
safety,  convenience  and  general  welfare  of  the  inhabi¬ 
tants  of  the  part  of  the  city  affected  will  not  be  pro¬ 
moted  by  the  disposition  made  by  the  ordinance  of  the 
locus  in  question.” 

The  language  of  the  case  of  Wakefield  v.  Kraft,  96  A.  2d 
27 - Maryland - at  page  29,  also  applies  this  prin¬ 

ciple. 

“Zoning  is  legislative  action  passed  in  an  effort  to 
bring  about  the  greatest  good  for  the  greatest  number. 
Thus,  when  a  legislative  body  in  this  collective,  com¬ 
munal  lawmaking  restricts  the  use  of  property,  those 
restricted  are  entitled  to  the  reliance  that  all  others 
similarly  situated  will  be  similarly  restricted.  A  re¬ 
zoning  ordinance  may  not  do  violence  to  this  principle.” 

There  can  be  no  question  in  the  present  case  that  the 
American  University  is  similarly  situated  to  the  property 
owners  on  three  sides  presently  zoned  Residential  “A  Re¬ 
stricted.”  Thus  they  should  have  the  same  zoning  as  their 
neighbors.  The  effect  of  relocating  the  zoning  boundary 
assures  the  continuing  University  use  and  upon  the  ter¬ 
mination  of  the  university  use  requires  that  property  to 
be  used  as  its  neighbors  and  not  for  apartment  house  and 
other  similar  uses,  thereby  stabilizing  the  use  of  property. 

The  Trial  Court  also  found  that  the  evidence  before  the 
Zoning  Commission  was  directed  largely  at  the  proposed 


Sibley  tract  of  7.8  acres  and  that  there  was  no  sufficient 
basis  for  the  Zoning  Commission  to  rezone  the  entire  cam¬ 
pus  tract.  This  again  illustrates  that  the  District  Court  did 
not  comprehend  that  the  issue  before  the  Zoning  Com¬ 
mission  was  a  question  of  placing  zoning  boundaries.  Cer¬ 
tainly,  if  the  use  that  adjoining  property  owners  objected 
to  applied  to  part  of  the  campus  tract  zoned  Residential 
“A”  they  would  apply  with  equal  or  sufficient  force  to 
any  other  portion  of  the  campus  tract;  and  the  boundary 
should  be  placed  so  as  to  carry  out  a  comprehensive  plan. 
Further,  there  would  be  no  prohibition  upon  American 
University  to  use  other  portions  of  the  campus  zoned  Resi¬ 
dential  “A”  for  hospital  or  apartment  purposes  in  the 
event  that  only  a  portion  of  its  campus  was  rezoned  Resi¬ 
dential  “A  Restricted.’7 

(b)  The  question  of  vested  property  rights  is  not  in¬ 
volved. 

The  District  Court  found : 

“The  University  is  not  asking  for  an  additional 
privilege  which  it  did  not  previously  have,  as  is  often 
the  case  in  zoning  proceedings,  but  is  protesting  against 
being  deprived  of  a  right  which  it  had  for  a  great  many 
years  and  on  which  it  had  acted  and  relied.” 

The  above  findings  are  in  error  in  that  the  proposed 
rezoning  does  not  affect  the  University’s  rights  to  use  its 
property  for  University  purposes.  Further,  the  American 
University’s  own  real  estate  experts  testified  that  the  value 
of  the  American  University  property  was  the  same  for 
University  purposes  as  for  Residential  “A”  zoning  (JA 
237  and  249). 

The  Trial  Court  also  failed  to  recognize  that  there  are 
no  vested  property  rights  in  zoning.  The  case  of  1 Marble¬ 
head  Land  Co.  v.  City  of  Los  Angeles,  47  F.  2d  528,  cer¬ 
tiorari  denied  284  U.  S.  634,  completely  dispels  any  conten¬ 
tion  that  there  is  a  vested  property  right  in  zoning.  The 
Court  in  47  F.  2d  at  page  534,  said : 

“It  has  uniformly  been  held  that  there  is  no  vested 
right  in  a  permit  or  an  ordinance  of  the  nature  of  that 
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involved  here,  by  which  the  boundaries  of  the  residen¬ 
tial  zone  were  changed  to  exclude  appellant’s  property 
therefrom.  ’  ’ 

The  Court  went  on  in  stating  what  the  test  should  be : 

“That  being  true,  appellants  are  without  remedy  un¬ 
less  on  the  whole  it  can  be  said  that  the  final  action 
of  the  City  Council,  by  which  it  again  included  their 
property  in  the  residential  zoning,  was  so  wholly  un¬ 
reasonable  and  unjustifiable  under  the  circumstances  as 
to  be  void.” 

Appellee,  Sibley  Hospital,  cannot  claim  that  it  has  been 
deprived  of  property  rights  because  of  the  rezoning  of  part 
of  the  American  University  campus.  This  appellee  did  not 
become  the  owner  of  the  Sibley  Tract  until  January  2, 1953, 
after  notice  of  the  hearing  upon  the  application  for  re- 
zoning.  No  consideration  was  paid  by  Sibley  Hospital  to 
the  American  University  for  the  land  (JA  262).  The  at¬ 
torney  for  Sibley  Hospital  stated  that  the  hospital  was 
required  to  own  the  land  in  its  own  name  in  fee  simple  be¬ 
fore  it  could  obtain  funds  from  the  United  States  (JA 
262).  This  evidence  establishes  conclusively  that  the  hos¬ 
pital  and  American  University  are  separate  and  independ¬ 
ent  corporations.  The  Appellee  Insurance  Company  like¬ 
wise  can  make  no  valid  objection  to  the  rezoning  as  its 
president  testified  that  the  insurance  company  had  notice 
before  it  made  the  loan  to  American  University  that  if  the 
University  attempted  to  use  its  property  for  the  zoned  pur¬ 
pose  (that  is  for  apartment  houses  or  hospital)  the  resi¬ 
dents  of  the  area  would  attempt  to  have  the  property  re¬ 
zoned  (JA  241). 

IV.  Trial  Court  Erred  in  Finding  that  the  Establishment 
of  Sibley  Hospital  Upon  the  American  University 
Campus  was  a  Logical  Expansion  of  the  University’s 
Property 

The  question  of  whether  Sibley  Hospital  and  the  nurses’ 
home  constituted  a  logical  and  normal  expansion  of  the 
university  was  not  a  question  before  the  Zoning  Com- 


39 


mission  as  the  sole  question  before  the  Zoning  Commission 
was  the  establishment  of  a  zoning  boundary.  The  question 
of  whether  the  hospital  was  a  normal  and  logical  expan¬ 
sion  of  the  university  is  a  question  for  the  Board  of  Zoning 
Adjustment,  charged  with  and  responsible  for  interpreting 
the  zoning  regulations.  (See  part  2,  page  38,  1953  Edition, 
Zoning  Regulations  for  the  District  of  Columbia.)  Appel¬ 
lants  state  that  the  evidence  submitted  before  the  Zoning 
Commission  as  to  the  location  of  a  hospital  upon  the  Amer¬ 
ican  University  campus  indicated  that  a  very  heavy  and 
substantial  user  of  land  was  contemplated  upon  part  of  the 
American  University  campus  in  an  area  otherwise  re¬ 
stricted  to  detached  single  family  residences  permitting 
Residential  “A  Restricted”  zoning.  The  university  is  a 
use  permitted  in  the  Residential  “A”  restricted  zone. 

Further,  the  evidence  does  not  support  the  Trial  Judge’s 
finding  that  the  hospital  and  nurses’  home  constitute  a 
logical  and  normal  part  of  the  American  University.  First, 
the  complaint  on  its  face  shows  that  American  University 
and  Sibley  Hospital  are  separate  and  independent  cor¬ 
porations.  The  evidence  also  shows  that  Sibley  Hospital 
must  own  in  fee  simple  the  land  upon  which  they  build 
as  a  condition  precedent  to  receiving  the  grant  from  the 
Federal  Government,  and  that  Sibley  Hospital  must  re¬ 
ceive  this  grant  in  its  sole  corporate  capacity  as  a  non¬ 
profit  operating  hospital.  Lastly,  the  Bishop  for  the  Meth¬ 
odist  Church  in  this  area  testified  that  the  control  over  the 
two  corporations  is  very  indirect  and  it  is  the  Church’s 
desire  to  keep  control  close  to  the  people  (JA  148).  Ap¬ 
pellants  submit,  in  any  event,  if  appellees  claim  that  the 
establishment  of  Sibley  Hospital  and  nurses’  home  upon  the 
American  University  campus  constituted  a  logical  and 
normal  expansion  of  the  university,  appellees  have  failed 
to  exhaust  their  administrative  remedy  and  should  be  re¬ 
quired  to  make  an  application  to  the  Board  of  Zoning 
Adjustment  to  have  this  question  determined. 
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V.  The  Trial  Court  Erred  in  not  Granting  Appellants 
Motion  for  Finding  for  Defendants  at  the  Close  of  Ap¬ 
pellees’  Case. 

This  court,  in  the  case  of  Leventhal  v.  District  of  Colum¬ 
bia,  supra,  stated  at  page  232,  “*  *  *,  it  is  now  clear  that 
a  bill  to  set  aside  an  administrative  order  cannot 
withstand  a  motion  to  dismiss  ‘if  any  state  of  facts  rea¬ 
sonably  can  be  conceived  that  would  sustain’  the  order.” 

Although  the  case  of  Leventhal  v.  District  of  Columbia, 
supra ,  involves  a  motion  to  dismiss,  appellants  contend 
that  it  equally  applies  to  a  motion  for  a  finding  for  defend¬ 
ants  at  the  close  of  the  plaintiffs’  case.  Before  discussing 
the  legal  basis  for  this  contention,  appellants  state  that 
because  the  date  of  trial  was  advanced  in  this  case  they 
did  not  wish  to  file  a  motion  to  dismiss  and  also  there  was 
the  question  of  whether  appellees,  plaintiffs  below,  were 
entitled  to  submit  their  evidence  with  respect  to  paragraphs 
25  and  26  of  their  complaint  which  involved  the  constitu¬ 
tional  question  of  a  fair  hearing  and  whether  the  Zoning 
Commission  has  complied  with  the  statutory  requirements. 

A  careful  examination  of  the  origin  of  the  rule  laid  down 
in  the  Leventhal  case,  supra,  discloses  that  the  court  was 
merely  taking  a  short  cut  and  placed  at  the  beginning  of 
the  case  the  rule  that  would  ultimately  control  the  dis¬ 
position  of  the  case.26 

The  appellants  recognize  the  scope  and  limitation  of  the 
Leventhal  v.  District  of  Columbia  case,  which  is  restricted 
to  the  situation  where  the  Commission  order  is  within  the 
scope  of  authority  legally  delegated,  and  there  arises  a 
presumption  of  validity  of  the  municipal  ordinance  or  order 
of  an  administrative  body.27  However,  the  burden  of  proof 
is  the  same  in  either  in  the  case  of  a  motion  to  dismiss  or 
motion  for  finding  for  defendant  at  close  of  Plaintiff’s  case 
and  is  upon  the  party  seeking  to  set  aside  the  order  of  the 
Zoning  Commission. 

"  See  Pacific  State  Box  and  Basket  Company  v.  White,  296,  U.  S.  176, 
185;  80  L.  ed.  138,  146. 

27  See  Pacific  State  Box  and  Basket  Company  v.  White,  296  U.  S.  176, 
185;  80  L.  ed.  138,  146. 


In  the  American  University  case  the  appellees,  plaintiffs 
below,  raised  the  Constitutional  issue  of  whether  they  had 
a  fair  hearing,  whether  there  was  discrimination,  and 
further,  whether  the  Zoning  Commission  had  exceeded  its 
statutory  authority  because  the  relocation  of  the  zoning 
boundary  was  not  in  accordance  with  a  comprehensive  plan. 
Appellants  contend  that,  after  the  appellees  had  an  oppor¬ 
tunity  to  submit  their  evidence  on  these  points,  the  Court 
should  have  granted  appellants  ’  motion  for  a  finding  for 
defendants.  The  District  Court  should  have  found  that 
appellees  made  no  objections  to  the  proceedings  before  the 
Zoning  Commission  and,  therefore,  appellees  may  not  claim 
the  lack  of  a  fair  hearing28  secondly,  appellees  submitted 
no  evidence  on  discrimination,  and  lastly,  that  the  zoning 
boundary  was  consistent  with  the  comprehensive  plan.  The 
District  Court,  therefore,  should  have  found  at  this  point 
that  the  Zoning  Commission  was  operating  within  its  statu¬ 
tory  authority  and  the  evidence  did  not  disclose  that  the 
Zoning  Commission  had  acted  arbitrarily  or  unreasonably 
as  in  the  following  cases: 

Hazen  v.  Hawley ,  66  App.  D.  C.  266;  86  Fed.  2d,  217. 

Bugher  v.  Gottwals,  60  App.  D.  C.  340 ;  54  Fed.  2d  451. 

Dorsey  v.  Gotwals,  62  App.  D.  C.  41 ;  57  Fed.  2d,  407. 

Wolpe  v.  Poretsky,  supra. 

Each  of  the  above  cases  involved  arbitrary  action  where 
each  property  was  singled  out  for  a  more  restricted  use 
from  similarly  situated  property.  The  American  Uni¬ 
versity  case,  however,  is  like  the  case  of  Leventhcd  v.  Dis¬ 
trict  of  Columbia,  supra,  where  the  Court  stated  at  page 
231: 

“In  the  present  case,  plaintiffs  property  is  not  in 
that  category;  on  the  contrary,  if  plaintiff  had  their 
way  their  property  would  become  a  commercial-zone 
island  or  peninsula  in  a  residence-zoned  sea.” 

Similarlv,  American  Universitv  desires  to  maintain 
apartment  house  zoning  although  they  are  a  peninsula  of 

*  Tom  We  Shung  v.  Brovmell,  —  App.  D.  C.;  —  F.  2d  — . 
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apartment  bouse  zoning  projecting  like  a  “sore  thumb ” 
into  a  detached  residential  zone.  It  is  especially  significant 
that  the  American  University  peninsula  does  not  abut  any 
apartment  house  zoning,  and  the  nearest  apartment  house 
zoning  is  across  Nebraska  Avenue,  a  normal  and  logical 
zoning  boundary.  It  is  significant  to  note  that,  although 
the  circumference  of  the  American  University  tract  is  ap¬ 
proximately  7,000  feet,  more  than  5,200  feet  are  bounded  by 
land  zoned  for  detached  homes;  and,  of  this  5,200  feet, 
there  are  over  2,000  feet  of  detached  residentially  zoned  land 
with  a  common  boundary  with  the  portion  of  the  Ameri¬ 
can  University  campus  which  the  District  Court  would 
zone  for  apartment  houses  although  it  is  not  separated  from 
the  apartment  house  zoned  land  by  a  street  or  alley. 

VI.  Trial  Court  Erred  in  Inquiring  into  the  Motives  of  the 
Zoning  Commission 

The  trial  court  required  planning  expert  Earl  S.  Draper 
to  answer  a  question  over  the  objection  of  appellants  which 
inquired  into  the  motive  of  the  Zoning  Commission  (JA 
433  and  434).  It  is  well  established  that  a  Court  will  not 
inquire  into  the  motives  of  a  body  exercising  legislative 
authority. 

VII.  The  District  Court  Usurped  the  Function  of  the  Zon¬ 
ing  Commission  in  directing  the  Zoning  Commission 
to  Restore  Residentional  40’  “A”  Zoning  to  the  Portion 
of  the  American  University  Property  Embraced  in 
Commissions’  Order  and  to  Permit  the  Erection  There¬ 
on  of  a  Nursing  Home  and  Hospital 

The  District  Court  exhausted  its  only  power  when  it  set 
aside  the  order  of  the  Zoning  Commission.  The  District 
Court  exceeded  its  power  in  directing  the  Zoning  Commis¬ 
sion  to  restore  certain  zoning  or  permit  certain  uses  upon 
the  American  University  campus. 


In  Federal  C.  C.  v.  Pottsville  Broadcasting  Co.,  309  U.  S. 
134 ;  84  L.  ed.  656,  the  Court,  in  discussing  the  scope  of  judi¬ 
cial  review,  stated  at  page  145  to  146,  663, 

‘  ‘  On  review  the  court  may  thus  correct  errors  of  law 
and  on  remand  the  Commission  is  bound  to  act  upon  the 
corrections.  Federal  Power  Commission  v.  Pacific 
Power  and  L.  Co.,  307  U.  S.  156,  83  L.  ed.  1180,  59  S. 
Ct.  766.  But  an  administrative  determination  in  which 
is  imbedded  a  legal  question  open  to  judicial  review 
does  not  impliedly  foreclose  the  administrative  agency, 
after  its  error  has  been  corrected,  from  enforcing  the 
legislative  policy  committed  to  its  charge.  Cf.  Ford 
Motor  Co.,  v.  National  Labor  Relations  Bd.,  305  U.  S. 
364,  83  L.  ed.  221,  59  S.  Ct.  301.” 

“The  Commission’s  responsibility  at  all  times  is  to 
measure  applications  by  the  standard  of  ‘Public  con¬ 
venience,  interest,  or  necessity.’  The  Commission  orig¬ 
inally  found  respondent’s  application  inconsistent  with 
the  public  interest  because  of  an  erroneous  view  regard¬ 
ing  the  law  of  Pennsylvania.  The  Court  of  Appeals 
laid  bare  that  error,  and,  in  compelling  obedience  to  its 
correction,  exhausted  the  only  power  which  Congress 
gave  it.  At  this  point  the  Commission  was  again 
charged  with  the  duty  of  judging  the  application  in 
the  light  of  ‘public  convenience,  interest,  or  necessity.’ 
The  fact  that  in  its  first  disposition  the  Commission 
had  committed  a  legal  error  did  not  create  rights  of 
priority  in  the  respondent,  as  against  the  later  appli¬ 
cants,  which  it  would  not  have  otherwise  possessed. 
Only  Congress  could  confer  such  a  priority.  It  has  not 
done  so.  The  Court  of  Appeals  cannot  write  the  prin¬ 
ciple  of  priority  into  the  statute  as  a  indirect  result  of 
its  power  to  scrutinize  legal  errors  in  the  first  of  an 
allowable  series  of  administrative  actions.  Such  an  im¬ 
plication  from  the  curtailed  review  allowed  by  the  Com¬ 
munications  Act  is  at  war  with  the  basic  policy  under¬ 
lying  the  statute.  It  would  mean  that  for  practical 
purposes  the  contingencies  of  judicial  review  and  of 
litigation,  rather  than  the  public  interest  would  be 
decisive  factors  in  determining  which  of  several  pend¬ 
ing  applications  was  to  be  granted.” 
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VIII.  The  Appellee,  American  University,  is  Guilty  of 
Inequitable  Conduct  and  therefore  Should  Be  Denied 
Equitable  Relief 

The  record  shows  that,  in  violation  of  the  Zoning  Regu¬ 
lations,  the  American  University  has  permitted  one  of  its 
buildings  to  be  occupied  for  commercial  purposes  by  the 
Chesapeake  and  Potomac  Telephone  Company  (JA  409- 
410;  540;  550-551).  The  appellees  complaint  is  for  injunc¬ 
tive  relief,  equitable  in  nature,  and  therefore  this  court  may 
properly  refuse  the  aid  of  equity  to  this  appellee  by  rea¬ 
son  of  a  substantial  violation  of  the  Zoning  law.-*9  This 
is  a  very  serious  disregard  of  the  law  on  the  part  of  the 
American  University  because  it  involves  the  maintenance  of 
a  large  office  building  operation  in  a  residential  area,  al¬ 
though  such  a  use  is  permitted  only  in  a  commercial  area. 

CONCLUSION 

From  a  point  of  view  maintaining  a  sound  zoning  for  the 
District  of  Columbia,  the  principal  issue  is — Did  Zoning 
Commission  establish  the  new  zoning  boundary  in  ac¬ 
cordance  with  a  comprehensive  and  reasonable  zoning 
plan?  The  unrefuted  evidence  before  the  Zoning  Com¬ 
mission  and  the  District  Court  clearly  shows  that  the  new 
zoning  boundary  is  in  accordance  with  a  comprehensive 
and  reasonable  zoning  plan  in  the  following  respects: 

That  it  is  consistent  with  zoning  precedent  in  the  Ameri¬ 
can  Universitv  area  where  Residential  “A  Restricted’ ’ 
zoning  has  been  extended;  that  it  is  desirable  from  the 
standpoint  of  topography  as  Nebraska  Avenue  at  this  point 
is  located  on  top  of  a  ridge  and  that  the  land  to  either  side 
slopes  down  from  the  new  zoning  boundary;  that  it  protects 
established  legitimate  land  uses  by  prohibiting  the  erection 
of  apartment  houses  and  other  similar  uses  in  an  area  im¬ 
proved  by  and  restricted  to  single  family  residences;  that 
it  prevents  unnecessary  and  unreasonable  depreciation  of 

*19  Am.  Jur.  Sec.  469,  pages  323,  324,  “He  who  comes  into  Equity 
must  come  with  clean  hands.” 
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property  values  which  necessarily  follows  the  establishment 
of  apartment  house  zoning  in  a  detached  single  family 
residential  zone;  that  it  promotes  the  public  safety  by 
prohibiting  the  erection  of  large  traffic  generators  in  an 
area  where  the  streets  are  either  close  to  capacity  or  de¬ 
signed  solely  for  local  neighborhood  traffic;  that  it  pro¬ 
motes  the  public  health  directly  by  eliminating  a  large 
enterprise  (requiring  garbage,  trash,  and  other  noisy  and 
even  nerve-wracking  services) ;  and  indirectly  by  prohibiting 
the  relocation  of  a  hospital  in  an  area  now  adequately 
served  and  requiring  the  hospital  to  locate  in  an  area  not 
now  presently  served;  and  that  it  does  not  interfere  with 
the  university’s  use  of  its  property  for  university  purposes. 

Although  appellees  contend  they  have  been  deprived  of 
Constitutional  rights,  a  careful  examination  of  the  record 
discloses  that  this  Court  may  summarily  dispose  of  these 
questions  which  include  (1)  lack  of  fair  hearing,  (2)  dis¬ 
crimination  and  (3)  exceeding  statutory  authority.  (1) 
Appellees  made  no  objection  before  the  administrative 
agency  that  they  were  deprived  of  a  fair  hearing  and  there¬ 
fore  waived  their  right.  They  undoubtedly  made  no  objec¬ 
tion  because  in  good  conscience  they  could  not  have  as¬ 
serted  such  to  have  been  a  fact.  (2)  There  is  no  evidence 
in  the  record  to  support  appellees’  allegation  of  discrimina¬ 
tion  but  on  the  other  hand,  the  evidence  supports  the  action 
of  the  Commission  in  requiring  that  the  university’s  prop¬ 
erty  be  zoned  the  same  as  its  neighbors  (Residential  “A 
Restricted”)  on  all  sides  except  the  land  across  the  heavily 
trafficked  thoroughfare  on  Nebraska  Avenue.  (3)  The  Zon¬ 
ing  Commission  did  not  exceed  its  statutory  authority  as 
the  Zoning  Commission  placed  the  new  zoning  boundary 
in  accordance  with  a  comprehensive  and  reasonable  zoning 
plan  and  therefore  acted  in  accordance  with  the  statutory 
requirement. 

There  are  no  intervening  equities  or  vested  rights  af¬ 
fected  as  a  result  of  the  Zoning  Commission  relocating 
the  zoning  boundary.  American  University’s  real  estate 
experts  admit  that  there  is  no  loss  in  property  values  so 
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long  as  the  University  uses  its  property  for  university 
purposes.  The  University  has  the  right  to  use  its  property 
for  university  purposes  with  equal  freedom  under  Residen¬ 
tial  “A”  or  Residential  “A  Restricted”  zoning  and  thus 
the  university’s  property  values  are  unaffected  by  the 
change  in  zoning  boundary.  The  appellee,  Sibley  Hospital, 
has  no  legal  basis  to  complain  as  it  became  the  record 
owner  of  the  property  on  January’  2,  1953  (and  there  was 
no  prior  contract  right  accruing  to  the  Sibley  Hospital) 
after  notice  of  the  proposed  rezoning  of  part  of  the  Ameri¬ 
can  University  campus  had  been  published  and  legally 
issued.  The  appellees’  insurance  company  likewise  has  no 
legal  basis  for  complaint,  as  it  made  the  loan  to  the  Ameri¬ 
can  University  with  notice  that  an  attempt  to  use  the 
American  University  property  for  other  than  university 
purposes  or  single  family  detached  use  would  cause  nearby 
residents  to  request  the  Zoning  Commission  to  rezone  the 
American  University  campus  to  Residential  “A  Re¬ 
stricted,”  and  there  was  no  proof  that  the  loan  is  not  fully 
secured  under  the  “A  Restricted”  zoning. 

It  is  respectfully  submitted  that  for  the  reasons  stated 
above,  the  judgment  of  the  District  Court  in  setting  aside 
the  action  of  the  Zoning  Commission  should  be  reversed. 

James  C.  Wilkes, 

Norman  M.  Glasgow, 

George  A.  Glasgow, 

501  Tower  Building, 
Washington  5,  D.  C., 
Attorneys  for  Appellants . 
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District  of  Columbia 


E.  F.  Colladay 
D.  C.  Colladay 
James  R.  Stoner 

..  ,  owes  Court  of  Apv^oi  Colladay  &  Colladay 
S-o*  ^  Attorneys  for  Appellee , 

c  r^inmhia  Circuit  The  American  University , 
,r  L  '  1331  G  Street,  Northwest 

Washington  5,  D.  C. 


District  oj 

TilED  WAR  2  3  1254 


CLERK 


Paul  B.  Cromelin 
Thomas  M.  Raysor 
of  Cromelin  &  Townsend 
1366  National  Press  Bldg. 
Washington  4,  D.  C. 
Attorneys  for  Appellee, 

Lucy  Webb  Kayes  National 
Training  School  for 
Deaconesses  and  Missionaries. 


Press  or  Byron  S.  Adams,  Washington.  D.  C. 


STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  Appellees,  The  American  University 
and  Lucy  Webb  Hayes  National  Training  School  for 
Deaconesses  and  and  Missionaries,  the  questions  presented 
are  as  follows: 

1.  Whether  the  District  Court  erred  in  vacating  the 
Order  of  the  Zoning  Commission  (up-grading  the  Campus 
Tract  of  The  University  from  Residential  A  zoning,  which 
it  had  uninterruptedly  enjoyed  since  the  introduction  of 
zoning  in  the  District  of  Columbia  in  1920,  to  Residential 
A  Restricted)  as  bearing  no  reasonable  relation  to  the 
public  health,  safety,  morals  or  general  welfare? 

2.  Whether  the  District  Court  erred  in  holding  the  said 
order  of  the  Zoning  Commission  a  taking  of  property  with¬ 
out  due  process  of  law  contrary  to  the  Fifth  Amendment  of 
the  Constitution,  and  hence  unconstitutional  and  void? 

3.  Did  the  District  Court  commit  reversible  error  in 
vacating  said  Order  of  the  Zoning  Commission,  which  pre¬ 
vented  the  construction  of  a  modern  nursing  school  and 
hospital  for  public  use  on  the  campus  tract  of  The  Univer¬ 
sity,  as  being  arbitrary  and  unreasonable? 


INDEX. 


Page 


Counter  Statement  of  Case .  1 

Statutes  and  Regulations .  21 

Summary  of  Argument .  21 

Argument 


A.  The  Appellee,  The  American  University  had  a 

priority  of  right  to  use  its  campus  property  for 
general  university  purposes  and  a  hospital,  as 
against  the  Appellants,  Petitioners  before  the 
Zoning  Commission,  both  before  the  advent  of 
zoning  in  1920  and  subsequent  thereto;  and  the 
Appellants  had  notice  thereof .  23 

B.  In  the  face  of  the  Fifth  Amendment  to  the  Con¬ 
stitution  the  Zoning  Commission  could  not  take 
away  from  The  American  University  the  right  to 
have  a  hospital  built  on  its  campus  property  by 
changing  the  zoning  from  Residential  40'  “A” 
Area  to  Residential  40'  “A”  Restricted  unless 
its  action  in  so  doing  bore  a  reasonable  relation 
to  the  public  health,  safety,  morals,  or  general 
welfare.  Neither  could  the  Zoning  Commission 
take  away  from  the  university  about  half  the 
market  value  of  its  land  at  the  petition  of  resi¬ 
dents  whose  homes  were  built  thirty  or  more 
years  after  the  university  occupied  and  used  the 
land  for  university  purposes,  in  order  to  raise  a 
barrier  between  those  residence  properties  and 
the  natural  progress  of  the  development  of  a 
great  citv  which  was  bringing  apartment  houses 
and  buildings  other  than  single  family  residences 

.  nearer  to  them  .  27 

C.  The  contention  made  repeatedly  and  in  various 

forms  of  language  in  Appellants’  brief  that  the 
university  will  not  be  inconvenienced  in  its  use  of 
the  campus  land  for  university  purposes  and  that 
there  will  be  no  loss  to  it  in  security  or  value, 
due  to  the  rezoning  of  it  from  Residential  “A” 
to  Residential  “ A  Restricted”,  is  utterly  falla¬ 
cious .  34 
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Index  Continued. 


Page 


D.  The  hearing  before  the  Zoning  Commission  was 

not  a  fair  one.  It  was  not  conducted  in  an 
orderly  manner . 

E.  A  hospital  combined  with  a  school  and  home  for 

nurses  is  a  proper  and  customary  structure  or 
group  of  structures  on  a  university  campus,  and 
the  teaching  and  training  of  nurses  leading  to  an 
appropriate  degree  is  a  proper  and  customary 
part  of  the  curriculum  of  a  university . 

F.  The  rezoning  by  the  order  of  the  Zoning  Commis¬ 

sion  of  the  University  campus  land  from  Resi¬ 
dential  “A”  to  Residential  “A”  Restricted  was 
not  in  accordance  with  the  Comprehensive  Plan 
provided  for  in  Title  5,  Section  414  of  the  District 
of  Columbia  Code,  1951  Edition . 

G.  The  Appellee,  The  American  University,  is  not 

guilty  of  inequitable  conduct . 

Conclusion  . 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  op  Columbia.  Circuit 
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Alice  D.  Wrather,  Percy  H.  Bussell,  Jr.,  Clayton  H. 
Hixon,  Fred  A.  Smith,  Harrison  Sommerville,  H. 
Lamar  Henderson,  John  L.  Sullivan,  Wilson  B. 
Nairn,  Thomas  W.  McGregor,  Appellants, 


v. 

The  American  University,  a  corporation;  Lucy  Webb 
Hayes  National  Training  School  for  Deaconesses  and 
Missionaries,  a  corporation ;  Equitable  Life  Insurance 
Company,  a  corporation,  Appellees . 


Appeal  from  Ihe  United  States  District  Court  for  the 
District  of  Columbia 


BRIEF  FOR  APPELLEES 


COUNTERSTATEMENT  OF  CASE* 

We  hereby  refer  to  the  Brief  of  the  Appellees  in  Appeal 
No.  11,942.  The  Court  is  requested  to  regard  the  matters 
of  law  and  fact  in  that  brief  as  constituting  part  of  this 
Brief  the  same  as  if  contained  herein. 

*  For  the  convenience  of  the  Court  references  hereinafter  abbreviated  are 

as  follows:  Joint  Appendix  JA  - ;  Appellees’  Appendix  to  Brief  in 

Appeal  No.  11,942,  Appellees  App.  - ;  Appellants’  Brief  in  Appeal  No. 

11,943,  Brief - ;  Transcript  of  proceedings  before  District  Court,  Tr. - ; 

Transcript  of  proceedings  before  Zoning  Commission,  ZC  Tr.  - . 
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Appellants’  statement  of  the  case  herein  contains  so 
many  errors  of  fact,  mistaken  inferences  and  conclusions 
that  we  feel  compelled  to  correct  the  vital  ones.  We  quote 
the  erroneous  statements  and  answer  them  as  follows: 

The  statements  in  the  Brief  and  our  corrections  of  the 
same  seriatum  are : 

1.  “In  November,  1952,  residents  of  the  Spring  Valley- 
Wesley  Heights  area  requested  the  Zoning  Commission  to 
relocate  the  zoning  boundary  between  the  Residential  ‘A’ 
zone  and  the  Residential  ‘A  Restricted’  making  Nebraska 
Avenue,  between  Ward  Circle  and  Newark  Street,  North¬ 
west,  the  dividing  line.” 

No  such  request  was  contained  in  the  Petition  signed  and 
filed  by  the  Spring  Valley-Wesley  Heights  Citizens 
Association. 

To  relocate  the  zoning  boundary  between  two  zoned 
areas  of  different  classification  has  a  technical  meaning 
by  which  the  draftsman  of  the  brief  seeks  to  take  advantage 
of  this  warped  and  erroneous  statement  of  the  request 
made  in  the  Petition  to  the  Zoning  Commission. 

The  Petition  uses  the  language,  “respectively  appealed 
to  and  petition  the  Zoning  Commission  of  the  District  of 
Columbia  to  amend  the  zoning  map  by  changing  parcel 
22/42  (except  the  portion  thereof  along  Massachusetts 
Avenue,  Northwest,  approximately  60  feet  in  width,  which 
is  presently  designated  as  Residential  ‘A’  Restricted  Area) 
from  Residential  ‘A’  Area  to  Residential  ‘A’  Restricted 
Area,  describing  the  campus  by  its  street  boundaries. 

There  is  no  reference  to  relocating  a  zoning  boundary 
in  said  Petition. 

2.  “Colleges  and  universities  may  be  located  and  be 
maintained  or  expanded  in  either  Residential  1  A’  or  Resi¬ 
dential  ‘A’  Restricted  zones,  without  any  different  limita¬ 
tions  applying  as  between  these  two  zoning  classifications. 
In  other  words,  colleges  and  universities  located  in  an  1  A’ 
Restricted  Zone  have  all  the  rights  and  privileges  of  those 
located  in  the  ‘A’  Zone.”  This  is  an  inaccurate  and 
highly  misleading  statement. 
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The  only  authorization  for  location  of  a  college  is  in 
Section  XXIII,  Board  of  Zoning  Adjustment,  Part  2, 
Paragraph  numbered  1,  where  the  language  is  “Permit, 
in  a  residential  district,  a  college,  a  university  or  a  private 
school,  *  *  (Zoning  Regulations  1953  Edition,  p.  38) 

Section  III,  Residential  district  (Zoning  Regulations, 
Page  8)  specifies  what  kind  of  buildings  or  institutions  are 
permitted  in  the  residential  district,  and  includes  the 
following : 

“7.  Hospitals,  sanitariums,  and  clinics  for  human 
beings  in  the  ‘A’,  *  *  *  area  districts.’ ’ 

Thus,  colleges  or  universities  situated  in  residential 
district  “A”  may  have  as  a  matter  of  right  a  hospital; 
whereas,  a  college  or  university  located  in  an  “A”  Re¬ 
stricted  Area  may  not  have  a  hospital  on  its  property, 
even  with  the  permission  of  the  Board  of  Zoning  Ad¬ 
justment. 

The  brief  continues  and  states  that  “colleges  and  uni¬ 
versities  may  be  located  and  be  maintained  and  expanded 
in  either  Residential  “A”  or  Residential  “A”  Restricted 
zones  without  any  different  limitations  applying  as  between 
these  two  zoning  classifications.  In  other  words,  colleges 
and  universities  located  in  an  “A”  Restricted  “zone  have 
all  the  rights  and  privileges  of  those  located  in  the  ‘A’ 
zone.”  This  statement  is  untrue  because  a  hospital  is  a 
proper  and  in  many  instances  a  necessary  part  of  a  uni¬ 
versity,  certainly  in  all  universities  having  medical  schools 
and  schools  of  nursing  and,  although  in  the  next  sentence 
the  draftsman  of  the  brief  says  that  a  hospital  may  be 
located  in  an  “A”  zone  but  may  not  be  erected  in  an 
“A”  Restricted  zone,  he  has  sought  to  convey  the  im¬ 
pression  in  the  preceding  sentence  that  there  is  no  differ¬ 
ence  between  the  rights  and  privileges  of  colleges  and  uni¬ 
versities  in  an  “A”  Restricted  zone  from  those  in  an 
“A”  zone.  His  purpose  clearly  is  to  say  to  the  Court  that 
the  Order  of  the  Zoning  Commission  changing  the  univer¬ 
sity  campus  from  “A-”  Area  to  “A”  Restricted  Area  did 
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not  deprive  The  American  University  of  any  right  or 
privilege  which  it  had.  This  is  nntrne. 

3.  The  draftsman  of  the  brief  then  goes  on  and  says  that 
“pursuant  to  the  above  request  the  Zoning  Commission 
decided  of  its  own  notion  to  hold  a  public  hearing  •  * 
This  is  an  attempt  to  change  the  proceeding  before  the 
Zoning  Commission  from  a  proceeding  instituted  by  a 
Petition  executed  and  filed  by  the  Spring  Valley- Wesley 
Heights  Citizens  Association  to  a  proceeding  instituted 
by  the  Zoning  Commission  of  its  own  motion,  which  is 
definitely  not  the  fact.  Everything  that  has  been  done, 
both  before  the  Zoning  Commission  and  on  the  present 
appeal  in  this  Court,  has  been  on  the  Petition,  Motion  or 
Appeal  by  the  Spring  Valley- Wesley  Heights  Citizens 
Association  or  representative  members  thereof.  The 
minutes  of  the  meeting  of  the  Zoning  Commission  showing 
their  action  in  the  case  contained  the  following  statement : 

“The  Commission  met  to  consider  old  business,  the 
only  item  being  consideration  of  the  Petition  to  amend 
the  zoning  map  by  a  change  from  Residential  40’  ‘A’ 
Area  to  Residential  40’  ‘A’  Restricted  Area  *  •  * 
heard  at  public  hearing  on  January  5th,  6th,  and  16th, 
which  was  Approved.” 

4.  After  reciting  the  status  and  procedure  of  the  Zoning 
Advisory  Council,  the  draftsman  of  the  brief  continues: 

“The  Zoning  Advisory  Council  report  found  that 
the  rezoning  should  be  granted  for  the  following  rea¬ 
sons  :  (1)  The  relocation  of  the  zoning  boundary  would 
be  consistent  with  past  zoning  history  and  develop¬ 
ment  in  the  area.  (2)  The  intrusion  of  a  large  hospital 
would  create  objectionable  traffic  conditions.  (3)  The 
operation  of  the  hospital  would  impair  property  values. 
(4)  The  hospital  vrould  impair  the  use  and  enjoyment 
of  many  of  the  nearby  homes.  (5)  The  rezoning  is 
in  accordance  with  the  zone  plan.  (6)  The  American 
University’s  use  of  the  property  for  university  pur¬ 
poses  will  be  unaffected  by  the  rezoning.” 

This  statement  is  an  attempt  to  give  the  assertions  con¬ 
tained  in  the  Zoning  Advisory  Council’s  Report,  the  status 


of  findings  of  fact,  which  they  are  not  and  conld  not  pos¬ 
sibly  be  because  they  were  not  founded  on  any  evidence. 
The  record  shows  that  witness  Clonser,  who  is  Chief  of 
the  Technical  Staff  of  the  Zoning  Commission,  alone  wrote 
the  report  of  the  Zoning  Advisory  Council  and  sent  it  to 
the  other  two  members  of  that  Council  for  their  signature 
which  they  affixed  to  it.  No  opportunity  was  given  the 
university  to  say  anything  to  the  Council  and  there  was  no 
opportunity  for  a  discussion  among  the  three  members  of 
the  Council.  (JA  454-456). 

5.  On  Page  4,  the  draftsman  makes  this  statement: 

“The  Zoning  Commission  adopted  the  report  of  the 
Zoning  Advisory  Counsel  as  its  findings  (JA  559). 
This  is  the  same  procedure  followed  by  the  Zoning 
Commission  in  the  case  of  Lewis  v.  District  of  Colum¬ 
bia,  89  App.  D.C.  72;  190  F  2d  25.”  (Emphasis 
supplied) 

This  statement  is  adroit  and  apparently  intended  to  convey 
an  impression  which  is  not  supported  by  the  record  of  this 
case.  The  minutes  of  the  Zoning  Commission  show  a  sup¬ 
plementary  statement  after  the  portion  of  the  minutes  in 
which  the  Commission  approved  the  change  petitioned  for, 
which  supplement  is  as  follows: 

“Prior  to  the  action  taken  each  Member  viewed  the 
property  and  read  or  heard  all  of  the  evidence  sub¬ 
mitted.  The  Commission  also  adopted  the  report  of 
the  Zoning  Advisory  Council:  This  action  was  the 
result  of  the  vote  of  at  least  a  majority  of  the  full 
Commission.” 

The  minutes  also  set  forth  a  resolution  as  to  future 
policy  which  will  be  discussed  in  the  argument  in  this 
brief. 

There  is  nowhere  in  the  minutes  any  statement  that 
the  Zoning  Commission  “found”  any  fact  whatever. 

In  the  case  of  Lewis  v.  The  District  of  Columbia,  the 
Court  of  Appeals  stated  that  the  Zoning  Commission 
“adopted  the  report  and  recommendations  of  the  Zoning 
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Advisory  Council,  which  concluded  that  the  proposed 
change  was  ‘undesirable  and  unjustified’  *  *  The 

Court  of  Appeals  did  not  state  that  such  an  adoption  of 
the  report  of  the  Zoning  Advisory  Council  constituted  the 
making  of  a  finding  of  fact. 

As  the  District  Judge  in  the  case  at  bar  pointed  out  in 
his  opinion,  no  findings  were  made  by  the  Zoning  Commis¬ 
sion  (JA  39).  We  submit  that  the  mere  adoption  of 
the  report  of  the  Zoning  Advisory  Council  is  not  the  making 
by  the  Zoning  Commission  of  findings  of  fact. 

6.  Beginning  with  the  ninth  line  of  Page  4  of  the  Brief 
counsel  treat  the  statements  in  the  report  of  the  Zoning 
Advisory  Council  as  findings  of  the  Commission  and  in 
order  to  answer  them,  we  necessarily  take  them  up  seriatim. 
In  this  paragraph  it  is  stated  that  “The  Zoning  Commis¬ 
sion’s  findings  that  the  relocation  of  the  zoning  boundary 
would  be  consistent  with  past  zoning  history  and  develop¬ 
ment  in  the  area  was  fully  supported  by  the  report  of  the 
Zoning  Advisory  Council  *  •  As  the  only  place  where 
such  a  recital  appears  is  in  the  report  of  the  Zoning 
Advisory  Council,  this  is  an  attempt  to  have  that  report 
prove  itself,  thus  having  that  report  serve  as  an  allega¬ 
tion  of  a  conclusion  of  fact  and  proof  in  support  of  that 
conclusion,  which  is  certainly  improper.  The  only  other 
proof  cited  in  support  of  such  an  alleged  finding  is  the 
testimony  of  Earl  Draper.  There  is  nothing  in  Mr. 
Draper’s  testimony  on  Pages  58  and  59  dealing  with  the 
“past  zoning  history  and  development  in  the  area”.  His 
testimony  is  a  recitation  of  theory  as  to  zoning  in  general 
and  his  guess  as  to  what  the  zoning  authorities  were  doing 
in  the  past  with  respect  to  the  property  involved  here. 
An  example  is  his  statement  on  Page  59,  “I  think  you  will 
see  that  probably  the  objection  was  that  the  people  who 
worked  on  that  felt”,  etc. 

Furthermore,  the  report  of  the  Zoning  Advisory  Council 
does  not  contain  one  word  about  a  “zoning  boundary”. 

7.  In  the  paragraph  numbered  2,  counsel  for  Appellants 
failed  even  to  state  an  alleged  finding,  either  by  the  Zoning 
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Advisory  Council  or  by  the  Zoning  Commission,  but  en- 
gaged  in  a  discussion  of  testimony  of  certain  of  the  wit¬ 
nesses  on  the  subject  of  an  alleged  “dangerous  traffic 
condition  and  an  acute  parking  problem,,.  The  Zoning 
Advisory  Council  states,  “The  contention  of  these  home 
owners  is  that  the  intrusion  of  a  large  hospital  with  attend- 
r  ant  traffic  *  #  etc.  And  further,  “The  Council  believes 

that  this  contention  is  substantiated  fully  by  the  facts  and 
a  review  of  the  zone  plan”.  That  is  a  mere  statement  of 
«r  the  belief  of  the  Council,  not  a  finding  of  fact. 

There  is  no  mention  in  the  Zoning  Advisory  Council’s 
report  of  the  subject  of  parking. 

Counsel  cites  the  testimony  of  witness  Upham  ( JA  65-69). 

This  testimony  was  based  upon  the  idea  that  the  entrance 
¥  to  the  hospital  would  be  from  University  Avenue  and  other 
streets.  The  testimony  of  witnesses  for  the  Appellee 
and  statements  of  counsel  and  the  production  of  the  plans 
►  showing  the  driveway  to  the  hospital  not  touching  any  of 

those  streets  destroyed  the  effect  of  Mr.  Upham’s  testi¬ 
mony,  except  insofar  as  it  related  to  the  intersection  at 
Kockwood  Parkway  and  Nebraska  Avenue.  With  respect 
r  to  that  intersection,  the  testimony  of  the  traffic  experts 

Burton  H.  Sexton  and  Alvin  B.  Barber  completely  de¬ 
stroyed  it  (JA  335-343  and  360). 

The  testimony  of  these  witnesses  also  fully  refuted  the 
testimony  of  Earl  S.  Draper,  cited  in  paragraph  2  of 
Appellants’  Brief. 

8.  In  the  paragraph  numbered  3  of  Appellants’  Brief 
the  first  sentence  is: 

K 

“The  Commission’s  findings  that  the  hospital  would 
impair  property  values  was  fully  supported  by  the 
,  evidence  before  the  Commission.” 

As  before  stated,  the  Zoning  Commission  made  no  such 
i»  finding.  The  Zoning  Advisory  Council  stated  the  con¬ 

tention  of  the  petitioning  home  owners  to  be  that  the 
hospital  would  substantially  impair  the  value  and  use  of 
•  many  of  the  homes  contiguous  to  and  within  close  proximity 
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to  tlie  proposed  location,  saying,  “The  Council  believes 
that  this  contention  is  substantiated  fully  by  the  facts  and 
a  review  of  the  zone  plan”.  Here  again,  we  have  an  asser¬ 
tion  by  Appellants  and  an  expression  of  belief  by  the 
Zoning  Advisory  Council  adopted  by  the  Zoning  Commis¬ 
sion,  but  no  finding  of  a  fact.  The  Council,  as  already  noted, 
took  no  testimony  before  writing  its  belief. 

It  is  to  be  noted  that  the  Council  limited  its  expression 
to  “many  of  the  homes  contiguous  to  and  within  close 
proximity  to  the  proposed  location.”  (JA  53).  It  made 
no  statement  with  respect  to  the  effect  upon  the  several 
hundred  properties  represented  by  signatures  to  the  Peti¬ 
tion  and  its  supplement,  a  large  majority  of  which  were 
not  “homes  contiguous  to  or  within  close  proximity  to 
the  proposed  location”. 

Many  of  the  homes  of  the  Petitioners  are  from  a 
quarter  to  a  half  mile  away  from  the  “proposed  loca¬ 
tion”.  The  witness  Mohler  did  not  testify  regarding 
any  sales  by  him  within  five  years  prior  to  testifying  and 
did  not  state  the  price  at  which  any  property  was  sold 
(JA  81).  He  testified  that  in  all  sales  made  by  him  in 
Spring  Valley,  he  informed  the  purchasers  of  the  character 
of  the  zoning  of  The  American  University  campus  and 
they  bought  with  that  knowledge  (JA  82). 

The  witness  Thom  is  incorrectly  quoted  by  the  drafts¬ 
man  of  the  Brief.  He  testified  only  that  in  his  opinion 
the  erection  of  the  hospital  would  gradually  change  the 
character  of  the  neighborhood  and  would  necessarily  affect 
the  value  of  his  property,  which  is  located  within  about 
300  yards  of  the  hospital  site  (JA  118-119). 

The  witness  Throckmorton  (President  of  the  Washington 
Real  Estate  Board)  is  incorrectly  quoted.  He  testified 
that  as  to  any  of  the  properties  within  a  1000  foot  radius 
of  the  proposed  hospital  site,  if  they  were  placed  with  him 
for  sale  as  a  broker,  they  would  not  be  marked  down  by 
him  because  of  the  presence  or  the  threatened  presence  of 
the  Sibley  Hospital.  He  said,  “I  could  not  see  where  that 
would  affect  it  in  the  slightest  extent.”  (JA  247).  In 
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comparison  with  the  proposed  hospital  and  its  effect  upon 
nearby  residence  properties,  he  testified  that  there  has 
been  no  deterioration  in  values  of  such  properties  in 
Briarcliff  and  Kent,  which  are  composed  entirely  of  prop¬ 
erties  in  the  upper  brackets  and  are  across  Loughboro  Road 
from  the  Industrial  Training  School  for  Girls ;  that  builders 
have  gone  out  there  to  develop  that  property  with  that 
situation  staring  them  right  in  the  face.  He  also  cited 
Walter  Reed  Hospital  and  the  homes  in  the  vicinity  thereof 
and  testified,  “There  has  been  no  let  up  in  values  there.” 
He  testified  as  to  homes  in  the  vicinity  of  Georgetown 
Hospital  with  Colony  Hill  nearby,  not  nearly  as  far  away 
as  a  good  many  of  the  homes  of  petitioners  in  the  case 
at  bar;  he  testified  that  in  Briarcliff  and  Kent  prices  of 
the  residences  which  were  sold,  with  few  exceptions,  were 
in  the  upper  brackets  (JA  248-249). 

Mr.  Throckmorton  did  not  testify  generally  “that  there 
might  be  a  loss  of  value  as  the  result  of  the  hospital  being 
erected”,  as  his  testimony  is  reported  on  page  5  of  the 
Brief.  He  said  in  summary  “I  see  no  difference  in  the 
value  outside  of  inconvenience  and  probably  as  I  said,  the 
state  of  mind  and  value  of  the  occupant.”  His  testimony 
should  be  read  as  a  whole  (JA  250-253). 

The  draftsman  says  “The  Court’s  findings  on  this  point 
likewise  were  based  on  evidence  not  before  the  Commis¬ 
sion.”  This  is  not  quite  correct.  The  witness  Throck¬ 
morton  in  the  last  paragraph,  on  page  248  of  the  Joint 
Appendix,  cited  residences  in  the  vicinity  of  Walter  Reed 
Hospital  and  said,  “There  has  been  no  let  up  in  value  and 
no  penalty  attached  to  them  today.”  And  again  on  the 
top  of  page  249  he  cited  Georgetown  Hospital  and  Colony 
Hill  not  near  as  far  away  as  a  good  many  of  the  red  dots 
on  one  of  the  Exhibits  representing  homes  of  the  petition¬ 
ers.  This  testimony  was  given  before  the  Commission  and 
was  later  fully  supported  by  testimony  before  the  Court.1 

9.  Again,  in  paragraph  (4)  of  Appellants’  statement  of 
the  case  the  draftsman  says  “ The  Commission  found  that 

1  (Zoning  Commission  Exhibit  X;  Plaintiffs  *  Exhibit  16  in  District  Court). 
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the  erection  of  a  hospital  upon  American  University  campus 
would  impair  the  use  and  enjoyment  of  many  of  the  nearby 
homes”.  The  Commission  made  no  such  finding.  The 
Zoning  Advisory  Council,  in  its  report  stated:  “The  con¬ 
tention  of  these  home  owners  is  that  the  intrusion  of  a 
large  hospital  *  *  *  will  substantially  impair  the  value  and 
use  of  many  of  the  homes  contiguous  to  and  within  close 
proximity  to  the  proposed  location .  The  Council  believes 
that  this  contention  is  substantiated  fully  by  the  facts  and 
a  review  of  the  zone  plan”. 

The  Council  had  no  evidence  before  it  and  did  not  even 
purport  to  make  such  a  finding,  but  merely  said  “The 
Council  believes”,  etc. 

The  draftsman  says,  in  support  of  the  foregoing  alleged 
finding,  “The  District  Court  Judge  admitted  this  to  be  a 
fact”,  and  cites  Transcript  117  and  121.  There  is  no  such 
admission  on  Page  117.  Instead  of  an  admission,  the 
Judge  asked  one  the  authors  of  Appellants’  Brief  a  ques¬ 
tion.  On  Page  121  the  District  Judge  expressed  his  per¬ 
sonal  preference  not  to  live  next  to  a  hospital,  but  he 
also  pointed  out  with  respect  to  the  populace  in  general 
that  “somebody  has  to  live  next  to  a  hospital”.  We  ask 
the  Court  to  read  Page  117  of  the  Court  Reporter’s 
transcript. 

Witness  Draper’s  testimony  ( JA  55),  cited  by  the  Brief’s 
draftsman,  was  merely  an  expression  of  his  opinion  based 
upon  his  idea  of  what  conditions  would  be  created  if  the 
hospital  were  built  in  that  location.  Some  of  the  things 
which  he  visualized  witnesses  connected  with  the  proposed 
hospital  stated  would  not  exist. 

Bishop  Oxnam  said: 

“I  have  served  on  a  number  of  hospital  boards  and 
I  have  read  the  testimony  since  my  return  and  I  have 
been  a  little  surprised  at  this  picture  of  shrieking 
ambulances  and  a  procession  of  drunks  making  their 
way  to  the  hospital.  I  don’t  know  hospitals  like 
that.  I  served  on  the  board  of  Deaconess  Hospital 
in  Boston,  Massachusetts,  nearby,  upon  the  board  in 
Indianapolis,  upon  the  board  in  Brooklyn,  in  Los 
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Angeles,  and  I  always  thought  that  a  hospital  zone 
was  about  as  quiet  a  zone  as  you  can  find.  In  fact, 
there  are  usually  signs  which  are  usually  put  up, 
‘ Quiet,  Hospital  Zone’.  I  simply  cannot  understand 
this  picture.”  (JA  146-147) 

Draper  referred  to  *  ‘  possibly  smoke  from  the  institu¬ 
tion”  (JA  55).  The  witness  Justement  testified  that  a 
new  building  going  up  is  going  to  be  very  well  protected 
from  the  point  of  view  of  smoke  and  said  “We  have  a 
very  efficient  smoke  inspector”  (JA  117). 

Witness  Justement,  architect  for  the  hospital,  who  dis¬ 
tinguished  himself  as  architect  of  the  present  United 
States  Court  House,  testified  that  Sibley  Hospital  does 
not  operate  as  an  emergency  hospital  and  does  not  have 
an  ambulance  (JA  171). 

Opponent’s  exhibits  Nos.  6,  7,  and  8  (Z.  C.  Tr.  360,  362, 
363),  identified  by  the  witness  Justement,  show  there  will 
be  no  traffic  to  and  from  the  hospital  on  or  over  University 
Avenue,  the  roadway  entrance  being  at  Nebraska  Avenue 
and  Rockwood  Parkway. 

The  witness  Justement  refuted  all  the  allegations  of  the 
petition  before  the  Zoning  Commission  which  would  bear 
upon  the  alleged  impairment  of  the  use  and  enjoyment  of 
the  nearby  homes  and  refuted  the  contentions  so  presented 
(JA  175-178). 

The  draftsman  says  that  the  testimony  showed  “that 
many  homes  in  area  would  look  directly  into  a  large  parking 
lot  and  the  boiler  room  of  the  hospital  ( JA  98-99  and  108)  ”. 
There  is  no  such  testimony  on  those  pages.  He  then  says 
Appellees  offer  no  evidence  to  refute  this  testimony,  re¬ 
ferring  to  Draper’s  testimony  regarding  ambulances, 
smoke,  and  of  some  other  witness  regarding  the  parking 
lot  and  boiler  room.  The  testimony  of  Bishop  Oxnam  and 
of  Mr.  Justement  sufficiently  refuted  the  statements  of  the 
witness  Draper  and  the  testimony  regarding  the  parking 
lot  and  boiler  room.  The  draftsman  concludes  his  attempt 
to  support  the  alleged  finding  No.  4  with  a  reference  to 
Edward  M.  Bassett’s  book  entitled  “Zoning”.  He  cites 
pages  70  and  71  of  the  book.  We  cite  page  72.  When 
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all  of  these  pages  are  read  together  they  amount  to  a 
recognition  of  features  of  some  hospitals  which  are  objec¬ 
tionable  to  some  people,  but  also  a  statement  by  Mr. 
Bassett  that  “hospitals  should  be  located  where  there  is 
an  abundance  of  open  space,  light,  and  air  and  the  housing 
is  less  congested,  and  that  their  exclusion  from  the  open 
districts  was  not  based  on  the  public  health,  safety,  morals, 
and  general  welfare,  but  upon  a  desire  to  employ  the  new 
device  of  zoning  to  make  exclusive  districts  more 
exclusive.” 

10.  In  paragraph  (5)  of  Appellants’  statement  of  the 
case  the  Brief’s  draftsman  says  “the  findings  of  the  Zoning 
Commission  that  rezoning  is  in  accordance  with  the  zone 
plan  is  fully  supported”,  and  cites  as  evidence  to  support 
this  alleged  finding  the  report  of  the  Zoning  Advisory 
Council  and  the  testimony  of  Earl  S.  Draper.  Neither  of 
these  discloses  the  existence  of  a  zone  plan  including  the 
change  of  the  university’s  campus  from  Residential  “A” 
to  Residential  “A”  Restricted.  They  could  not,  for  there 
is  no  such  thing  in  existence.  From  the  beginning  of 
zoning  in  the  District  of  Columbia  under  the  Act  of  March 
1,  1920,  it  has  been  the  practice  of  the  Zoning  Commission 
to  use  a  set  of  Baist’s  Atlases  showing  all  the  land  in  the 
District  of  Columbia  consisting  of  four  bound  volumes 
of  maps,  one  map  as  an  index,  showing  the  whole 
District  of  Columbia  and  the  other  pages  showing  various 
parts  of  the  District,  and  to  mark  on  those  books  the 
original  zoning  classification  of  all  the  land  in  the  District 
and  thereafter  to  mark  on  those  books  the  changes  which 
it  makes  in  zoning  immediately  after  the  making  thereof 
by  the  Zoning  Commission  of  an  Order  making  such  change. 
Those  books  constitute  the  only  zone  plan  of  the  District 
of  Columbia  that  exists.  See  the  testimony  of  Charles 
F.  McG-ehee,  Computer — Draftsman,  Zoning  Commission, 
D.  C.  (Tr.  963-964).  Mr.  McGehee  produced  a  map  which 
is  defendants’  Exhibit  No.  5  and  said  that  it  represents 
the  zoning  classifications  as  they  appear  on  the  official 
zoning  Atlases  in  the  City  of  Washington,  excluding  the 
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property  involved  in  this  case,  and  that  he  put  the  coloring 
on  it  (showing  the  various  classifications  of  zoning).  He 
said  that  the  property  of  The  American  University  is  not 
changed  on  this  map,  but  was  left  a  ditferent  legend  to 
indicate  that  it  was  a  property  in  question. 

On  said  set  of  Baist’s  Atlases  the  land  of  The  American 
University  involved  in  the  present  proceeding  and  which 
the  Commission  has  ordered  changed  from  “A”  Residen¬ 
tial  classification  to  “A”  Residential  Restricted  classifica¬ 
tion  has  always  appeared  as  “A”  Residential. 

On  the  proposed  comprehensive  plan  prepared  and  sub¬ 
mitted  by  the  National  Capital  Park  and  Planning  Commis¬ 
sion,  Plaintiffs’  Exhibit  No.  28,  the  entire  campus  of  The 
American  University  is  colored  light  green,  which  desig¬ 
nates  it  as  “semi-public”.  If  it  were  recommended  for 
“residence-low  density”,  it  would  be  colored  light  yellow. 
Low  density  is  equivalent  to  Residential  “A”  Restricted. 
Plaintiffs’  expert  witness  McCrosky  testified  to  this  (JA 
319).  By  Act  of  Congress  of  July  19,  1952,  authorization 
was  given  to  the  Commission  to  make  a  report  and  recom¬ 
mend  to  the  Zoning  Commission  on  proposed  amendments 
to  zoning  regulations  and  maps.  Mr.  Wilkes  said  such 
action  of  the  Park  and  Planning  Commission  “is  permis¬ 
sive  and  it  is  advisory”  (JA  322).  Plaintiffs’  expert 
witness  Tuemmler  testified  that  the  placing  of  the  proposed 
Sibley  Hospital  on  the  campus  at  the  location  selected  is  in 
accordance  with  the  recommended  plan,  Exhibit  28  (JA 
399). 

The  draftsman  of  the  brief  says  “Because  appellees 
contend  that  the  zoning  boundary  was  not  in  accordance 
with  a  ‘comprehensive  plan’  or  ‘zone  plan’  as  required  by 
the  Act  of  Congress,  the  Court  received  additional  evidence 
on  this  point.”  The  appellees  made  no  contention  about  a 
“zoning  boundary”  and  the  Zoning  Commission  made  no 
finding  about  a  “zoning  boundary”.  There  is  no  testi¬ 
mony  about  a  “zoning  boundary”.  The  contention  of  the 
Appellees  in  the  Court  below,  as  before  the  Zoning  Com¬ 
mission,  was  not  with  respect  to  any  general  zoning 


\ 

I 


i 


14 


boundary  or  general  division  between  two  or  more  classifi¬ 
cations  of  zoned  areas,  but  they  expressly  objected,  and 
still  here  strongly  object  to  any  effort  of  the  Appellants 
to  change  the  zoning  of  the  campus  property.  In  support 
of  this  position,  Appellees  offered  in  evidence  the  compre¬ 
hensive  plan  prepared  and  recommended  by  the  National 
Capital  Park  and  Planning  Commission,  the  name  of  which 
is  now  National  Capital  Planning  Commission.  Appellants’ 
witness  Draper  was  asked  by  Mr.  Wilkes  to  tell  the  Court 
what  consideration  he  had  given  in  addition  to  those  he 
had  expressed  before  the  Zoning  Commission.  Among 
other  things,  he  answered,  ‘‘it  seems  to  me  that  the  poten¬ 
tials  of  this  sort”  (meaning  use  by  the  university  of  its 
campus  land)  “should  be  examined  in  relation  to  the  com¬ 
prehensive  plan”,  and  again  he  said  that  he  had  considered 
the  question  of  rezoning  to  “A”  Restricted  in  the  light  of 
the  facts  of  what  could  be  done  under  “A”  in  relation  to 
the  comprehensive  plan  (JA  433  and  434).  Thus,  this 
expert  recognized  the  comprehensive  plan,  plaintiffs’  Ex¬ 
hibit  28.  This  witness  also  testified  in  answer  to  a  question 
by  the  Court  that  he  was  in  favor  of  the  university  being 
allowed  to  use  all  of  its  campus  for  university  purposes, 
in  these  words,  “For  what  I  would  consider,  Your  Honor, 
the  normal  purposes  of  expansion  of  the  university,  yes. 
And  I  think  it  is  the  best  purpose  for  the  use  of  that  land”. 
(JA  440). 

Appellees’  expert  witness  Draper  was  asked  by  Mr. 
Wilkes  to  state  his  opinion  as  to  the  validity  of  the  com¬ 
prehensive  plan  (Plaintiffs’  Exhibit  28)  insofar  as  it 
applies  to  The  American  University  tract,  and  answered, 
“Well,  the  comprehensive  plan,  Sir,  shows  The  American 
University  tract  as  in  semi-public  use  and  the  area  around 
it  in  low  density  residential  use.”  This  witness  thus 
recognized  the  comprehensive  plan  as  not  recommending 
zoning  the  university  campus  as  Residential  “A”  Re¬ 
stricted  (JA  436). 

The  witness  McCrosky  was  asked  what  he  understands 
is  the  effect  of  the  classification  of  “semi-public  use”  and 
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answered,  “I  would  say  that  the  effect  of  this  classification 
is  to  indicate  by  the  National  Capital  Planning  Commission 
that  it  considers  The  American  University  campus  to  be 
suitable  for  a  hospital.  It  has  placed  the  campus  in  the 
same  classification  as  other  hospitals  in  the  District  of 
Columbia.  And  zoning  to  permit  a  hospital  in  The  Ameri¬ 
can  University  would  therefore  be  in  accordance  with  the 
comprehensive  plan.  Zoning  which  prohibited  a  hospital 
on  The  American  University  would  therefore  not  be  in 
accordance  with  the  comprehensive  plan.”  (JA  324). 

The  Brief  states  that  “The  question  as  to  whether  the 
location  of  Sibley  Hospital  and  Nurse’s  Home  upon  The 
American  University  campus  constitutes  a  legitimate  uni¬ 
versity  expansion  involves  the  interpretation  of  the  zoning 
regulations,  a  function  vested  in  the  Board  of  Zoning 
Adjustment,  a  quasi  judicial  body,  that  acts  separately  and 
independently  of  the  Zoning  Commission.  Therefore,  the 
testimony  of  Appellees’  witnesses  is  of  little  or  no  value.” 
A  footnote  to  this  statement  refers  to  Title  5,  D.  C.  Code, 
1951  Edition,  Section  420,  and  the  zoning  regulations  of 
the  District  of  Columbia,  1953  Edition,  Part  2,  Page  39. 
In  said  section  of  the  Code  it  is  provided  that  “The  Board 
of  Adjustment  shall  not  have  the  power  to  amend  any 
regulation  or  map”.  Therefore,  if  the  action  of  the  Zoning 
Commission  should  be  sustained,  zoning  the  university 
campus  as  “A”  Residential  Restricted,  the  Board  of  Zon¬ 
ing  Adjustment  could  not  alter  that  new  classification 
because  to  do  so  would  be  to  change  the  map. 

The  Brief  refers  to  the  testimony  of  Appellees’  expert 
witness  Tuemmler  regarding  building  of  apartment  houses 
on  the  university  campus.  The  witness  did  not  state  simply 
that  apartment  houses  should  not  be  built  on  the  campus. 
What  he  said  was,  “If  the  apartment  houses  were  frankly 
apartment  houses  and  not  college  dormitories,  I  would  say 
yes,  I  would  object  to  it”.  (JA  401).  The  Order  of  the 
Zoning  Commission  excludes  the  building  of  college  dormi¬ 
tories  on  the  campus. 

The  Brief  continues  and  discusses  the  testimony  of 
Appellees’  expert  witnesses  Nolen  and  Lovelace,  say- 
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ing  “They  express  the  opinion  that  the  rezoning  by 
the  Commission  is  consistent  with  a  comprehensive 
plan  pointing  out  (1)  that  Nebraska  Avenue  is  located 
on  the  top  of  a  ridge  and  the  land  to  either  side  slopes 
down  and  away  from  Nebraska  Avenue,  thus  making  a 
logical  boundary  from  a  topographical  point  of  view”. 
The  question  in  this  case  as  to  a  comprehensive  plan  is  not 
whether  the  Order  of  the  Zoning  Commission  rezoning  the 
university  campus  “A”  Residential  Restricted  is  in  ac¬ 
cordance  with  “A  Comprehensive  plan”,  but  whether  it  is 
consistent  with  the  comprehensive  plan.  The  testimony 
shows  that  it  is  not  consistent  with  the  zoning  plan  as  it 
existed  in  the  books  of  maps  in  the  office  of  the  Zoning 
Commission,  which  was  the  only  existing  official  plan 
adopted  by  the  Zoning  Commission  prior  to  its  rezoning 
Order  which  is  the  subject  of  this  litigation.  The  only 
other  plan  which  can  be  called  a  Comprehensive  Plan  in 
existence  at  the  time  of  said  Order  was  and  still  is  the 
Comprehensive  Plan,  Plaintiffs  ’  Exhibit  28,  prepared  and 
adopted  by  the  then  National  Capital  Park  and  Planning 
Commission”  and  by  it  recommended  to  the  Zoning  Com¬ 
mission  for  its  guidance  and  adoption. 

On  the  official  zoning  maps  as  they  existed  up  to  the  time 
of  the  Order  in  question  here,  the  university  campus, 
except  the  parts  bordering  Massachusetts  Avenue,  were 
zoned  “A”  Residential.  On  the  Comprehensive  Plan, 
Plaintiffs’  Exhibit  28,  the  entire  campus  is  recommended 
to  be  zoned  for  “semi-public  use”.  The  fact  that  Nebraska 
Avenue  is  the  top  of  a  ridge  and  the  land  on  either  side 
slopes  down  and  away  from  it,  making  it  a  logical  boundary 
from  a  topographical  point  of  view  has  no  bearing  upon 
the  subject. 

The  draftsman  of  the  Brief  made  another  erroneous 
statement  when  he  cited  witnesses  for  the  Appellants  as 
testifying  to  the  effect  that  apartment  zoning  is  now  four 
times  too  much  for  the  city’s  needs.  What  the  witness 
Nolen  said  was  “When  we  made  our  basic  studies,  land-use 
studies  for  the  Comprehensive  Plan  recommendations 
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about  four  or  five  years  ago,  we  found  that  it  was  about 
four  times  as  much  land  zoned  for  apartments  as  was  used 
for  apartments”.  (JA  488).  That  is  not  a  statement  that 
the  amount  of  land  zoned  for  apartments  was  “four  times 
too  much”.  The  rate  of  building  of  apartment  houses 
since  those  studies  were  made  four  or  five  years  ago  has 
been  greatly  accelerated,  a  fact  of  which  we  are  sure  the 
Court  will  take  judicial  notice. 

11.  In  paragraph  (6)  of  his  Statement  of  the  Case  the 
draftsman  of  the  Brief  states,  “The  Commission  also  found 
that  the  use  of  the  American  University’s  property  for 
university  purposes  would  be  unaffected  by  the  rezoning 
(JA  53)  ”.  The  Commission  made  no  such  finding,  neither 
did  the  Zoning  Advisory  Council  use  such  language ;  it  only 
said  that  “A  restricted  zoning  will  not  make  American 
University  non-conforming”.  That  language  could  only 
apply  to  present  conditions  on  the  campus.  It  could  not 
apply  to  and  legalize  future  buildings  and  other  improve¬ 
ments  even  though  they  should  be  for  purposes  readily 
recognizable  as  for  university  facilities. 

The  Brief  continues  erroneously  in  the  langauge,  “The 
rights  of  the  American  University  to  use  its  property  for 
university  purposes  are  identical  under  either  Residential 
‘A’  or  Residential  ‘A  Restricted’  zoning,  as  provided  in  Sec¬ 
tion  XXIII,  Part  2,  paragraph  1,  page  39  of  the  Zoning  Reg¬ 
ulations”.  That  statement  is  mere  argument;  there  is  no 
such  provision  in  the  part  of  the  zoning  regulation  cited. 
In  paragraph  “1”,  so  cited,  the  words  are,  “permit,  in  a 
residence  district,  a  college,  a  university  •  •  The  rights 
of  the  university  are  entirely  different  with  its  campus 
zoned  Residential  “A”  as  it  was  before  the  Zoning  Com¬ 
mission’s  Order  of  January  28, 1953,  and  as  they  would  be 
if  rezoned  to  Residential  “A”  Restricted.  While  zoned 
Residential  “A”  it  had  no  occasion  to  apply  to  the 
Board  of  Zoning  Adjustment  in  order  to  erect  a  univer¬ 
sity  building,  but  if  the  rezoning  Order  of  January  28 
should  be  reinstated  the  university  would  be  obliged  to 
apply  to  the  Board  of  Zoning  Adjustment  to  erect  a  uni- 
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versity  building,  such  as  a  chemical  laboratory,  an  assembly 
hall  or  auditorium,  or  a  dormitory,  or  any  other  structure 
instantly  recognized  by  everybody  as  a  college  or  university 
building. 

In  the  second  sub-paragraph  of  said  paragraph  (6)  refer¬ 
ence  is  made  by  the  draftsman  of  the  Brief  to  the  testimony 
of  Doctors  Lewis,  Cross,  Seckinger  and  Ramsey  as  unre¬ 
futed  and  showing  that  the  hospital  should  not  be  located 
in  the  Spring  Valley  area,  etc.  Three  of  those  Doctors  are 
interested  witnesses,  being  residents  of  Spring  Valley. 

That  testimony  was  refuted  by  the  testimony  of  Dr. 
Maurice  Protas,  one  of  the  most  prominent  physicians  in 
Washington  and  a  thoroughly  disinterested  witness.  He 
testified  that  he  was  familiar  with  the  surrounding  condi¬ 
tions  of  all  the  hospitals  in  Washington  and  with  the  pro¬ 
posal  to  build,  to  transfer,  transplant  Sibley  Hospital  from 
its  present  location  on  North  Capitol  Street  to  the  lower 
corner  of  The  American  University  campus  next  to  Spring 
Valley,  and  that  he  is  familiar  with  the  fine  residential  area 
of  Spring  Valley,  and  of  Wesley  Heights.  He  testified 
that  he  had  formed  an  opinion  as  a  physician  practicing 
in  practically  all  the  hospitals  in  the  District  of  Columbia, 
as  to  whether  the  placing  of  Sibley  Hospital  in  the  proposed 
site  on  The  American  University  campus  would  be  a 
desirable  thing  and  states,  “I  think  it  would  be”.  He 
was  asked  to  state  from  what  standpoint  he  would  consider 
it  desirable,  from  the  point  of  view  of  the  physicians,  the 
people,  the  patients,  and  the  nurses,  etc.,  and  he  answered, 
“Well,  I  believe  a  hospital  in  that  neighborhood  affords  a 
community  availability  of  a  hospital  which  they  do  not 
have  at  the  present  time.  Secondly,  I  think  that  it  affords 
the  doctors  an  opportunity  to  bring  their  patients  to  a  very 
excellent  area.  It  affords  the  continuation  of  nurses’ 
training  course  which  Sibley  Hospital  is  one  of  the  few 
remaining  hospitals  in  the  District  of  Columbia  that  affords 
a  nursing  school,  training  school”.  (JA  404-405). 

The  testimony  of  the  four  Doctors  testifying  for  Ap¬ 
pellants  was  also  refuted  by  the  testimony  of  Dr.  Oscar 
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B.  Hunter,  Jr.,  also  disinterested,  who  went  into  every 
phase  of  the  matter  based  upon  his  going  to  most  of  the 
hospitals  in  town  once  a  month,  at  least.  He  named  Sibley 
Hospital,  Georgetown  University  Hospital,  George  Wash¬ 
ington  Hospital,  Emergency  Hospital,  and  St.  Elizabeths 
Hospital  (JA  193-198). 

It  is  further  stated  in  Appellants  ’  Statement  of  the  Case 
that  the  Appellee,  Equitable  Life  Insurance  Company, 
through  its  President,  stated  that  it  made  the  loan  to  The 
American  University  upon  Residential  “A”  zoning,  hut 
admitted  to  the  Zoning  Commission  that  it  had  received 
information  that  the  Zoning  Commission  might  rezone  the 
property  to  Residential  “A”  Restricted  if  the  property 
were  used  for  other  than  university  purposes  (JA  241-242). 

This  is  not  a  correct  presentation  of  the  testimony  of 
President  Phillips  of  said  company.  However,  his  testi¬ 
mony  and  the  effect  of  it  is  being  fully  treated  in  a  brief, 
drafted  by  his  company’s  counsel,  to  be  filed  herein  in  be¬ 
half  of  his  company  as  an  appellee,  and  we,  therefore,  refer 
to  that  brief  for  the  same  and  hereby  adopt  the  same  as  a 
part  of  this  brief. 

It  is  also  stated  in  Appellants’  Statement  of  the  Case 
that  the  two  real  estate  expert  witnesses  for  the  insurance 
company,  on  cross  examination,  testified  that  the  value  of  fc* 
The  American  University  would  be  the  same  for  apartment- 
house  use  as  for  university  purposes  (JA  237  and  249). 

And  the  statement  continues : 

“Therefore,  as  long  as  the  property  was  used  for 
university  purposes,  there  will  be  no  loss  in  security 
or  value.” 

The  two  witnesses  referred  to  are  Thornton  W.  Owen 
and  William  H.  Throckmorton,  the  former  produced  by 
the  insurance  company  and  the  latter  by  the  university. 

They  both  testified  that  reductions  in  the  market  value 
of  the  university’s  campus  property  would  result  from 
zoning  it  Residential  “A”  Restricted,  one  stating  the 
reduction  would  be  $1,127,500.00  and  the  other  $1,220,000.00. 

They  also  testified  to  a  corresponding  reduction  in  the 


value  of  the  land  as  security  for  a  loan  such  as  the  one 
now  held  by  the  life  insurance  company.  Counsel  for  the 
Appellants  addressed  certain  questions  to  these  witnesses 
on  cross  examination  which  were  apparently  intended  by 
him  to  cause  them  to  testify  that  the  value  of  the  lands 
for  university  purposes  would  be  the  same  as  for  institu¬ 
tional  or  apartment-house  purposes  and  he  is  now  contend¬ 
ing  that  they  answered  in  the  affirmative.  This  is  a 
misconstruction  of  the  testimony  which  is  fully  set  forth 
hereinafter  in  argument  (Pages  39,  40,  41,  42). 

There  is  no  justification  in  the  testimony  of  Mr.  Owen 
and  Mr.  Throckmorton  for  the  statement  of  Appellants’ 
counsel  in  the  words  “Therefore,  as  long  as  the  property 
was  used  for  university  purposes,  there  will  be  no  loss 
in  security  or  value”. 

Counsel  for  Appellants  say  the  Court  held  that  the 
introduction  of  additional  evidence  was  to  not  be  construed 
as  granting  a  trial  de  novo  or  a  trial  on  the  merits.  The 
Court,  after  stating  that  zoning  is  an  exercise  of  legislative 
power,  and  that  the  Commission,  acting  by  delegation  from 
Congress,  performs  a  legislative  function,  etc.,  said: 

“It  necessarily  follows  that  an  action  to  set  aside  a 
zoning  order  does  not  involve  a  trial  de  novo  or  an 
appeal  on  the  merits.”  (JA  41). 

Counsel  for  Appellants  said  the  District  Court  failed  to 
restrict  the  use  of  testimony  not  before  the  Zoning  Com¬ 
mission  to  Constitutional  issues,  and  gave  as  examples  that 
the  Court  made  findings  on  testimony  not  before  the  Com¬ 
mission  relating  to  traffic  and  on  real  estate  values.  The 
testimony  relating  to  traffic  given  before  the  Commission 
by  the  then  Petitioners,  who  are  now  Appellants,  con¬ 
stituted  an  effort  by  them  to  show  that  the  rezoning  sought 
was  in  the  general  public  welfare  and  safety  and  justified 
the  taking  away  of  the  existing  rights  of  the  university, 
including  reducing  the  value  of  its  property.  This  does 
relate  to  a  Constitutional  issue.  Likewise,  the  testimony 
on  traffic  and  real  estate  values  offered  by  the  Appellees 
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in  the  District  Court  relates  to  the  public  welfare  and  the 
taking  of  property  without  due  process  of  law,  which  also 
are  Constitutional  questions  (Brief,  Page  9). 

Counsel  also  refers  to  testimony  on  depreciation.  If 
this  relates  to  the  testimony  of  reduction  in  value  of  the 
university’s  campus  property,  the  contention  that  it  does 
not  relate  to  a  Constitutional  question  is  not  sound. 

STATUTES  AND  REGULATIONS 

Act  of  Congress,  February  24,  1893,  27  Stat.  476. 

Act  of  Congress,  August  1, 1953,  67  Stat.  359. 

District  of  Columbia  Code,  1951  Ed.,  Title  5,  Secs.  412, 
et  seq. 

District  of  Columbia  Code,  1951  Ed.,  Title  47,  Secs.  801(a), 
et  seq. 

Zoning  Regulations  of  the  District  of  Columbia,  1953  Ed., 
Sec.  XXIII,  Part  2,  Page  39. 

SUMMARY  OF  ARGUMENT 

A.  The  Appellee,  The  American  University,  having  been 
chartered  by  Congress  as  a  university  in  1893  with  all 
university  powers,  built  its  first  university  building  in 
1895  and  continued  throughout  the  intervening  years  to 
build  other  buildings  and  develop  according  to  its  general 
plans  and  as  authorized  by  its  Congressional  Charter.  The 
university  had  prior  right  to  continue  so  doing,  and  the 
residence  owners  of  Spring  Valley  and  Wesley  Heights 
acquired  their  properties  with  notice  of  such  rights  and 
the  prior  development  of  the  university,  and  are  in  no 
position  to  complain,  as  they  are  doing  in  this  case,  of  the 
orderly  development  and  expansion  of  the  university. 

B.  In  the  face  of  the  Fifth  Amendment  to  the  Constitu¬ 
tion  the  Zoning  Commission  could  not  take  away  from  The 
American  University  the  right  to  have  a  hospital  built 
on  its  campus  property  by  changing  the  zoning  from  Resi¬ 
dential  40'  “A”  Area  to  Residential  40'  “A”  Restricted 
unless  its  action  in  so  doing  bore  a  reasonable  relation  to 
the  public  health,  safety,  morals,  or  general  welfare. 
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Neither  could  the  Zoning  Commission  take  away  from  the 
university  about  half  the  market  value  of  its  land  at  the 
petition  of  residents  w’hose  homes  were  built  thirty  or 
more  years  after  the  university  occupied  and  used  the 
land  for  university  purposes,  in  order  to  raise  a  barrier 
between  those  residence  properties  and  the  natural  progress 
of  the  development  of  a  great  city  which  was  bringing 
apartment  houses  and  buildings  other  than  single  family 
residences  nearer  to  them. 

C.  As  to  the  argument  advanced  by  counsel  for  appellants 
that  as  long  as  the  campus  property  is  used  for  university 
purposes  there  will  be  no  loss  in  security  or  value,  the 
contention  is  utterly  fallacious.  The  testimony  shows  that 
should  the  order  made  by  the  Zoning  Commission,  which 
the  District  Court  set  aside,  be  reinstated  by  this  Court 
the  market  value  of  the  University  campus  land  would  be 
reduced  by  about  $1,200,000.00,  and  that  there  would  be  a 
corresponding  reduction  in  the  amount  of  money  which 
can  be  borrowed  by  the  University  on  mortgage  secured 
upon  the  property.  The  testimony  also  shows  that  the 
highest  and  best  use  of  the  property  is  for  institutional  or 
apartment  house  purposes  and  that  the  order  of  the  Zoning 
Commission  rezoning  the  property  Residential  “A”  Re¬ 
stricted  would  render  it  unavailable  for  those  uses.  The 
resulting  reduction  in  market  value  and  in  security  value 
for  borrowing  constitutes  a  taking  of  the  University’s 
property  to  that  extent  on  petition  of  and  for  the  benefit 
of  the  appellant  residence  owners,  without  due  process  of 
law  and  in  violation  of  the  Fifth  Amendment  to  the 
Constitution. 

D.  The  hearing  before  the  Zoning  Commission  was  not 
a  fair  one.  It  was  not  conducted  in  an  orderly  manner. 
Counsel  for  the  university  and  the  hospital  and  witnesses 
called  by  them  were  frequently  interrupted  by  booing  and 
hissing  and  adverse  comments  from  the  audience  made  up 
predominantly  of  the  petitioning  residence  owners.  Also, 
at  various  times  during  the  hearing,  members  of  the  Zoning 
Commission  absented  themselves  at  will  and  did  not  hear 
the  testimony  of  some  of  the  witnesses.  Thereby  the 


Appellees  were  deprived  of  that  full  and  fair  hearing 
which  is  required  to  constitute  due  process  under  the 
Constitution. 

E.  A  hospital  combined  with  a  school  and  home  for 
nurses  is  a  proper  and  customary  structure  or  group  of 
structures  on  a  University  campus,  and  the  teaching  and 
training  of  nurses  leading  to  an  appropriate  degree  is  a 
proper  and  customary  part  of  the  curriculom  of  a  Univer¬ 
sity.  The  testimony  shows  that  many  colleges  and 
universities  have  such  structures  on  their  campuses  and 
such  courses  of  instruction  in  their  curricula.  At  the  times 
of  the  filing  of  the  petition  by  the  Appellants  in  this  case 
and  of  the  entry  of  the  Order  of  the  Zoning  Commission 
complained  of  herein  by  the  Appellees,  The  American 
University  offered  such  courses  of  instruction. 

F.  The  rezoning  by  the  order  of  the  Zoning  Commission 
of  the  university  campus  land  from  Residential  “A”  to 
Residential  “A”  Restricted  was  not  in  accordance  with 
the  comprehensive  plan  provided  for  in  Title  5,  Section 
414  of  the  District  of  Columbia  Code,  1951  Edition. 

G.  The  American  University  is  not  guilty  of  inequitable 
conduct  and  there  is  no  ground  for  denying  it  equitable 
relief.  It  is  a  matter  of  public  record  that  the  District  of 
Columbia  for  years  has  levied  and  collected  taxes  upon  the 
McKinley  building  property,  and  it  has  never  complained 
of  the  renting  of  the  property.  The  Appellants  in  this  case 
are  not  qualified  to  raise  the  question  of  the  inequitability 
of  conduct. 

ARGUMENT 

A.  The  Appellee,  The  American  University,  Had  a  Priority 
of  Right  To  Use  Its  Campus  Property  for  General  Uni¬ 
versity  Purposes  and  a  Hospital,  as  Against  the  Appellants, 
Petitioners  Before  the  Zoning  Commission,  Both  Before  the 
Advent  of  Zoning  in  1920  and  Subsequent  Thereto;  and  the 
Appellants  Had  Notice  Thereof. 

The  American  University  was  conceived  by  the  late 
Bishop  John  F.  Hurst  of  the  Methodist  Episcopal  Church, 
who,  in  the  year  1893,  purchased  the  present  campus 
property  with  money  which  he  obtained  as  subscriptions 
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from  citizens  of  the  District  of  Columbia  and  which  he 
placed  in  trust  until  he  and  a  group  of  distinguished 
citizens,  two-thirds  of  whom  were  members  of  the  Methodist 
Episcopal  Church,  obtained  by  Special  Act  of  Congress  a 
Charter  incorporating  The  American  University.  That 
Act  was  approved  February  24, 1893,  and  changed  in  respect 
to  the  number  of  members  of  its  Board  of  Trustees  required 
to  be  members  of  the  Methodist  Episcopal  Church  by  sub¬ 
sequent  Acts  of  Congress  so  that  now  three-fifths  of  the 
Trustees  must  be  members  of  the  Methodist  Church.  By 
Act  of  Congress  approved  August  1,  1953,  the  Charter  was 
further  amended  to  require  approval  by  the  Board  of 
Education  of  the  Methodist  Church  of  Trustees  thereafter 
elected  and  that  the  property  of  the  university  shall  be 
held  in  perpetuity  for  educational  purposes  under  the 
auspices  of  the  Methodist  Church,  and  that  in  case  of  viola¬ 
tion  of  these  provisions  the  property  of  the  corporation 
shall  vest  in  the  Board  of  Education  of  the  Methodist 
Church. 

In  and  hv  the  Act  of  Incorporation  of  February  24,  1893, 
it  was  provided  that  the  persons  named  therein  were  there¬ 
by  “constituted  a  body  politic  and  corporate  by  the  name 
of  The  American  University,  with  power  to  sue  and  be  sued, 
and  he  impleaded,  and  have  perpetual  succession ;  to 
acquire  *  *  *,  hold,  purchase,  encumber,  and  convey 
such  real  and  personal  estate  as  shall  he  required  for  the 
purpose  of  its  incorporation ;  *  *  And  the  Act  further 
provided  that  “Said  corporation  is  hereby  empowered  to 
establish  and  maintain  within  the  District  of  Columbia  a 
university  for  the  promotion  of  education.  The  said  cor¬ 
poration  shall  have  power  to  grant  and  confer  diplomas 
and  the  usual  college  and  university  degrees,  and  honorary 
degrees,  and  also  such  other  powers  as  may  be  necessary 
fully  to  carry  out  and  execute  the  general  purposes  of  the 
said  corporation  as  herein  appearing.’ ’ 

The  corporation  having  been  thus  chartered,  Bishop 
Hurst  and  his  wife  conveyed  the  campus  property  to  it  by 
deed  dated  May  21,  1895,  and  recorded  May  23,  1895,  in  the 
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Land  Records  of  the  District  of  Columbia.  The  property 
which  is  the  subject  of  the  zoning  Order  involved  in  this 
case  is  part  of  that  original  property. 

Bishop  Hurst  was  the  first  Chancellor  (chief  executive) 
of  the  university  and  as  such  he  and  his  associates  pro¬ 
ceeded  to  raise  more  money  and  built  a  university  building, 
which  was  named  the  Hall  of  History  and  completed  in  or 
about  December  1897.  It  has  long  since  been  designated 
Hurst  Hall  of  History  and  is  one  of  the  principal  buildings 
on  the  campus. 

Thereafter  through  the  years  other  university  buildings 
have  been  erected  and,  like  the  first  one,  have  been  con¬ 
tinuously  used  for  the  educational  purposes  for  which  the 
university  was  chartered  by  the  Congress. 

The  Zoning  Commission  of  the  District  of  Columbia  was 
created  by  the  Act  of  Congress  approved  March  1,  1920. 
Pursuant  to  that  Act  the  campus  of  The  American 
University  was  zoned  Residential  “A”,  as  part  of  the 
original  zoning  of  all  the  real  estate  in  the  District  of 
Columbia  and  remained  so  zoned  until  the  Order  of  the 
Zoning  Commission  of  January  28,  1953,  which  has  been 
held  by  the  District  Court  to  be  unconstitutional  and  void. 
As  shown  by  the  testimony  of  the  witness  McGehee  (Tr. 
963),  it  is  still  so  zoned  on  the  Comprehensive  Plan  in  the 
Office  of  the  Zoning  Commission. 

The  zoning  regulations  applicable  to  a  district  zoned 
Residential  “A”  permitted  private  dwellings  and  apart¬ 
ment  houses,  and  also  clubs,  hospitals,  hotels,  churches, 
boarding  houses,  flats,  and,  with  the  approval  of  the  Board 
of  Zoning  Adjustment,  educational  institutions  and 
philanthropic  or  eleemosynary  institutions. 

Beginning  with  the  opening  of  Spring  Valley  in  1925 
and  continuing  thereafter  the  residences  of  the  Appellants, 
who  were  the  Petitioners  before  the  Zoning  Commission, 
began  to  be  built  by  the  W.  C.  &  A.  N.  Miller  Company  and 
the  erection  of  such  residences  continued  through  the  years, 
gradually  extending  near  and  along  the  borders  of  the 
university’s  campus;  thus,  as  the  Court  below  remarked, 
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“the  objecting  land  owners  came  on  the  scene  sub¬ 
sequently”  to  the  establishment  and  development  of  the 
university.  They  did  so  writh  notice  of  the  existing  zoning 
of  the  campus  (JA  42).  One  witness  for  the  Appellants 
testified  that  he  sold  twenty-five  to  thirty  houses  in  that 
locality,  the  first  one  twenty  years  ago,  probably  twenty- 
five,  and  the  last  one  about  five  years  ago,  and  that  he 
studied  the  zoning  maps  and  knew  the  difference  between 
the  various  classes  of  zoning  adjustment  and  was  familiar 
with  the  zoning  of  The  American  University  site,  and  that 
when  he  sold  the  houses  in  Spring  Valley  he  informed  the 
prospective  purchaser  from  the  first  house  to  the  last  of 
the  character  of  the  zoning  of  The  American  University 
campus  and  they  bought  writh  that  knowledge  (JA  81-82). 

There  can  be  no  doubt  that  the  Appellants,  who  were 
Petitioners  before  the  Zoning  Commission,  acquired  their 
several  residence  properties  with  constructive  notice  of  the 
zoning  of  The  American  University  campus  as  Residential 
“A”,  and  many  of  them  had  actual  notice  as  the  witness 
Mohler  testified.  The  university  not  only  built  buildings 
on  its  campus,  but  it  filled  them  with  students  and  now  has 
a  large  enrollment.  It  developed  various  departments  of 
education  and  some  years  ago  established  a  school  of 
nursing,  one  of  a  very  few  in  the  District  of  Columbia. 
The  nurses  came  from  Sibley  Hospital,  Emergency 
Hospital  and  St.  Elizabeth’s  Hospital  to  take  their 
academic  work  at  the  university.  Naturally,  the  university 
decided  to  develop  a  complete  school  of  nursing,  including 
a  hospital  and  through  the  church  relationship  between  the 
Sibley  Memorial  Hospital  Corporation  and  the  university, 
the  project  was  developed  of  moving  Sibley  Hospital  and 
its  school  of  nursing  from  its  present  undesirable  site  to  a 
site  on  the  campus  of  the  university  and  there  to  build  and 
operate  the  desired  school  of  nursing.  The  controlling 
boards  of  both  institutions  took  the  necessary  action  to 
bring  this  about,  including  the  transfer  from  the  university 
to  the  hospital  corporation  of  7.85  acres  of  the  campus  land 
as  a  site  for  the  hospital  and  so  assure  the  use  of  a  large 
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grant  of  money  from  Congress  to  pay  half  the  cost  of  con¬ 
struction  of  the  hospital.  This  project  progressed  until 
the  Appellants  filed  their  Petition  with  the  Zoning  Com¬ 
mission,  which  resulted  in  the  Order  by  that  Commission 
rezoning  the  campus  property,  including  the  hospital  site 
as  Residential  “A”  Restricted  and  thereby  prohibiting 
the  erection  of  the  hospital. 

The  Order  of  the  Zoning  Commission  changed  the  zoning 
of  all  that  part  of  the  university  campus  which  from  the 
beginning  of  zoning  had  been  zoned  4C Y  “A”  Residential 
to  4^  “A”  Residential  Restricted.  As  the  District  Judge 
pointed  out  in  his  opinion,  “although  the  testimony,  as 
stated  above,  was  directed  largely  to  one  eight-acre  plot 
at  the  southerly  tip  of  the  campus,  the  re-zoning  order 
covers  the  entire  seventy-acre  tract”.  (JA  43).  The 
university’s  complaint  filed  in  the  District  Court,  sustained 
by  that  Court,  attacked  both  phases  of  the  order,  namely, 
(1)  The  rezoning  of  the  site  for  the  hospital,  and  (2)  The 
rezoning  of  the  entire  campus,  excepting  small  portions 
thereof  which  had  previously  been  zoned  407  “A” 
Residential  Restricted. 

B.  In  the  Face  of  the  Fifth  Amendment  to  the  Constitution 
the  Zoning  Commission  Could  Not  Take  Away  From  The 
American  University  the  Right  To  Have  a  Hospital  Built 
on  Its  Campus  Properly  by  Changing  the  Zoning  From 
Residential  40'  "A"  Area  to  Residential  40'  "A"  Restricted 
Unless  Its  Action  In  So  Doing  Bore  a  Reasonable  Relation  to 
the  Public  Health,  Safety,  Morals,  or  General  Welfare. 
Neither  Could  the  Zoning  Commission  Take  Away  From  the 
University  About  Half  the  Market  Value  of  Its  Land  at  the 
Petition  of  Residents  Whose  Homes  Were  Built  Thirty  or 
More  Years  After  the  University  Occupied  and  Used  the 
Land  for  University  Purposes,  in  Order  to  Raise  a  Barrier 
Between  Those  Residence  Properties  and  the  Natural 
Progress  of  the  Development  of  a  Great  City  Which  Was 
Bringing  Apartment  Houses  and  Buildings  Other  Than 
Single  Family  Residences  Nearer  to  Them. 

The  Supreme  Court  of  the  United  States  in  Euclid  v. 
Ambler  Co.,  the  case  in  which  the  constitutionality  of 
zoning  was  established,  laid  down  the  rule  that  before  a 
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zoning  ordinance  can  be  declared  unconstitutional  it  must 
appear  that  its  provisions  “are  clearly  arbitrary  and  un¬ 
reasonable,  having  no  substantial  relation  to  the  public 
health,  safety,  morals,  or  general  welfare”.  (272  TJ.  S. 
365,  395). 

The  District  Judge  in  his  opinion  in  the  case  at  bar  after 
citing  the  above  decision,  said  that  “If  such  substantial 
and  reasonable  relation  does  not  exist,  limitations  imposed 
by  a  Zoning  Order  constitute  a  taking  of  property  with¬ 
out  due  process  of  law  *  #  V’  (JA  42). 

The  District  Judge  also  pointed  out  that  most  Zoning 
Orders  are  made  on  the  application  of  an  owner  who  desires 
a  change  in  the  zoning  of  his  property,  but  that  in  the 
instant  case  the  situation  is  somewhat  unusual,  the  change 
by  Order  of  the  Zoning  Commission  having  been  made  at 
the  behest  of  adjoining  property  owners. 

There  are  several  decisions  of  high  Courts  in  which  this 
unusual  sort  of  zoning  at  the  instance  of  adjoining  or 
nearby  property  owners  has  been  attempted  and  has  been  . 
struck  down  by  the  Courts  as  taking  property  in  violation 
of  the  Fifth  Amendment  to  the  Constitution. 

After  considering  the  evidence  and  proceedings  before 
the  Zoning  Commission  and  in  the  District  Court,  all  of 
which  he  reviewed  in  his  opinion,  the  Judge  concluded  in 
the  following  language : 

“The  court  finds  on  the  basis  of  the  foregoing  dis¬ 
cussion  that  the  zoning  order  involved  in  the  case  at 
bar  bears  no  reasonable  relation  to  the  public  safety, 
health,  or  morals,  or  the  general  welfare.  It  further 
finds  that  the  order  deprives  The  American  University 
of  the  right  to  use  its  property  in  a  manner  possessed 
by  it  since  the  acquisition  of  the  land  and  also  un¬ 
interruptedly  since  1920,  when  zoning  was  introduced 
in  the  District  of  Columbia.  It  further  finds  that  in 
any  event  no  sufficient  basis  has  been  shown  for  re¬ 
zoning  the  entire  campus  tract.  The  conclusion  of  law 
necessarily  follows  that  the  order  of  the  Zoning  Com¬ 
mission  constitutes  a  taking  of  property  of  The 
American  University  without  due  process  of  law,  in 
violation  of  the  Fifth  Amendment,  and  is  hence  un- 
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constitutional  and  void.  Judgment  for  the  plaintiffs 
will  be  rendered  accordingly.”  (JA  46). 

An  almost  parallel  case  to  the  one  now  before  this  Court 
was  that  of  Wolpe  v.  Poretsky .  In  that  case  the  United 
States  District  Court  for  the  District  of  Columbia  and 
finally  this  Court  struck  down  an  Order  of  the  Zoning 
Commission  of  the  District  of  Columbia. 

The  facts  of  that  case  and  the  action  of  the  District  Court 
are  contained  in  a  copy  of  Justice  Bailey’s  Opinion  em¬ 
bodied  in  the  Appendix  to  our  Brief  in  Appeal  No.  11,942 
to  which  the  Court  is  hereby  referred  (Appellees’  App. 
1). 

The  case  was  appealed  to  this  Court  where  it  was  heard 
twice,  the  first  time  on  the  question  of  the  right  of  the 
petitioning  property  owners  to  intervene  and  appeal,  the 
Zoning  Commission  not  having  appealed  (79  U.  S.  App. 
D.  C.  141 ;  144  F.  2d  505) ;  the  second  time  on  the  merits  of 
the  case,  the  property  owners  having  been  permitted  to 
intervene  and  appeal  (81  U.  S.  App.  D.  C.  67 ;  154  F.  2d 
330). 

This  Court  affirmed  the  decision  of  Justice  Bailey  and 
said: 

“This  is  an  appeal  from  a  judgment  of  the  District 
Court  setting  aside,  as  arbitrary  and  unreasonable,  an 
order  of  the  Zoning  Commission  of  the  District  of 
Columbia.  The  Commission’s  order  singled  out  lojt 
70/100  for  special  or  ‘spot’  zoning.  It  prevented 
appellee  Poretsky,  the  owner  of  the  lot,  from  building 
an  apartment  house.  He  brought  this  suit  against  the 
Commission  and  recovered  judgment.  But  the  Com¬ 
mission  has  not  appealed.  The  appellants  are  owners 
of  various  houses  and  lots  in  the  general  vicinity  of  lot 
70/100  who  have  been  permitted  to  intervene.” 
<<•••••••• 

Enforcement  of  the  Commission’s  order  would  greatly 
impair  the  value  of  the  lot  on  which  appellees  have 
paid  taxes  for  years  and  would  not,  as  far  as  appears, 
increase  the  value  of  appellants’  property.  We  find 
nothing,  either  in  the  record  or  on  a  view  of  the 
premises,  which  tends  to  support  the  order.  Even 
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apart  from  the  housing  shortage,  it  would  have  borne 
no  positive  relation  to  the  public  welfare  and  would 
have  been  arbitrary  and  unreasonable.  In  view  of  the 
acute  housing  shortage  it  bore  a  negative  relation  to 
the  public  welfare.  The  District  Court  was  clearly 
right  in  setting  it  aside,  and  the  Commission  has 
properly  acquiesced  in  the  correction  of  its  error. 
Affirmed.  ’  ’ 

The  Court  of  Appeals  of  Maryland  had  before  it  a  case 
which  in  its  facts  and  principles  involved  therein  closely 
paralleled  Wolpe  v.  Poretsky,  namely,  Northwest  Mer¬ 
chants  Terminal ,  Inc.  v.  O’Rourke ,  191  Md.  171;  60  A. 
2d  743.  That  was  an  appeal  from  a  decree  enjoining 
defendant  from  erecting  three  warehouse  buildings  on 
its  land,  containing  six  or  seven  acres  which  was  ad¬ 
jacent  to  the  Western  Maryland  Railroad  right-of-way 
in  Baltimore.  237  taxpayers  or  property  owners  who 
lived  in  or  owned  197  residential  properties  situated 
nearby  sought  to  obtain  an  ordinance  which  would  have 
prohibited  the  use  of  the  property  by  its  owner  for  erection 
of  warehouses.  There  were  various  proceedings  in  the 
City  Council  in  the  contest  between  the  corporation  owner 
of  the  property  near  the  railroad  and  the  237  taxpayers 
and  owners  of  residence  properties,  which  finally  resulted 
in  the  passage  of  an  ordinance  which  changed  the  zoning 
of  the  corporation’s  property  from  “second  commercial 
use  district”  to  “residential  use  district”.  Permits  had 
previously  been  issued  for  the  erection  of  three  warehouses 
and  concrete  foundations  poured. 

One  Von  Nordeck  and  the  owners  of  five  residence 
properties  filed  their  Bill  for  an  Injunction  and  a  Declara¬ 
tion  that  defendant’s  three  permits  were  void,  and  later 
they  filed  a  supplemental  bill  praying  the  same  relief, 
alleging  failure  to  commence  work  in  time.  After  hearing 
on  the  bills,  answers,  testimony  and  other  evidence,  the 
trial  Court  by  its  decree  enjoined  defendant  from  erecting 
the  warehouses  and  from  using  the  land  for  any  uses  other 
than  those  permitted  by  said  ordinance. 
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There  was  testimony  that  the  defendant’s  property  was 
worth  $3,000.00  to  $4,000.00  per  acre  for  industrial  pur¬ 
poses  and  that  part  of  it  might  be  developed  for  residential 
purposes  and  that  the  witness  might  give  $1,500.00  for 
the  whole  of  it  with  the  hope  of  sometime  getting  it  re¬ 
zoned  again.  The  testimony  showed  that  the  defendant 
had  paid  $12,500.00  for  the  property. 

The  Court  of  Appeals  reversed  the  lower  Court  and, 
among  other  things,  said: 

“If  a  residential  neighborhood  desires  protection  by  a 
border  of  unused  property,  necessarily  it  must  provide 
its  own  property,  not  appropriate  its  neighbors’,  for 
this  purpose.” 

“Property  owners  in  a  Residential  district  cannot 
create  a  ‘no  man’s  land’  at  the  border  of  their  own 
district  by  forbidding  one  property  owner  in  an  ad¬ 
joining  district  from  making  any  use  at  all  of  his 
property,  or  any  use  for  which  it  is  ‘peculiarly  suit¬ 
able’ — especially  when  the  adjoining  district  has  been 
zoned  for  suitable  uses  for  fifteen  years.” 

The  paragraph  quoted  last  above  was  repeated  by  the 
same  Court  on  March  15,  1951  in  Kracke  v.  Weinberg,  197 
Md.  339,  79  A.  2d  387,  391,  the  Court  saying,  “These  state¬ 
ments  are  peculiarly  applicable  to  the  case  before  us”. 

The  Maryland  Court  of  Appeals  in  support  of  its  opinion 
cited  among  others  the  case  of  Vine  v.  Zabriskie,  122  N.J.L. 
4,  6;  3  A.  2d  886,  887. 

In  that  case  the  Supreme  Court  of  New  Jersey  held  in¬ 
valid  a  zoning  ordinance  adopted  after  application  for  a 
permit  for  erection  of  apartment  houses  on  property 
zoned  for  business  and  apartment  houses,  amending  the 
zoning  ordinance  so  as  to  prohibit  the  use  of  the  property 
for  apartment  houses.  The  Court  recited  that  on  May  1, 
1930,  a  body  known  as  the  “Plan  and  Park  Commission  of 
Ridgewood”,  after  comprehensive  study  of  the  needs  of 
the  village  with  technically  trained  advisers,  made  a  report 
to  the  authorities  which  was  published  on  May  1,  1930.  It 
made  recommendations  for  zoning  the  village  and  divided 
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it  into  areas  for  various  uses.  Pursuant  to  those  recom¬ 
mendations  a  zoning  ordinance  was  adopted  on  April  14, 
1931,  and  the  property  of  the  Relator  was  zoned  as  recom¬ 
mended  by  the  Commission  for  “local  business  and  apart¬ 
ment  uses”. 

The  Court  stated: 

“It  appears  that  when  it  became  known  that  the 
relator  proposed  building,  petitions  of  protest  were 
filed  with  the  City  Commissioners  and  on  the  evening 
of  the  meeting  of  the  Commission  when  the  application 
for  the  permit  was  formally  denied  a  hastily  drawn 
ordinance  amending  the  zone  in  which  this  property  is 
located,  by  prohibiting  the  erection  of  apartment 
houses  therein,  was  introduced,  given  a  first  reading 
and  at  a  later  date  adopted.” 

The  Court  continued: 

“Clearly  this  was  an  eleventh-hour  attempt  to  prevent 
this  relator  from  using  her  property  for  its  highest  use 
and  for  which  it  had  been  zoned  for  seven  years,  during 
which  time  its  assessed  value  had  been  substantially 
increased  because  it  was  so  zoned.  Such  action  was 
ill-advised,  capricious  and  unreasonable.  It  was 
doubtless  precipitated  because  of  public  excitement  and 
clamor.  Some  of  this  opposition  was  likely  based 
upon  misinformation  as  to  the  plan  of  development 
contemplated. 

“However  that  may  be,  we  are  satisfied  that  the  result 
was  an  arbitrary  interference  with  the  lawful  and 
legitimate  use  of  private  property.  This  was  con¬ 
demned  bv  this  court  in  Dorsev  Motors,  Inc.  v.  Davis, 
180  A.  396, 13  N.  J.  Misc.  620,  at  page  625.” 

The  Maryland  Court  of  Appeals  also  cited  its  own 
earlier  decision  in  the  case  of  Benner  v.  Tribbitt ,  190  Md. 
6 ;  57  A.  2d  346,  353,  where  the  Court  of  six  Judges  unani¬ 
mously  said : 

“On  purely  public  or  political  questions  regarding 
exercise  of  the  police  power,  e.g.,  regulation  or  pro¬ 
hibition  of  liquor  traffic  or  race-track  betting  or 
passage  of  general  building,  traffic  or  zoning  laws, 
legislators  may  follow  the  wishes  of  their  constituents. 
Such  action  is  not  subject  to  judicial  review.  But  in 
restricting  individual  rights  by  exercise  of  the  police 


33 


power  neither  a  municipal  corporation  nor  the  state 
legislature  itself  can  deprive  an  individual  of  property 
rights  by  a  plebiscite  of  neighbors  or  for  their  benefit. 
Such  action  is  arbitrary  and  unlawful,  i.e.,  contrary  to 
Art.  23  of  the  Declaration  of  Rights  and  beyond  the 
delegated  power  of  the  town  of  Denton  to  pass  reason¬ 
able  ordinances.  (Citing  cases.)  There  is  no  magic 
in  the  word  ‘zoning,’  but  there  is  a  wide  difference 
between  exercise  of  the  police  power  in  accordance 
with  a  comprehensive  zoning  plan,  which  imposes 
mutual  restrictions  and  confers  mutual  benefits  on 
property  owners,  and  arbitrary  permission  to  A  and 
prohibition  to  B  to  use  their  own  property,  at  the 
pleasure  of  neighbors  or  at  the  whim  of  legislative  or 
administrative  agencies.” 

The  Supreme  Court  of  Illinois  in  1927  struck  down  a 
similar  attempt,  holding  invalid  an  ordinance  adopted  after 
the  property  had  been  acquired — but  not  used — for  build¬ 
ing  school  buildings,  amending  a  comprehensive  zoning 
ordinance  so  as  to  exclude  schools  and  colleges  from  “A” 
residence  districts.  The  court  said: 

“The  question  of  the  right  of  the  city  to  exclude  from 
the  A  district  schools  and  colleges  in  the  first  instance 
does  not  call  for  decision.  They  were  not  excluded 
until  after  the  appellant,  relying  upon  the  terms  of 
the  ordinance,  invested  its  funds  in  acquiring  the  right 
which  the  ordinance  expressly  permitted  to  be  exer¬ 
cised.  The  destruction  of  that  right  wThen  there  is  no 
appreciable  danger  to  the  public  health,  comfort, 
safety,  or  welfare  to  be  feared  from  its  exercise,  is 
clearly  an  arbitrary  and  unreasonable  exercise  of 
power  which  renders  the  amending  ordinance  void  as 
to  the  appellant’s  property.”  Western  Theological 
Seminary  v.  Evanston,  325  Dl.  511,  525;  156  N.  E. 
778,  784. 

In  a  case  of  Midland  Electric  Coal  Corp .  v.  Knox 
County,  1  Ill.  2d,  200;  115  N.  E.  2d  275,  decided 
September  24,  1953,  the  Supreme  Court  of  Illinois  re¬ 
asserted  the  principles  laid  down  in  the  cases  above  cited 
and  quoted.  In  that  case  the  Court  of  Appeals  struck 
down  a  county  zoning  ordinance  which  would  have  pre- 
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vented  the  use  of  the  plaintiff’s  property  and  at  Page  280 
restated  the  principle  involved  in  the  following  language: 

“Zoning  ordinances,  to  be  a  valid  exercise  of  the  police 
power,  must  have  a  real  and  substantial  relation  to 
the  promotion  of  the  public  health,  safety,  morals  or 
welfare.”  (Cases  cited.) 

“As  stated  in  People  ex  rel.  Kirby  v.  City  of  Rockford, 
363  Ill.  531,  2  N.  E.  2d  842,  'where  there  is  no  material 
relation  of  the  restrictive  ordinance  to  the  public  good, 
such  ordinance  cannot,  under  the  guise  of  a  zoning 
regulation,  either  confiscate  the  property  or  inflict  a 
substantial  financial  injury  upon  the  owner  thereof.” 

C.  The  Contention  Made  Repeatedly  and  in  Various  Forms 
of  Language  in  Appellants'  Brief  That  the  University  Will 
Not  Be  Inconvenienced  in  Its  Use  of  the  Campus  Land  for 
University  Purposes  and  Thai  There  Will  Be  No  Loss  To  It 
in  Security  or  Value,  Due  to  the  Rezoning  of  It  From 
Residential  "A"  to  Residential  "A  Restricted"  is  Utterly 
Fallacious. 

This  contention  appears  in  the  following  forms  and 
places : 

Page  8 — “The  Commission  also  found  that  the  use  of 
the  American  University’s  property  for  university  pur¬ 
poses  would  be  unaffected  by  the  rezoning.  The  rights  of 
the  American  University  to  use  its  property  for  university 
purposes  are  identical  under  either  Residential  4 A’  or 
Residential  ‘A  Restricted’  zoning,  as  provided  in  Section 
XXIII,  Part  2,  paragraph  1,  page  39  of  the  Zoning  Regula¬ 
tions.” 

Page  9 — Counsel  says,  “Therefore,  as  long  as  the 
property  was  used  for  university  purposes,  there  will  be 
no  loss  in  security  or  value.” 

Page  13 — It  is  stated  that  the  Zoning  Commission  made 
a  finding  4 4  that  American  University’s  use  of  the  property 
for  university  purposes  is  unaffected  by  the  change  of 
zoning.” 
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Page  33 — The  allegation  on  page  8  is  substantially  re¬ 
peated  with  the  addition  of  a  quotation  from  the  section 
of  the  Regulations  cited  as  follows: 

“1.  Permit,  in  a  residential  district,  a  college,  a 
university  or  a  private  school,  *  *  *” 

and  counsel  there  says,  “This  provision  applies  equally 
and  in  all  respects  to  Residential  ‘A’  and  Residential  ‘A 
Restricted.’  ”  Further,  the  Zoning  Commission  in  its 
minutes  stated  that,  as  a  matter  of  administrative  policy, 
the  university’s  normal  and  logical  expansion  could  not  be 
curtailed.  “The  question  of  what  constitutes  a  normal  and 
logical  use  of  the  university  is  for  the  Board  of  Zoning 
Adjustment.  (See  Zoning  Regulations  for  the  District  of 
Columbia,  1953  Edition,  Page  39,  Part  2.)” 

Page  37 — After  quoting  the  District  Court’s  finding,  that 
the  university  is  protesting  against  being  deprived  of  a 
right  which  it  had  for  a  great  many  years  and  on  which  it 
had  acted  and  relied,  counsel  says  that  the  finding  is  an 
error  “in  that  the  proposed  rezoning  does  not  affect  the 
University’s  rights  to  use  its  property  for  University  pur¬ 
poses.  Further,  the  American  University’s  own  real 
estate  experts  testified  that  the  value  of  the  American 
University  property  was  the  same  for  University  purposes 
as  for  Residential  ‘A’  zoning  (JA  237  and  249).” 

Page  39 — Counsel  says,  “The  university  is  a  use  per¬ 
mitted  in  the  Residential  ‘A’  restricted  zone.”  He  also 
says  at  the  foot  of  that  page  that  appellees  should  be  re¬ 
quired  to  make  an  application  to  the  Board  of  Zoning 
Adjustment  to  have  it  determine  whether  the  establishment 
of  Sibley  Hospital  and  Nurses  Home  upon  The  American 
University  campus  constituted  a  logical  and  normal  ex¬ 
pansion  of  the  university. 

Page  42 — Counsel  asserts  as  a  major  heading  as  a  point 
that  the  District  Court  usurped  the  function  of  the  Zoning 
Commission  in  directing  it  to  restore  Residential  40'  “A” 
zoning  to  the  portion  of  The  American  University 
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property  embraced  in  Commission’s  Order  and  to  permit 
the  erection  thereon  of  a  nursing  home  and  hospital. 

Page  45,  Lines  12  and  13— In  the  conclusion  to  his  brief, 
counsel  again  asserts  that  the  action  of  the  Zoning  Com¬ 
mission  “does  not  interfere  with  the  university’s  use  of  its 
property  for  university  purposes.”  At  the  bottom  of 
Page  45  and  top  of  Page  46  he  says,  “American 
University’s  real  estate  experts  admit  that  there  is  no  loss 
in  property  values  so  long  as  the  University  uses  its 
property  for  university  purposes.  The  University  has  the 
right  to  use  its  property  for  university  purposes  with  equal 
freedom  under  Residential  ‘A’  or  Residential  ‘ A 
Restricted’  zoning  and  thus  the  university’s  property 
values  are  unaffected  by  the  change  in  zoning  boundary.” 

Page  46 — Counsel  says,  “The  appellees’  insurance  com¬ 
pany  likewise  has  no  legal  basis  for  complaint,  *  *  *  and 
there  was  no  proof  that  the  loan  is  not  fully  secured  under 
the  ‘A  Restricted’  zoning.” 

As  to  the  assertion  by  Appellants’  counsel  on  Page  42 
of  his  brief  that  the  District  Court  usurped  the  function 
of  the  Zoning  Commission,  we  refer  to  Title  X  of  the 
argument  in  our  brief  in  appeal  case  number  11,942  and 
adopt  the  same  as  part  of  this  brief. 

The  other  quotations  made  above,  taken  all  together, 
are  a  mass  of  misinterpretation,  to  use  very  mild  language, 
of  the  testimony  in  this  case.  The  general  contention  of 
counsel  for  appellants  that  so  long  as  the  campus  property 
is  used  by  The  American  University  for  university  pur¬ 
poses  there  will  be  “no  loss  in  security  or  value”  to  the 
university,  is  directly  at  variance  with  the  facts  as  shown 
by  the  testimony. 

The  District  Court  made  the  following  finding: 

“In  1920  the  zoning  system  was  introduced  in  the 
District  of  Columbia,  and  a  Zoning  Commission,  com¬ 
posed  of  five  members,  was  created  to  administer  the 
zoning  statute  (D.  C.  Code,  Title  5,  Sections  412,  et 
seq.).  The  Commission  subdivided  the  city  into  dis¬ 
tricts  of  various  types.  The  American  University 
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campus  and  the  surrounding  area  were  classified  as 
‘A’  residential.  The  regulations  provided  that  in  such 
a  district  there  could  be  erected  not  only  private 
dwellings  and  apartment  houses,  but  also  such  struc¬ 
tures  as  hotels,  hospitals,  sanitariums,  clinics,  churches, 
clubs  and  the  like.”  (JA  36). 

Referring  to  the  general  area  in  the  vicinity  of  The 
American  University  campus  the  Judge  said: 

“Portions  of  this  district  were  from  time  to  time  re¬ 
zoned  as  ‘A  restricted’  area  which  is  a  category  per¬ 
mitting  the  erection  of  only  single,  detached  homes, 
churches  and  schools,  but  excluding  apartment  houses 
and  institutions.”  (JA  37). 

Again  he  said: 

“As  a  result  of  the  hearing,  the  Zoning  Commission, 
by  a  vote  of  three  to  two,  issued  an  order  changing  the 
entire  campus  of  The  American  University  from 
residential  ‘A’  area  to  residential  ‘A  restricted’  area. 
No  findings  were  made.  No  statement  of  reasons  was 
issued.  The  result  of  this  shift  in  zoning  was  that  a 
hospital  may  not  be  built  on  The  American  University 
campus.”  (JA  39,  40). 

Again,  he  said: 

“It  must  be  emphatically  noted  that  although  the  testi¬ 
mony  given  at  the  hearing  before  the  Commission  and 
at  the  trial  of  this  case,  was  directed  largely  to  the 
effects  of  the  erection  of  a  hospital  on  the  proposed 
site  immediately  adjoining  Wesley  Heights  and  Spring 
Valley,  nevertheless,  the  re-zoning  order  made  by  the 
Commission  covers  the  entire  American  University 
campus,  over  seventy  acres  in  size.  Much  of  the  cam¬ 
pus  is  a  considerable  distance  from  these  residential 
districts.”  (JA  40). 

The  portion  of  the  zoning  regulations  cited  on  Page  8 
of  Appellants’  brief,  namely,  Sec.  XXIII,  Part  2,  Para¬ 
graph  1,  does  not  permit  a  university  in  a  residential  dis¬ 
trict  until  after  the  university  appeals  to  the  Board  of 
Zoning  Adjustment  and  obtains  the  approval  of  that 
Board.  See  Use  and  Occupancy  Table,  Page  63,  Appendix 
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to  Appellants’  brief  in  case  number  11,942  in  which  the 
column  headed  Educational  institution  has  footnote  6  in 
the  language  “A  college,  university  or  school;  *  •  • 
Board  of  Zoning  Adjustment  approval  required  in  each 
instance”.  The  same  appears  in  the  complete  table  in  the 
officially  published  zoning  regulations  at  Page  iii  thereof. 
(Zoning  Regulations  1953  Edition)  The  American  Uni¬ 
versity  prior  to  the  Order  of  the  Zoning  Commis¬ 
sion  complained  of  did  not  have  to  apply  to  the 
Board  of  Zoning  Adjustment  for  permission  to  go  on  living 
and  acting  as  a  university  nor  to  build  any  appropriate 
university  building.  The  absurdity  of  the  statement  in  the 
brief  is  made  apparent  by  turning  to  the  minutes  of  the 
Zoning  Commission  in  which  they  entered  the  Order  com¬ 
plained  of  and  finding  there  as  an  addendum  a  statement 
that  “The  Commission  also  unanimously  affirmed  by  reso¬ 
lution  an  administrative  policy  as  follows: 

“It  is  the  sense  of  the  Zoning  Commission  that  the 
present  administrative  interpretation  of  the  Zoning 
Regulations  to  the  effect  that  a  school  or  university 
existing  prior  to  October  1,  1938,  may  extend,  in  a 
residentiallv  zoned  area  without  reference  to  the  Board 
of  Zoning  Adjustment,  all  normal  and  logical  school 
operations  within  the  campus  area  owned  by  it  on  the 
above  date,  is  a  correct  interpretation  and  the  one  in¬ 
tended  to  control  by  this  Commission.  This  extension 
includes  the  construction  or  erection  of  buildings,  such 
as  classrooms,  laboratories,  dormitories,  fraternity 
houses,  assembly  halls,  gymnasiums,  athletic  fields  and 
chapels.” 

Thus  the  Zoning  Commission  recognized  that  their  action 
had  restricted  the  University  in  its  future  activities,  and 
adopted  the  resolution  as  an  attempt  to  assure  the  Uni¬ 
versity  of  further  action  by  its  successor  Commissions  and 
by  the  Board  of  Zoning  Adjustment  which  would  permit  the 
University  to  do  the  things  recited  in  the  Resolution.  It 
should  further  be  noted,  however,  that  the  resolution  does 
not  refer  to  a  hospital,  a  school  for  nurses,  or  a  school  of 
medicine,  or  many  other  forms  of  improvements  proper  to 
be  established  as  part  of  a  university. 
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That  resolution  was  not  binding  on  the  succes¬ 
sors  of  that  Commission.  Almost  immediately  after 
the  Order  complained  of  was  passed  one  of  the  Commis¬ 
sioners  resigned  and  a  new  Commissioner  was  appointed. 

The  resolution  is  not  binding  on  the  new  Commissioner, 
but  Sec.  XXJLII,  Part  2,  of  the  zoning  regulations  is  binding 
on  both  the  present  Commission  and  any  future  Commis¬ 
sion  until  it  is  repealed  or  amended.  Until  that  time, 
approval  of  the  Board  of  Zoning  Adjustment  is  necessary 
if  the  Order  complained  of  is  permitted  to  stand. 

We  now  turn  to  the  specific  contention  of  counsel  for 
Appellants  that  “as  long  as  the  property  was  used  for 
university  purposes  there  will  be  no  loss  in  security  or 
value”. 

The  witness  Owen  testified  that  the  highest  and  best  use 
of  the  property  would  be  for  institutional  use  or  develop¬ 
ment  as  apartments  (JA  237).  He  further  said,  “And  an 
institution,  to  go  out  and  acquire  that  tract  of  ground,  to 
use  it  for  an  institutional  purpose,  would  have  to  pay 
roughly  what  they  would  have  to  pay  for  apartment-house 
ground  in  the  same  area.”  (JA  237). 

The  witness  Throckmorton,  President  of  the  Washington 
Real  Estate  Board,  concurred  in  this  testimony  (JA  249). 

These  two  witnesses  testified  that  changing  the  zoning  of 
the  university  campus  from  Residential  “A”  zoning  to 
Residential  “A”  Restricted  zoning  would  reduce  the  value 
of  the  land  more  than  $1  million.  Mr.  Owen  put  the  loss 
at  $1,127,500.00,  and  Mr.  Throckmorton  put  it  at 
$1,220,000.00  (JA  233  and  245).  Both  witnesses  testified 
there  would  be  a  proportionate  reduction  in  the  value  of 
the  land  if  it  were  used  as  security  for  the  borrowing  of 
money  by  the  university. 

The  witness  Owen  did  not  testify  (JA  237),  as  Appel¬ 
lants  in  their  brief  (p.  9)  assert  he  did,  that  “the  value  of 
the  American  University  campus  would  be  the  same  for 
apartment  house  use  as  for  university  purposes.”  He  was 
asked  (JA  237) : 

“What  is  the  highest  and  best  use,  a  fair  market 
value,  of  that  ground,  in  your  opinion,  at  the  present 
time;  is  it  for  institutional  use,  or  the  use  of  the 
American  University?” 
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He  answered: 

“It  would  be  for  institutional  use  or  development  as 
apartments.’  ’ 

He  did  not  say  that  it  would  be  of  the  same  value  for  “use 
of  the  American  University.” 

He  was  then  asked  whether  in  his  opinion  the  highest 
and  best  use  would  add  up  to  this :  that  if  it  were  used  for 
institutional  purposes,  it  would  be  worth,  as  nearly  as  he 
could  estimate,  exactly  what  it  would  be  worth  if  it  were 
used  for  apartment-house  purposes ;  and  he  answered : 

“It  would  be  worth  approximately  the  same;  Yes, 
sir.  And  an  institution,  to  go  out  and  acquire  that 
tract  of  ground,  to  use  it  for  an  institutional  purpose, 
would  have  to  pay  roughly  what  they  would  have  to 
pay  for  apartment-house  ground  in  the  same  area.” 

Mr.  Owen  testified  that  ( JA  233) : 

“Eliminating  the  improvements  which  are  a  constant 
factor,  we  would  have  a  ground  value,  as  presently 
zoned,  of  $1,977,456;  and  as  it  is  proposed  to  zone  it, 
$849,956,  or  a  loss  in  value  of  $1,127,500.” 

Later  on  the  same  page  he  adjusted  these  figures  on  account 
of  the  eight  acres  in  the  quadrangle. 

He  nowhere  testified  that  the  campus  tract  land  would 
have  these  values  for  university  purposes.  His  entire 
appraisal  and  testimony  were  addressed  to  market  value — 
what  the  land  could  be  sold  for,  for  institutional  purposes 
or  apartment-house  purposes. 

The  other  witness  referred  to,  Mr.  William  H.  Throck¬ 
morton,  President  of  the  Washington  Real  Estate  Board, 
testified  before  the  Zoning  Commission  that  the  total  loss 
in  value  between  the  present  zoning  and  if  it  should  be 
changed  (to  “A”  Restricted)  would  be  $1,220,000  (JA  245). 

He  also  testified  that  there  will  be  a  reduction  in  the 
loaning  value  of  the  land  equal  to  40%  of  the  loss  of 
$1,220,000  (JA  246).  On  cross-examination  he  was  asked 
whether  he  concurred  in  the  statement  made  by  Mr.  Owen 
that  the  fair  market  value  of  the  property  known  as  the 
campus  property,  for  its  highest  and  best  use,  would  be 
the  same  or  approximately  the  same  for  other  apartment- 
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house  construction  or  for  the  institutional  use  “or 
university  use  to  which  it  is  presently  employed?”  The 
witness  who  had  heard  Mr.  Owen’s  testimony  answered: 
“Yes;  I  would,  Mr.  Wilkes.”  (JA  249). 

This  is  not  the  same  question  which  was  addressed  by 
the  same  counsel  to  the  witness  Owen. 

The  question  to  Mr.  Owen  was:  “Is  it  for  institutional 
use  or  the  use  of  the  American  University?”  And  Mr. 
Owren’s  answer  was:  “It  would  be  for  institutional  use  or 
development  as  apartments.”  (JA  237).  This  is  the 
testimony  that  Mr.  Throckmorton  said  he  concurred  in. 

Mr.  Throckmorton  was  asked  in  the  District  Court  if  he 
adopted  his  testimony  as  given  before  the  Zoning  Com¬ 
mission  and  said  he  did.  He  also  volunteered  the  follow¬ 
ing:  “There  is  one  question  that  I  was  asked  on  cross- 
examination  which  is  not  correct”,  and  pointed  out  the 
question,  which  was  in  the  following  language :  “Mr.  Throck¬ 
morton,  do  you  concur  in  the  statement  which  Mr.  Owen 
made?”  The  witness  pointed  out  that  Mr.  Wilkes’  finish¬ 
ing  of  that  question  was  not  what  he  had  asked  Mr.  Owen, 
and  he  said,  “I  concur  in  what  Mr.  Owen  said,  I  have 
no  retraction  to  make  on  that,  but  the  finish  of  that  ques¬ 
tion  has  a  different  meaning,  or  is  worded  differently  than 
what  Mr.  Wilkes  actually  asked  Mr.  Owen.”  He  was 
asked  whether  his  answer  there  makes  any  change  in  his 
testimony,  which  was  substantially  that  there  was  a  re¬ 
duction  in  value  of  $1,200,000  in  the  market  value  of  the 
university  campus  land  by  reason  of  the  Order  of  the 
Zoning  Commission  changing  the  zoning  from  Residential 
40-foot  “A”  to  Residential  40-foot  “A”  Restricted,  and 
answered,  “No,  my  answer  is  still  the  same  as  to  the  loss 
in  value  of  the  ground.”  He  reiterated  his  testimony  that 
there  was  a  similar  reduction  in  the  amount  that  can  be 
borrowed  by  the  university  to  finance  itself  (JA  385-386). 

The  District  Judge  brought  this  matter  of  loss  of  value 
to  a  definite  point  as  follows : 

“The  Court  •  *  •  Do  you  mean  that  if  the  campus 
was  cut  up  for  building  sites,  that  it  would  bring  that 
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much  less  under  the  ‘A’  restricted  zoning  than  under 
the  original  zoning,  is  that  what  you  mean? 

“The  Witness:  That  is  correct,  yes,  sir.  In  other 
words,  I  examined  sales  of  property  in  the  general 
area. 

“The  Court :  I  understand,  hut  my  question  is  whether 
your  testimony,  whether  your  opinion  as  to  the 
diminution,  or  decrease,  of  value  is  based  upon  a 
theoretical  situation  of  cutting  up  the  campus  for 
building  lots. 

“The  Witness:  No,  it  is  based  on  the  basis  of  what 
an  individual  investor  would  go  out  about  and  buy 
that  acreage  for  to  develop  for  the  houses,  or  what  he 
would  pay  for  it  if  he  were  going  to  develop  it  as 
apartments. 

“The  Court:  Very  well.  In  other  words,  all  that  you 
mean  is  that  if  the  American  University  decided  to  sell 
all  of  its  campus,  that  it  would  get  that  much  less 
money  for  it  than  if  the  zoning  had  not  been  changed. 

“The  Witness:  That’s  correct,  yes,  sir,  excluding  the 
buildings,  which  are  a  special-use  proposition.” 

#•#••*••• 

“Q.  And  you  did  advise  the  insurance  company  of  these 
two  valuations,  and  the  basis,  as  you  have  reviewed  it 
with  the  Court?  A.  That’s  correct.”  (JA  383) 

Immediately  preceding  this  discussion  by  the  Court  and 
the  witness,  Mr.  Owen  had  testified  to  the  figures  of  his 
appraisal  of  the  campus  land  under  the  two  zonings 
Residential  “A”  Restricted  and  Residential  “A”,  as 
follows : 

“The  value  of  the  ground,  if  it  were  all  zoned 
residential  ‘A’  restricted,  would  have  been  $849,936, 
and  the  value  of  the  ground  as  it  was  zoned  at  the  time 
I  made  the  appraisal  would  have  been  $1,977,456, 
resulting  in  a  loss  in  value  of  $1,127,500.”  (JA  383, 
Lines  3-7). 

The  reference  to  the  time  he  made  the  appraisal  is  to 
February  1953  (JA  230). 

The  testimony  of  the  witnesses,  Owen  and  Throckmorton, 
is  supported  by  the  testimony  of  Charles  E.  Phillips, 
President  of  Equitable  Life  Insurance  Company.  We, 
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therefore,  refer  to  the  brief  drafted  by  that  company’s 
counsel  and  filed  herein  for  that  testimony  and  discussion 
thereof. 

Reviewing  the  other  assertions  by  counsel  for 
Appellants,  which  we  have  assembled  in  the  forepart  of 
this  discussion,  and  especially  the  statement  that  the  Com¬ 
mission  found  that  “the  use  of  The  American  University’s 
property  for  university  purposes  would  be  unaffected  by 
the  rezoning”,  the  Commission  made  no  such  finding.  The 
District  Judge  in  his  opinion  stated,  “Parenthetically  it 
may  be  remarked  that  there  are  no  findings  of  fact  to 
review”.  ( JA  41).  Counsel  attempts  to  convert  the  report 
of  the  Zoning  Advisory  Council  into  findings  of  fact,  be¬ 
cause  when  the  Zoning  Commission  voted  and  entered  its 
Order  changing  the  campus  property  from  Residential  4( Y 
“A”  Area  to  Residential  4CK  “A”  Restricted  Area,  it 
entered  in  its  minutes  after  that  Order  a  notation  that 
“The  Commission  also  adopted  the  report  of  the  Zoning 
Advisory  Council”.  It  did  not  enter  in  its  records  any 
fact  or  facts  with  the  statement  that  it  found  them  to  be 
true,  or  equivalent  words. 

The  Zoning  Advisory  Council  took  no  testimony;  its 
report  was  written  by  the  technical  adviser  to  the  Com¬ 
mission,  Robert  0.  Clouser,  and  sent  by  him  to  the  other 
two  members  of  the  Commission;  they  did  not  meet, 
although  one  of  them,  John  Nolen,  testified  that  he  dis¬ 
cussed  the  report  with  Mr.  Clouser  over  the  telephone  and 
then  signed  it.  The  report  itself  is  a  mixture  of  prophesy 
as  to  facts  and  expressions  of  purposes  of  the  Commission 
and  conclusions  based  thereon.  It  would  be  a  travesty  to 
call  that  document  a  “findings  of  fact”. 


D.  The  Hearing  Before  the  Zoning  Commission  Was  Not  a 
Fair  One.  It  Was  Not  Conducted  in  an  Orderly  Manner. 
Counsel  for  the  University  and  the  Hospital  and  Witnesses 
Called  by  Them  Were  Frequently  Interrupted  by  Booing 
and  Hissing  and  Adverse  Comments  from  the  Audience. 
Made  up  Predominantly  of  the  Petitioning  Residence 
Owners. 

The  District  Judge  in  his  opinion  stated:  . 

“The  Zoning  Commission  held  a  hearing,  as  required 
by  statute.  Unfortunately,  the  atmosphere  of  the  pro¬ 
ceeding  was  not  conducive  to  calm  deliberation.  Several 
organized  bus  loads  of  angry  property  owners  filled 
the  hearing  room  and  frequently  interrupted  the  wit¬ 
nesses  and  counsel  by  booing  and  hissing  or  applaud¬ 
ing.”  (JA  39). 

The  record  of  the  hearing  before  the  Zoning  Commission 
substantiates  this  finding  of  fact.  The  property  owners 
who  attended  these  hearings  were  extremely  antagonistic 
to  the  position  of  the  Sibley  Hospital  and  The  American 
University.  They  continually  interrupted  counsel  and 
witnesses  by  booing,  hissing  and  applauding,  indicating  a 
concerted  effort  on  their  part  to  influence  the  Zoning 
Commission. 

During  the  first  two  days  of  the  hearing,  while  the  peti¬ 
tioners’  case  was  being  heard,  the  proceedings  were  con- 
tinuingly  interrupted  by  applause,  laughter  and  booing. 
The  record  indicates  a  total  of  thirty-six  interruptions. 
(ZC  Tr.  13,  26,  26,  32,  33,  39,  40,  52,  54,  54,  65,  76,  79,  89, 
130,  147,  149,  156,  163,  171,  172,  186,  190,  212,  215,  219, 
224,  227,  228,  240,  247,  253,  256,  257,  277,  286.)  The 
resident  owners  applauded  the  statements  of  their  own 
counsel  and  favorable  witnesses,  while  they  booed  the 
statements  of  the  counsel  for  Sibley  Hospital  and  The 
American  University  and  witnesses  presented  by  them. 
They  further  heckled  counsel  and  on  one  occasion,  after 
being  interrupted  from  the  audience  during  the  examina¬ 
tion  of  a  witness,  the  record  shows  that  Mr.  Colladay  re¬ 
marked,  “I  don’t  know  how  many  people  I  am  cross- 
examining.  I  can  see  only  one.”  (Z.C.  Tr.  208). 
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On  January  16,  1953,  while  the  respondents’  case  was 
being  presented,  and  while  the  testimony  of  Bishop  Oxnam 
was  being  heard  by  the  Commission,  the  noise  and  dis- 
orderliness  was  such  that  General  Prentiss,  the  presiding 
officer,  interrupted  Bishop  Oxnam ’s  testimony  and  stated, 
“Please  keep  quiet  and  let  the  Bishop  testify.”  (JA  147). 

John  L.  Laskey,  Vice  Chairman  of  the  Board  of  Trustees 
of  The  American  University,  testified  in  detail  as  to  the 
disorderly  condition  at  the  hearing  on  the  first  day  of  the 
hearing  and  the  third  day  of  the  hearing  when  he  was  pres¬ 
ent,  and  we  request  the  Court  to  read  his  testimony  care¬ 
fully.  He  not  only  dealt  with  the  interruptions  from  the 
audience  which  hampered  counsel  in  their  presentation  of 
the  case  but  also  related  the  absenteeism  of  members  of 
the  Commission  (JA  278-281). 

The  Zoning  Commission  transcript  at  page  258  shows 
that  on  the  second  day  of  the  hearing  General  Prentiss  an¬ 
nounced  that  in  order  to  complete  the  presentation  that 
day  (January  6)  the  Commissioners  would  read  the  record 
to  cover  the  testimony  between  that  point  and  12:30  and 
Commissioner  Camalier  would  continue  the  hearing;  at 
that  point  General  Prentiss  and  Mr.  Lynn  left.  Mr.  Wirth 
had  left  previously. 

In  commenting  on  one  of  the  heckling  statements  made 
from  the  audience  during  the  Zoning  Commission  hearing, 
the  Court  stated,  “I  am  surprised  that  the  hearing  room 
wasn’t  cleared  when  this  happened.”  (Tr.  52). 

The  Court  further  commented  during  the  trial  proceed¬ 
ings,  “I  really  was  somewhat  surprised,  shall  I  say,  as 
I  was  reading  these  minutes  to  see  the  words  ‘boo’  every 
two  or  three  pages  and  the  word  ‘applause’  and  no  effort 
to  check  either  the  booing  or  applause.  It  was  more  of  a 
mass  meeting  than  a  hearing.”  (Tr.  127). 

The  combined  effect  of  the  actions  of  the  residence 
owners  during  the  Zoning  Commission  hearing  was  to 
create  a  disorderly  condition  throughout  the  three  days  of 
the  hearing. 

The  Commission  made  no  serious  attempt  to  maintain 
order. 
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The  repeated  absence  of  from  one  to  three  members  of 
the  Commission  while  witnesses  testified  was  another  factor 
in  depriving  the  respondents  of  a  full  and  fair  hearing  to 
which  they  were  entitled  as  due  process  under  the  Con¬ 
stitution. 

E.  A  Hospital  Combined  With  a  School  and  Home  for  Nurses 
Is  a  Proper  and  Customary  Structure  or  Group  of  Struc¬ 
tures  on  a  University  Campus,  and  the  Teaching  and  Train¬ 
ing  of  Nurses  Leading  to  an  Appropriate  Degree  is  a  Proper 
and  Customary  Part  of  the  Curriculum  of  a  University. 
The  Testimony  Shows  That  Many  Colleges  and  Universities 
Have  Such  Structures  on  Their  Campuses  and  Such  Courses 
of  Instruction  in  Their  Curricula. 

The  District  Judge  said,  “I  think  nobody  will  deny  that 
building  a  nursing  school  and  a  hospital  is  a  proper 
university  use.”  (JA  403). 

Bishop  Oxnam  testified  before  the  Zoning  Commission 
that  there  are  nine  universities  related  to  the  Methodist 
Church  and  six  of  them  have  medical  schools,  five  of  which 
are  located  upon  the  campuses  of  the  institutions  involved 
and  if  he  recalled  correctly  there  are  hospitals  in  con¬ 
nection  with  these  institutions  (JA  273).  The  Bishop 
testified  before  the  Zoning  Commission  that  the  Methodist 
Church  has  taken  complete  charge  of  The  American  * 
University  and  said,  “We  are  planning  to  put  very  sub¬ 
stantial  funds  back  of  this  institution”  and  again,  “We 
are  to  establish  a  school  of  nursing”.  He  also  said: 

“Now  the  matter  of  the  hospital.  A  school  of  nursing, 
we  believe  to  be  conducted  efficiently  needs  a  hospital 
nearby.  We  are  of  the  opinion  that  this  hospital  will 
make  a  substantial  contribution  to  the  educational  life 
of  the  institution  in  providing  the  means  for  the 
proper  training  of  these  young  women. 

“Again,  you  will  note  from  the  beginning,  this  has 
been  called  a  university,  not  a  college.  There  may 
come  a  time  when  we  will  wish  to  establish  a  school 
of  medicine  upon  this  campus.  We  will  of  course  need 
a  good  hospital  in  the  event  that  is  done. 
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“Here  is  the  time  to  bnild  this  hospital.  There  are 
the  funds.  There  is  the  proper  location.  And  we  are 
of  the  opinion  it  should  be  done. 

“Now  I  say,  gentlemen,  that  in  long  range  planning, 
as  I  have  just  come  into  this  area,  I  have  been  the 
least  bit  surprised  to  find  that  there  is  any  question 
as  to  the  continuance  of  what  we  understood  to  be  the 
rights  in  relation  to  that  campus.  I  have  been 
planning  in  terms  such  as  I  have  been  outlining  to 
you  and  the  University  too,  and  this  comes  as  some¬ 
thing  of  a  surprise  to  us,  the  hearing  that  is  now  be¬ 
fore  you.”  (JA  145,  146). 

Dr.  Francis  J.  Brown,  an  expert  on  nursing  education, 
recited  to  the  Zoning  Commission  the  history  of  the 
development  of  education  of  nurses  in  universities.  The 
following  are  excerpts  from  his  testimony: 

“One  of  the  recommendations  of  the  National  Com¬ 
mittee  for  the  Improvement  of  Nursing  Services  is  that 
universities  provide  instruction  and  hospital  facilities 
in  a  unified  program  to  meet  the  national  need  for  more 
and  better  trained  nurses.  It  also  recommended  in- 
service  courses  in  college  for  nurses  now  practicing  in 
hospitals.  In  short,  each  of  the  several  national 
studies  have  recommended  the  integration  of  nursing 
education  and  the  practical  experience  in  the  hospital.” 
(JA  209). 

He  said  that  within  the  43  years  since  the  first  collegiate 
school  of  nursing  was  established,  a  total  of  494  schools 
of  nursing  now  utilize  the  teaching  facilities  of  colleges 
and  universities,  96  of  which  offer  degree  courses. 
(JA  209). 

Plaintiffs7  Exhibit  Number  2  is  a  list  of  27  accredited 
nursing  schools  with  hospitals  on  university  and  college 
campuses  produced  by  Dr.  Brown  (JA  276,  557). 

President  Anderson  of  The  American  University  testified 
that  the  university  needs  the  hospital  “for  our  school  of 
nursing”.  (JA  259). 

Plaintiffs’  Exhibits  Numbers  34  and  43  are  re¬ 
productions  of  pages  in  the  University  Courier  of  June 
1895  and  March  1898,  showing  the  original  plans  for  build- 
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ings  to  be  erected  on  the  campus,  both  including  a  medical 
school. 

The  American  University  for  the  school  year  1952-53 
offered  nursing  courses  and  general  academic  courses  to 
meet  the  needs  of  nurses  needing  a  Bachelor’s  Degree  at 
St.  Elizabeth’s  Hospital,  as  shown  in  the  university 
catalogue,  Plaintiffs’  Exhibit  Number  44.  (JA  562-564). 

F.  The  Rezoning  by  the  Order  of  the  Zoning  Commission  of 
the  University  Campus  Land  From  Residential  A  to  Resi¬ 
dential  A  Restricted  Was  Not  in  Accordance  with  the  Com¬ 
prehensive  Plan  Provided  For  in  Title  5,  Section  414  of 
the  District  of  Columbia  Code,  1951  Edition. 

That  plan  consists  of  the  books  of  maps  of  the  entire  Dis¬ 
trict  of  Columbia  in  the  office  of  the  Zoning  Commission  on 
which  that  Commission  marked  out  its  various  zoning 
classifications  in  the  beginning  of  zoning  and  its  modifica¬ 
tions  thereof  from  time  to  time.  Defendants’  Exhibit 
No.  5  in  the  record  of  the  hearing  of  the  District  Court 
shows  this  plan  as  a  whole,  having  been  prepared  for  that 
purpose  by  a  draftsman  of  the  Zoning  Commission  who 
produced  it  and  identified  it  as  such.  He  testified  that  the 
zoning  of  the  American  University  was  not  changed  in 
accordance  with  the  order  of  the  Zoning  Commission  here 
involved  but  “that  was  left  by  a  definite  legend  to 
indicate  that  it  was  the  property  in  question.” 

On  defendants’  Exhibit  No.  5  and  on  the  official  maps 
from  which  that  was  copied  the  University  campus 
property  is  shown  zoned  Residential  A. 

Thus  the  University  property  stood  at  the  time  of  the 
filing  of  the  petition  of  the  residence  owners  who  are 
appellants  here,  and  still  remains  awaiting  the  final  action 
of  the  Courts.  There  was  no  action  by  the  Zoning  Com¬ 
mission  prior  to  its  order  of  January  18, 1953  changing  the 
classification  of  the  University  property  from  Residential 
A  on  the  Comprehensive  Plan. 

The  only  other  comprehensive  plan  in  existence  was  the 
one  recommended  by  the  National  Capital  Park  and 
Planning  Commission  in  its  Report  of  June,  1950,  which 
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showed  the  University  campus  land  classified  as  semi- 
public  (Plaintiffs 1  Exhibit  No.  28).  The  definition  of 
“semi-public”  appears  in  Monograph  No.  2  of  said 
Report,  at  page  49,  column  1,  paragraph  3  in  the  words, 
“Tax  exempt  private  and  semi-public  use.  —  Including 
churches,  private  schools,  institutions,  cemeteries,  hos¬ 
pitals,  embassies,  and  the  like.” 

G.  The  Appellee,  The  American  University,  is  Not  Guilty 
of  Inequitable  Conduct. 

Counsel  for  Appellant  complains  that  The  American 
University  has  permitted  one  of  its  buildings  to  be  occu¬ 
pied  for  commercial  purposes  by  the  Chesapeake  and 
Potomac  Telephone  Company,  and  that  this  is  inequitable 
conduct  on  the  part  of  the  university.  The  District  of 
Columbia  is  estopped  to  raise  this  objection  because  it  has 
taxed  that  building  and  the  land  under  it  as  rented  prop¬ 
erty  continuously  for  eleven  years  last  past  following  the 
enactment  of  the  Act  of  December  24, 1942, 56  Stat.  L.  1089 ; 
D.  C.  Code  1951  Edition,  Title  47,  Sec.  801a  et  seq.,  rede¬ 
fining  property  of  educational  and  other  institutions  exempt 
from  taxation.  The  Intervenors  are  not  entitled  to  raise 
the  objection — it  can  only  be  raised  by  the  legal  authorities 
of  the  District  of  Columbia. 

In  the  hearing  before  the  Zoning  Commission  the  counsel 
for  the  residence  owners  brought  up  this  matter  and 
questioned  counsel  for  the  university  regarding  the 
occupancy  of  the  building  by  the  Chesapeake  and  Potomac 
Telephone  Company  and  the  amount  of  rental  paid  by  that 
company  to  the  university  for  the  use  of  the  building. 
Counsel  for  the  university  answered  that  it  was  substantial 
and  also  said  that  the  building  had  been  occupied  during 
the  first  World  War  and  subsequent  thereto  by  the  United 
States  Government;  that  after  the  first  World  War  it  was 
rented  to  the  Department  of  Agriculture  for  a  number  of 
years  and  that  the  renting  of  this  building  was  in  effect 
before  the  zoning  laws  were  enacted  and  continued  there¬ 
after — that  when  the  Government  no  longer  required  the 
use  of  the  building  it  was  rented  to  the  Telephone  Company. 
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CONCLUSION 

The  decision  of  this  case  will  depend  largely  npon  its 
facts  which,  as  shown  by  the  testimony  and  other  evidence, 
have  been  fully  reviewed  in  this  brief  in  case  number 
11,943  and  in  our  brief  in  case  number  11,942.  Those  facts 
were  carefully  and  adequately  crystalized  in  the  findings 
made  by  the  District  Judge  in  the  course  of  his  opinion. 
The  applicable  law  is  settled  and  clear,  as  shown  in  the 
decisions  of  the  Supreme  Court  of  the  United  States,  this 
Court,  and  the  highest  Courts  of  other  States  quoted  in  our 
tw’o  briefs.  In  the  light  of  those  facts  and  decisions,  there 
should  be  no  doubt  on  the  part  of  this  Court  that  the 
opinion  and  judgment  of  the  Judge  of  the  District  Court  is 
well  grounded  in  both  fact  and  law,  and  should  be  affirmed 
herein.  That  result  is  to  be  reached  whether  the  Court 
regards  the  case  in  the  light  of  the  university’s  priority  of 
ownership  and  development  dating  from  long  prior  to  the 
development  of  surrounding  residential  real  estate  or  on 
the  basis  of  what  is  fair  and  reasonable  zoning  practice,  as 
distinguished  from  an  attempt  at  destructive  discrimina¬ 
tion  against  the  university  in  the  name  of  zoning. 

Respectfully  submitted, 

E.  F.  Colladay 
D.  C.  Colladay 
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Attorneys  for  Appellee , 
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Paul  B.  Cromelin 
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Washington  4,  D.  C. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

Questions  presented  are: 

1.  Whether  the  District  Court  erred  in  vacating  the  order 
of  the  Zoning  Commission  (upgrading  the  campus  tract 
of  The  University  from  Residential  “A”  zoning  to  Resi¬ 
dential  “A”  Restricted)  as  bearing  no  reasonable  rela¬ 
tion  to  the  public  health,  safety,  morals  or  general  welfare. 

2.  Whether  the  District  Court  erred  in  holding  the  said 
order  of  the  Zoning  Commission  a  taking  of  property  with¬ 
out  due  process  of  law  contrary  to  the  Fifth  Amendment  to 
the  Constitution  and  hence  unconstitutional  and  void. 
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Counterstatement  of  the  Case .  1 

Summary  of  Argument .  2 

Argument : 


I.  The  order  of  the  Zoning  Commission  upgrading 
the  Campus  Tract  bore  no  reasonable  relation 
to  the  public  health,  safety,  morals  or  general 
welfare,  and  it  is,  therefore,  an  improper  exer¬ 
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IN  THE 


United  States  Court  of  Appeals 

Foe  Tece  Distbict  of  Columbia  Cibcuit 


No.  11,943 


ALICE  D.  WEATHER,  ET 
v. 


AL., 

Appellants , 


THE  AMERICAN  UNIVERSITY,  ET  AL.,  Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEE 
EQUITABLE  LIFE  INSURANCE  COMPANY 


COUNTERSTATEMENT  OF  THE  CASE 

The  appellee,  Equitable  Life  Insurance  Company  (here¬ 
inafter  referred  to  as  Equitable),  on  March  27, 1952,  loaned 
to  the  appellee,  American  University,  $650,000.00  secured 
by  a  deed  of  trust  on  the  American  University  campus 
property.  This  loan  was  increased  to  $750,000.00  on  Au¬ 
gust  27,  1952.  At  the  time  the  hearing  before  the  Zoning 
Commission  on  the  petition  for  rezoning  of  the  American 
University  campus  property  was  held  the  unpaid  balance 
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of  the  loan  was  $740,627.71  (JA  238-239).  The  property 
securing  this  loan  was  the  campus  tract  which  was  zoned 
Residential  “A”  at  the  time  of  the  loan  and  had  been  so 
zoned  for  more  than  thirty-two  years  prior  thereto,  and 
under  such  zoning  had  an  appraised  value  of  $2,454,956.00, 
which  includes  a  valuation  for  “special  purpose”  buildings. 
Disregarding  the  value  of  the  “special  purpose”  build¬ 
ings  on  the  property,  as  the  evidence  showed  lending  insti¬ 
tutions  must  do  in  valuing  property  for  a  loan  of  this  type, 
the  value  of  the  land  for  loan  purposes  was  $2,141,456.00 
(JA  233-234,  239,  240,  245).  This  valuation  of  $2,141,456.00 
was,  after  great  deliberation  by  Equitable,  considered  ade¬ 
quate  for  the  loan  of  $750,000.00  made  August  27,  1952 
(JA  241). 

The  evidence  before  the  Zoning  Commission  and  the 
Court  showed  that  the  value  of  the  land  after  a  change  in 
zoning  from  Residential  “A”  to  Residential  “A-Restrict- 
ed”  would  drop  from  $2,141,456.00  to  $849,956.00  ( JA  236). 
The  evidence  further  showed  that  such  a  valuation  would 
not  offer  the  margin  of  safety  required  by  lending  institu¬ 
tions  and  necessitated  by  prudent  management  for  a  loan 
of  $750,000.00  ( JA  234). 

The  evidence  shows  that  no  payment  on  this  loan  on 
the  part  of  the  Hospital  or  the  University  has  yet  been 
made  or  negotiated  for  as  a  result  of  the  conveyance  to 
the  Hospital  by  the  University  of  the  7.8  acres  ( JA  262). 

As  a  part  of  its  counterstatement  of  the  case  appellee, 
Equitable,  adopts  the  counterstatements  of  appellees,  The 
American  University  (The  University)  and  Lucy  Webb 
Hayes  National  Training  School  for  Deaconesses  and  Mis¬ 
sionaries  (Sibley),  in  appellees’  briefs  filed  in  this  Court 
in  Nos.  11,942  and  11,943. 

SUMMARY  OF  ARGUMENT 

1.  The  enactment,  change  or  modification  of  a  zoning  ordi¬ 
nance  is  an  exercise  of  the  “police  power”.  To  be  a  valid 
exercise  of  the  “police  power”  there  must  be  a  real  rela- 
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tionship  of  the  action  to  the  health,  safety,  morals  or 
welfare  of  the  whole  community  and  not  the  enhancement 
of  some  small  segment  of  the  community. 

2.  The  word  “property”  in  the  Fifth  Amendment  to  the 
Constitution  includes  a  security  for  a  debt  and  such  prop¬ 
erty  may  not  be  taken,  by  dilution  or  diminution  without 
just  compensation  except  by  a  valid  exercise  of  the  “police 
power”.  The  burden  is  on  the  one  seeking  to  invoke  the 
“police  power”  to  show  clearly  and  substantially  that  its 
invocation  benefits  the  health,  safety,  morals  or  welfare 
of  the  whole  community. 


ARGUMENT 

The  Order  of  the  Zoning  Commission  Upgrading  the  Campus 
Tract  Bore  No  Reasonable  Relation  to  the  Public  Health. 
Safety,  Morals  or  General  Welfare,  and  It  Is,  Therefore, 
an  Improper  Exercise  of  the  Police  Power,  and  the  District 
Court  Correctly  Held  That  the  Order  Should  Be  Set  Aside. 

The  power  to  enact,  change  or  modify  a  zoning  ordinance 
rests  squarely  and  inexorably  upon  the  postulate  of  a 
“police  power”  inherent  in  the  sovereignty  of  the  State. 
Were  it  otherwise  the  enactment,  change  or  modification 
of  a  zoning  ordinance  would  be  forbidden  in  the  District  of 
Columbia  by  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

This  exercise  of  the  “police  power”,  when  applied  to  the 
enactment,  change  or  modification  of  a  zoning  ordinance, 
must  be  done  in  the  furtherance  of  the  public  health,  safety, 
morals  or  general  welfare,  for  it  cannot  be  denied  that  this 
exercise  of  the  “police  power”  is  a  taking  of  property,  as 
one  of  the  inherent  concepts  of  the  ownership  of  property 
is  the  right  to  use  that  property  as  one  deems  best.  To 
restrict  that  use  is  a  taking  away  of  one  of  the  attributes 
of  property  ownership  and  is  clearly  a  taking  of  one’s  prop¬ 
erty.  If  the  State  were  to  actually  and  physically  seize  or 
take  a  part  of  that  property  it  would  be  obliged  under  our 
system  of  law  to  reimburse  the  owner  for  the  taking  of 
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his  property,  hut  though  there  is  a  taking  of  property 
when  there  is  a  restriction  of  the  owner’s  use,  if  it  is  done 
for  the  good  of  society  as  a  whole  it  is  not  a  taking  forbidden 
by  the  Fifth  Amendment,  but  is  a  limitation  upon  one’s  use 
of  his  property  for  the  good  of  society  as  a  whole. 

This  taking  of  property  by  a  restriction  on  the  owner’s 
use  thereof  being,  in  the  absence  of  some  compelling  reason, 
repugnant  to  our  principles  of  law  and  government,  the  law 
casts  a  burden  on  those  who  would  restrict  such  use  to 
show  clearly  that  the  imposition  of  such  restriction  bears 
a  substantial  and  real  relationship  to  the  public  health,  safe¬ 
ty,  morals  or  general  welfare  so  as  to  supply  that  com¬ 
pelling  reason.  No  scheme,  no  matter  how  beneficial  a 
small  segment  of  the  community  may  conceive  it  to  be  or 
how  desirable  a  small  segment  of  the  community  may  feel  it 
to  be,  can  be  advanced  by  a  misuse  of  this  “ police  power”. 
The  public  health,  safety,  morals  and  welfare,  the  four 
supports  upon  -which  the  “ police  power”  rests,  are  the 
health,  safety,  morals  and  welfare  of  the  entire  society 
comprising  the  state  or  community  enacting  the  zoning 
ordinance. 

While  it  may  well  be  posited  that  perhaps  certain  things 
might  be  better  or  more  orderly  if  the  dictates  of  a  small 
group  were  followed,  our  system  still  recognizes  that  one 
is  free  to  use  his  property  in  the  manner  he  sees  fit  so 
long  as  he  does  not  collide  with  the  health,  safety,  morals 
or  general  welfare  of  the  majority  of  his  fellow’  citizens. 

Village  of  Euclid ,  et  al.  v.  Ambler  Realty  Company, 
272  U.S.  365  (1926). 

Nectow  v.  City  of  Cambridge,  et  al.,  277  TJ.S.  183 
(1928). 

Northwest  Merchants  Terminal,  Inc.  v.  O’Rourke, 
et  al.,  191  Md.  171,  60  A.  2d  743  (1948). 

It  is  these  settled  principles  of  law,  heritage  and  govern¬ 
ment  wTiich  appellee,  Equitable,  relied  upon  when  it  made 
its  loan  to  the  University.  It  relied  upon  a  zoning  which 
had  stood  unchallenged  for  thirty-two  years  prior  to  the 
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action  of  the  Zoning  Commission.  It  relied  upon  the  prin¬ 
ciple  that  this  zoning  with  its  restricted  use  of  the  land 
would  not  be  changed  and  its  use  more  restricted  in  the 
absence  of  a  change  in  circumstances  drastic  enough  to  call 
into  play  the  “police  power’ ’  of  the  State.  (JA  241-243). 
It  is  submitted,  however,  that  there  has  been  no  such  drastic 
change  to  necessitate  the  exercise  of  the  “police  power”  in 
this  matter. 

First,  let  us  take  the  matter  of  health.  There  is  not  a 
scintilla  of  evidence,  nor  was  there  a  scintilla  of  evidence 
presented  before  either  the  Commission  or  the  Trial  Court 
that  the  zoning  as  it  stood  before  the  Commission’s  action 
was  a  detriment  to  the  health  of  the  citizens  of  the  District 
of  Columbia.  Those  who  proposed  the  rezoning  objected 
to  a  hospital,  and  it  was  definitely  shown  that  the  build¬ 
ing  of  a  new,  modern,  well  equipped  and  well  designed  hos¬ 
pital,  as  the  evidence  shows  is  contemplated,  would  improve 
the  health  of  the  community. 

Second,  morals.  Not  one  bit  of  evidence  was  tendered 
at  the  hearing  before  the  Zoning  Commission  or  during 
the  trial  to  show  that  there  would  be  any  impairment  or 
that  there  had  been  any  impairment  of  the  morals  of  the 
community  by  the  zoning  as  it  stood  before  the  action  of 
the  Zoning  Commission. 

Third,  safety.  The  only  evidence  submitted  on  this  point 
at  the  hearing  before  the  Zoning  Commission  and  during 
the  trial  was  that  more  traffic  might  be  generated  in  this 
area  as  a  result  of  its  present  zoning,  however  this  increase 
in  traffic  would  have  only  been  upon  the  arterial  highways 
now  bounding  such  property,  and  it  was  further  shown  that 
such  increase  in  traffic,  when  compared  to  the  general  in¬ 
crease  in  traffic  to  be  expected  by  our  changing  mode  of 
living,  would  be  small  and  of  little  consequence. 

Fourth,  welfare.  An  attempt  was  made  to  show  that  the 
present  zoning  of  the  property  harmed  the  welfare  of  the 
community  by  the  fact  that  apartment  houses,  hospitals 
and  such  could  be  built  upon  the  property  as  it  was  zoned, 
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but  no  evidence  was  introduced  or  submitted  to  show  that 
apartment  houses,  hospitals  and  the  like  were  contrary  to 
the  welfare  of  the  community.  In  actual  fact  it  was  shown 
that  only  a  short  distance  away  some  of  the  finest,  most 
expensive,  de  luxe  apartment  houses  were  already  in  exist¬ 
ence,  and  no  claim  was  made  that  the  area  represented  by 
the  presence  of  apartment  houses  had  become  or  would 
become  a  slum  or  blighted  area.  In  fact  the  zoning  asked 
for  by  the  appellants  before  the  Zoning  Commission  would 
do  nothing  more  than  prohibit  apartment  houses,  hospitals 
and  the  like,  and  require  single  family  dwellings,  but  there 
is  not  one  thing  in  the  zoning  regulations,  nor  could  there 
be  placed  therein  anything  which  would  determine  the  type 
of  single  family  dwellings  that  could  be  placed  thereon. 
There  is  no  guarantee  that  the  single  family  dwellings  that 
might  be  placed  thereon  by  the  zoning  contended  for  by 
the  appellants  would  not  be  low  cost  cracker  boxes  which 
would  in  a  short  time  bring  to  that  neighborhood  all  of 
those  that  the  residents  of  Spring  Valley  consider  unde¬ 
sirables  and  that  the  residents  of  Spring  Valley  try  to 
keep  out  by  covenants,  restrictions  on  sale  and  high  prices. 
A  zoning  ordinance  concerns  itself  only  with  the  classifica¬ 
tion  of  dwellings  or  buildings  w’hich  can  be  placed  therein. 
It  cannot  and  does  not  concern  itself  with  the  cost,  archi¬ 
tecture  or  occupancy  of  any  of  the  buildings  permitted  to 
be  placed  on  the  property.  It  might  wrell  be  said  that  the 
change  from  the  campus  tract’s  present  zoning  to  zoning 
contended  for  by  the  appellants  might,  if  permitted,  be  a 
detriment  to  the  general  welfare. 

The  District  Court  Had  No  Recourse  But  To  Hold  That  the 
Order  of  the  Zoning  Commission  Constituted  a  Taking  of 
Property  Without  Due  Process  of  Law  Contrary  to  the 
Fifth  Amendment  to  the  Constitution,  and  Hence  Uncon¬ 
stitutional  and  Void. 

Appellee,  Equitable,  made  the  University  a  $750,000.00 
loan  secured  by  a  deed  of  trust  on  the  campus  tract.  At 
the  time  of  the  loan  the  land  comprising  the  campus  tract 
was  valued  at  $2,141,456.00.  This  value  was  based  on  the 
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zoning  of  the  campus  tract  as  it  was  then  and  as  it  had 
been  for  more  than  thirty  years  past. 

At  that  valuation  the  loan  was  considered  a  proper  one 
having  the  margin  of  security  over  and  above  the  loan  that 
prudent  investors  consider  necessary  to  provide  a  cushion 
for  economic  fluctuation  and  the  possibility  of  a  foreclosure 
where  the  land  might  have  to  be  taken  over  and  carried 
as  non-income  producing  property  until  it  could  be  resold. 

This  margin  of  security  was  so  drastically  reduced  as  to 
be  almost  non-existent  by  the  action  of  the  Zoning  Com¬ 
mission,  for  the  uncontradicted  testimony  showed  that  the 
land,  after  the  action  of  the  Zoning  Commission,  would 
have  a  value  of  only  $849,956.00  ( JA  234,  236) .  A  moderate 
decline  in  land  values  due  to  economic  conditions  would 
destroy  even  this  small  margin  of  security. 

There  can  be  no  question  that  property  protected  by  the 
Fifth  Amendment  includes  security  for  a  debt,  and  that  the 
action  of  the  Zoning  Commission  in  the  improper  use  of 
the  “police  power”  was  a  taking  of  Equitable’s  property 
without  due  process  or  just  compensation. 

It  was  done  at  the  behest  of  a  small  group  of  people  who 
had  all  purchased  their  property  with  knowledge  of  the 
zoning  of  the  campus  tract.  The  record  shows  that  the 
campus  tract  had  been  zoned  in  1920  Residential  “A”, 
which  was  some  five  years  before  the  first  house  was  built 
and  sold  in  Spring  Valley  (JA  133).  The  record  further 
shows  that  some  of  the  owners  had  actually  checked  the 
zoning  of  the  campus  tract  before  purchasing  their  prop¬ 
erty  (JA  81-82, 112). 

Equitable  had  a  right  in  making  this  loan  to  rely  on  the 
principle  that  the  zoning  would  not  be  changed  in  the  ab¬ 
sence  of  some  compelling  reason  involving  the  health, 
safety,  morals  or  welfare  of  the  community.  The  appel¬ 
lants  had  the  burden  before  the  Zoning  Commission  of 
showing  that  the  zoning  of  the  campus  tract  as  it  was,  was 
a  detriment  to  the  public  and  that  the  upgrading  would  be 
of  a  benefit  before  the  “police  power”  could  be  invoked 
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to  deprive  Equitable  of  its  security.  It  is  submitted  that 
the  appellants  failed  so  completely  to  satisfy  that  burden 
that  the  trial  court  had  no  recourse  but  to  find  that  the 
action  of  the  Zoning  Commission  was  arbitrary  and  ca¬ 
pricious  and  bore  no  reasonable  relationship  to  the  health, 
safety,  morals  or  welfare  of  the  citizens  of  the  District 
of  Columbia. 

Northwest  Merchants  Terminal,  Inc.  v.  O’Rourke, 
et  al.,  191  Md.  171,  60  A.  2d  743  (1948). 

CONCLUSION 

For  the  reasons  hereinbefore  set  forth  the  judgment  of 
the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Andrew  T.  Altmann, 

801  Colorado  Building, 
Washington  5,  D.  C., 
Attorney  for  Appellee, 
Equitable  Life 
Insurance  Company. 

Clyde  D.  Garrett, 

Of  Counsel. 
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Hixon,  Fred  A.  Smith,  Harrison  Somerville,  H. 
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ance  Company,  a  Corporation,  Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia. 


REPLY  BRIEF  FOR  APPELLANTS 


L  INTRODUCTION 

Appellants  submit  that  this  Court  is  entitled  to  a  fair  and 
complete  statement  of  facts.  However,  appellees  seek  to 
discredit  appellants’  Statement  of  the  Case  in  the  first 
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twenty  pages  of  appellees’  brief.  After  a  careful  considera¬ 
tion  of  each  criticism,  appellants  stand  on  their  original 
statement  of  facts.  In  order  to  avoid  throwing  out  of  focus 
the  substantial  questions  before  the  Court  for  its  considera¬ 
tion,  these  criticisms  are  dealt  with  in  detail  toward  the  end 
of  this  brief  in  Section  “III”. 

n.  REPLY  TO  APPELLEES’  ARGUMENT 

The  appellants’  reply  to  appellees’  argument  follows  the 
order  observed  in  appellees’  brief  commencing  at  page  23. 

A.  The  appellee,  The  American  University,  hereinafter 
called  University,  contends  that  it  had  a  priority  of 
right  to  use  its  campus  property  for  general  university 
purposes  and  a  hospital  as  against  the  appellants,  both 
before  the  advent  of  zoning  in  1920  and  subsequent 
thereto;  and  that  the  appellants  had  notice  thereof. 

The  University’s  argument  that  it  had  a  priority  of  right 
is  neither  new  nor  novel.  This  argument  -was  recently  made 
before  the  United  States  Circuit  Court  of  Appeals  in  the 
case  of  Marblehead  Land  Co.  v.  City  of  Los  Angeles,  47  F. 
2d  528,  certiorari  denied,  284  U.  S.  634.  The  court  at  page 
534  stated: 

“It  has  uniformly  been  held  that  there  is  no  vested 
right  in  a  permit  or  an  ordinance  of  the  nature  of  that 
involved  here,  by  which  the  boundaries  of  the  residen¬ 
tial  zone  wrere  changed  to  exclude  appellants’  property 
therefrom.” 

The  appellees  can  cite  no  authority  in  support  of  the 
University’s  claim  of  priority  of  right.  The  courts  have 
rejected  this  argument  on  many  occasions. 

Appellants  also  wish  to  point  out  that  appellees’  brief 
contains  many  statements  that  do  not  even  support  their 
legally  unsound  claim  of  “priority  of  right”  in  the  fol¬ 
lowing  respects: 
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1.  Appellees’  heading  at  page  23  of  their  brief  discloses 
two  uses,  “general  university  purposes  and  a  hospital ” 
showing  that  appellees  recognize  that  a  hospital  and  uni¬ 
versity  use  under  the  present  circumstances  involved  two 
different  uses  and  ownerships.  This  division  of  ownership 
and  control  between  the  university  and  the  hospital  is 
spelled  out  in  appellees’  brief  at  page  26  disclosing  that 
the  university  and  the  hospital  required  action  by  the 
boards  of  both  institutions.  Further,  the  grant  of  money 
for  the  construction  of  the  hospital  was  to  be  made  to  the 
Lucy  Webb  Hayes  National  Training  School  for  Deacon¬ 
esses  and  Missionaries,  herein  referred  to  as  Sibley  Hos¬ 
pital,  and  not  to  the  American  University.  Sibley  Hospital 
did  not  become  the  fee  owner  of  7.8  acres  until  January  2, 
1953,  after  notice  that  an  application  for  rezoning  of  this 
property  was  pending  before  the  Zoning  Commission. 
Certainly  Sibley  Hospital  could  make  no  claim  of  “pri¬ 
ority  of  right.” 

2.  The  appellees,  at  page  25,  set  forth  the  zoning  regu¬ 
lations  applicable  to  districts  zoned  Residential  “A.”  It 
is  important  and  significant  to  note  that  even  appellees’ 
reading  of  the  regulations  leaves  no  doubt  that  approval 
of  the  Board  of  Zoning  Adjustment  is  required  in  cases 
of  “educational  institutions”  both  in  Residential  “A” 
and  Residential  “A”  Restricted.  It  is  therefore  appar¬ 
ent  that,  if  American  University  contends  that  the  use 
of  their  property  is  curtailed,  they  must  be  talking  about 
uses  other  than  “university  uses,”  such  as  hospitals,  apart¬ 
ment  houses,  hotels,  flats,  etc.  These  latter  uses  were  not 
land  uses  heretofore  established  by  the  University  under 
any  “priority  of  right.” 

3.  Appellees,  at  page  25,  state  that  the  university  build¬ 
ings  have  been  continuously  used  for  educational  purposes ; 
and,  in  direct  contradiction,  appellees  state,  at  page  23, 
that  the  American  University  is  not  guilty  of  inequitable 
conduct  because  the  public  records  show  that  the  McKinley 
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Building  property  is  devoted  to  non-university  purposes 
for  which  a  rental  is  received  and  taxes  are  paid. 

4.  American  University  places  great  weight  upon  the 
fact  that  residents  of  Spring  Valley  and  Wesley  Heights 
had,  at  the  time  of  the  purchase  of  their  property,  notice 
of  the  zoning  of  the  American  University  site.  This  is 
true,  but  it  is  equally  true  that  the  Zoning  Commission 
had  changed  the  zoning  in  the  area  from  time  to  time 
whereby  Residential  “A”  Restricted  zoning  has  been  ex¬ 
tended  to  areas  developed  for  single,  detached  family  resi¬ 
dences.  This  extension  of  Residential  “A”  Restricted 
zoning  in  1936,  included  parts  of  the  American  University. 
Reference  should  be  made  to  J.A.  16a,  which  shows  part 
of  the  American  University  campus  zoned  Residential  “  A” 
Restricted  fronting  along  Massachusetts  Avenue  and  also 
a  strip  of  Residential  “A”  Restricted  just  north  of  Rock- 
wood  Parkway,  part  of  which  is  included  within  the  Sibley 
tract.  Therefore,  American  University  not  only  had  con¬ 
structive  notice  but  actual  knowledge  that  its  zoning  could 
be  amended  to  conform  to  changes  in  conditions  in  the 
neighborhood. 

5.  Appellees  contend,  at  page  27,  that  the  Zoning  Com¬ 
mission’s  order  rezoning  the  entire  campus  from  Residen¬ 
tial  “A”  to  Residential  “A”  Restricted  was  not  supported 
by  the  evidence  before  the  Zoning  Commission  which  was 
directly  largely  to  the  Sibley  tract  as  designated  in  the 
J.A.  at  page  16a.  First,  this  statement  is  incorrect  as 
part  of  the  American  University  campus  is  already  zoned 
Residential  “A”  Restricted.  Secondly,  this  statement  re¬ 
veals  that  appellees  failed  to  comprehend  the  problem 
before  the  Zoning  Commission,  namely,  the  location  of 
the  zoning  boundary.  See  pages  36  and  37  of  appellants’ 
brief  for  complete  answer  to  appellees’  position. 

6.  Appellees  state  at  page  25  that  Witness  McGehee 
testified  that  the  American  University  campus  is  still 
zoned  Residential  “A”  on  the  comprehensive  plan.  This 
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statement  is  neither  complete  nor  correct  according  to  the 
record  (Tr.  963)  or  in  fact. 

B.  Appellees  contend  that  the  rezoning  violated  the  Fifth 
Amendment  to  the  Constitution. 

The  principle  of  law  involved  in  the  present  case  pre¬ 
sents  no  problem  as  it  is  now  well  established  that  zoning 
is  dependent  upon  the  “police  power.* *  The  appellants, 
however,  do  contend  that  the  District  Court  and  also  the 
appellees  are  in  error  in  the  application  of  the  law  to  the 
following : 

1.  Appellees  state,  at  page  28,  that  the  District  Court 
pointed  out  that  most  zoning  orders  are  made  on  appli¬ 
cations  of  property  owners  requesting  a  change  in  the 
zoning  of  their  property  and  that  the  present  case  is  some¬ 
what  unusual  for  the  reason  that  the  change  of  zoning 
was  made  at  the  request  of  adjoining  property  owners. 
Appellants  submit  that  this  court  has  disposed  of  this 
point  in  the  case  of  Larrabee  v.  Bell ,  56  App.  D.  C.,  121, 10 
F.  2d  986  as  set  forth  at  page  123: 

“The  power  to  initiate  the  proceedings  (zoning 
hearing)  is  vested  in  the  commission  (Zoning  Com¬ 
mission)  and  it  is  immaterial  what  prompts  the 
exercise  of  this  power;  hence  the  letter  from  Donn 
amounted  to  nothing  more  than  an  expression  of  opin¬ 
ion  on  his  part,  as  to  what  in  his  judgment  ought  to 
be  done.”  (Words  in  parenthesis  supplied). 

Furthermore,  there  is  no  evidence  in  the  record  which 
indicates  that  the  proceedings  before  the  Commission  were 
somewhat  unusual.  In  point  of  fact  they  were  otherwise. 

2.  Still  referring  to  page  28  of  appellees*  brief,  appellees 
quote  portion  of  Judge’s  opinion  that  the  order  deprives 
the  American  University  of  the  right  to  use  its  property 
in  a  manner  possessed  by  it  since  the  acquisition  of  the 
land  and  also  uninterruptedly  since  1920  when  zoning  was 
introduced  in  the  District  of  Columbia.  This  statement 
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is  in  part  incorrect  as  two  strips  of  land  embraced  within 
the  American  University  campus  were  zoned  Residential 
“A”  Restricted  in  1936.  Also,  the  University  use  is  not 
affected  by  the  rezoning. 

3.  Appellees  at  page  29  of  their  brief,  cite  this  court’s 
decision  in  the  case  of  Wolpe  v.  Poretsky,  81  App.  D.  C.  67 ; 
154  F.  2d  330,  as  an  “almost  parallel  case  to  the  one  now 
before  this  court.”  The  case  of  Wolpe  v.  Poretsky,  upon 
review  of  the  finding  of  facts  and  conclusion  of  law  made 
by  the  District  Judge,  is  readily  distinguishable  from  the 
case  before  this  court  in  the  following  respects: 

a.  Location.  The  Poretsky  property  located  at  the  south¬ 
west  corner  of  16th  and  Shepherd  Street,  Northwest,  is 
almost  directly  across  the  street  on  16th  Street  from  a 
gasoline  filling  station.  The  property  is  bounded  on  two 
sides  to  the  south  and  west  by  government  ownership. 
The  owner  of  the  property  across  the  street  on  the  north 
side  of  Shepherd  Street  made  no  objection  to  the  rezoning. 
In  contrast,  the  present  case  involves  a  tract  of  land 
bounded  on  approximately  3%  sides  by  land  zoned  Resi¬ 
dential  “A”  Restricted;  that  there  are  no  intervening 
parks;  and  that  about  2,000  feet  of  the  approximately 
7,000  feet  circumference  of  the  university  property  has  a 
common  boundary  with  land  improved  by  single  family 
residences. 

b.  Zoning  history.  The  Poretsky  property  was  originally 
zoned  Residential  60'  “C.”  This  zoning  continued  until 
1933  when  the  land  was  more  restrictively  zoned  to  Resi¬ 
dential  60'  “A.”  Although  both  zonings  permit  apartment 
houses,  “A”  zoning  restricts  the  area  of  a  lot  that  a 
building  may  occupy  as  follows:  Interior,  40%,  Corner, 
50%,  and  triangular  60%,  whereas  “C”  zoning  permits, 
for  the  same  designations,  75%,  90%,  90%.  On  November 
7,  1941,  the  Zoning  Commission  rezoned  again,  more  re¬ 
strictively,  Poretsky ’s  property  from  Residential  “A”  to 
Residential  “A”  Restricted.  The  neighboring  property 
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owners  could  not  show  any  change  in  conditions  or  any 
reason  for  changing  the  zoning  classifications  between  the 
years  1933  and  1941. 

In  the  present  case  the  land  involved  in  the  proceedings 
before  this  court  has  never  before  been  involved  in  a 
Zoning  Commission  case  and  retains  its  original  zoning. 
Since  the  original  zoning  in  1920  to  this  date,  there  has 
been  a  complete  change  in  conditions  in  the  neighborhood. 
This  area  surrounding  the  University,  in  1920,  was  wood¬ 
land  and  unimproved.  Today  the  area  is  almost  fully 
developed  by  fine  detached  residential  homes  largely  sur¬ 
rounding  the  university  campus.  Furthermore,  important 
streets  such  as  Nebraska  Avenue  have  been  cut  through 
since  1920,  which  provides  a  natural  zoning  boundary. 

c.  Real  estate  assessments.  Poretsky ’s  property  had  at 
all  times  been  assessed  on  the  basis  of  apartment  house 
zoning  and  substantial  real  estate  taxes  had  been  paid  upon 
the  property  for  a  number  of  years. 

In  contrast,  the  American  University’s  property  has  been 
for  all  practical  purposes,  tax-exempt  property. 

d.  Sales  history.  Since  1933,  Poretsky’s  property  has 
been  offered  for  sale  by  practically  every  real  estate  broker 
and  dealer  in  the  City  of  Washington  as  an  apartment 
house  site.  In  contrast,  the  American  University  has  al¬ 
ways  maintained  and  held  out  to  the  neighborhood  and 
the  public  at  large  that  its  property  would  be  devoted 
to  university  purposes. 

e.  Cost  incurred  in  good  faith.  Poretsky  made  expendi¬ 
tures  exceeding  $25,000  prior  to  the  rezoning  and  further, 
Poretsky  had  filed  an  application  and  plans  with  the  Build¬ 
ing  Inspector,  D.  C.,  along  with  a  $700  deposit  as  required. 
Poretsky  had  acted  in  good  faith  and  had  received  ap¬ 
provals  from  many  of  the  District  Departments  upon 
the  plans  submitted. 

In  contrast,  Sibley  Hospital  did  not  acquire  title  to  the 
Sibley  tract  until  after  notice  of  an  application  to  rezone 
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was  pending  before  the  Zoning  Commission.  The  District 
Court  made  no  findings  that  Sibley  Hospital  bad  incurred 
any  expense  in  connection  with  its  proposed  hospital  plans. 
Further,  the  evidence  shows  that  Sibley  paid  no  consid¬ 
eration  for  the  land. 

f.  Neighborhood  Status.  In  the  Poretsky  case,  there 
were  no  property  owners  within  two  city  blocks  from 
Poretsky ’s  land  that  objected  to  the  use  of  the  land  for 
apartment  house  use,  and  further,  there  were  no  new  or 
unusual  changes  in  the  neighborhood  since  the  last  rezoning 
in  1933.  Also,  the  Poretsky  property  was  bounded  on  two 
sides  by  public  parks. 

In  contrast,  in  the  present  case,  there  are  95  property 
owners  within  1,000  feet  of  the  proposed  hospital  site.  Some 
of  these  properties  have  a  common  boundary  to  the  hos¬ 
pital  site  with  no  intervening  streets  or  property.  The 
change  in  conditions  of  the  neighborhood  since  the  original 
zoning  of  the  American  University  property  is  not  in  dis¬ 
pute.  In  1920,  the  neighboring  property  was  woodland 
while  today  it  is  almost  fully  developed  by  detached  single¬ 
family  residences. 

g.  Reports  of  Zoning  Advisory  Committee  and  Citizens 
Advisory  Council.  In  the  Poretsky  case,  two  of  the  three 
members  of  the  Zoning  Advisory  Committee  recommended 
denial  of  the  rezoning  of  Poretsky ’s  property  from  Resi¬ 
dential  “A”  to  Residential  “A”  Restricted.  The  Citizens 
Advisory  Committee  unanimously  voted  against  rezoning 
Poretsky ’s  property. 

In  the  present  case  the  Zoning  Advisory  Committee 
unanimously  recommended  the  rezoning  of  the  portion  of 
the  American  University  campus  zoned  Residential  “A” 
to  Residential  “A”  Restricted.  Likewise,  the  Citizens  Ad¬ 
visory  Committee  without  a  dissenting  vote  recommended 
rezoning  of  the  American  University  campus  from  Resi¬ 
dential  “A”  to  Residential  “A”  Restricted. 
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h.  Site  problems.  The  topography  of  Poretsky’s  land 
was  such  that  a  rear  portion  of  the  lot  was  25  feet  below 
grade  creating  almost  unsurmountable  problems  of  engi¬ 
neering,  surface  water  drainage,  retaining  walls,  grading, 
etc.  The  rezoning  depreciated  the  fair  market  value  by 
more  than  50  per  cent. 

In  contrast,  the  American  University  campus  is  highly 
desirable  for  detached  single  family  development  and  for 
the  continuation  of  the  university  use  which  is  unaffected 
by  the  rezoning.  Also,  the  American  University’s  prop¬ 
erty  has  the  same  value  for  institutional  use  as  for  apart¬ 
ment  house  use. 

i.  Effect  on  adjoining  property  values.  In  the  Poretsky 
case  no  neighboring  property  owner  alleged  or  proved  any 
loss  of  value  to  his  property. 

In  contrast,  in  the  present  case,  the  unrefuted  testimony 
before  the  commission  established  a  loss  of  value  to  neigh¬ 
boring  property  owners  in  excess  of  $2,500,000. 

j.  Traffic  conditions.  In  the  Poretsky  case,  the  prop¬ 
erty  fronts  on  16th  Street  and  causes  no  adverse  traffic 
conditions. 

In  contrast,  in  the  present  case,  the  development  of  the 
American  University  campus  by  large  traffic  generators 
such  as  apartment  houses,  hotels  and  hospitals  permitted 
under  Residential  A  zoning  would  create  dangerous  traffic 
conditions. 

k.  Public  health.  There  was  no  testimony  in  the  Poret¬ 
sky  case  relating  to  public  health.  In  the  present  case 
there  is  testimony  and  also  statements  of  a  leading  zon¬ 
ing  authority  to  the  effect  that  hospitals  sometimes  are 
depressing  and  annoying  to  nearby  property  owners. 
Further,  the  public  interest  would  be  best  served  by  lo¬ 
cating  a  hospital  in  the  Southeast  portion  of  the  city  to 
serve  an  area  not  now  served. 

l.  Desirability  of  the  use.  In  the  Poretsky  case,  the 
court  found  that  the  encouragement  of  apartment  house 
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development  during  a  housing  shortage  was  in  the  public 
interest. 

In  contrast,  today  there  is  an  over-abundance  of  apart¬ 
ment  house  accommodations  within  the  city  and  recent 
zoning  studies  disclose  there  is  four  times  too  much  apart- 
ement  house  zoning  within  the  District  and  therefore  the 
elimination  of  apartment  house  zoning  would  be  in  the 
public  interest. 

m.  Spot  Zoning.  In  the  Poretsky  case  the  court  found 
that  the  zoning  of  the  Poretsky  property  was  spot  zoning. 
An  examination  of  the  zoning  plat  will  disclose  apart¬ 
ment  house  zoning  and  government  ownership  on  all  sides 
of  Poretsky ’s  property  without  the  exception  of  Residential 
“A”  Restricted  to  the  north.  Shepherd  Street,  the  street 
bounding  Poretsky ’s  property  to  the  north  has  always 
served  as  the  north  boundary  of  apartment  house  zoning 
and  everything  south  of  Shepherd  Street  fronting  on  16th 
Street  has  always  been  zoned  for  apartment  houses. 

In  contrast,  the  American  University  property  projects 
like  a  “sore  thumb’ ’  into  the  residential  area.  See  appel¬ 
lants’  brief  as  pages  41  and  42  for  evidence  on  this  point. 

n.  Action  of  the  Zoning  Commission  on  Appeal.  In  the 
Poretsky  case  the  Zoning  Commission  did  not  appeal  the 
decision  of  the  District  Court.  In  the  present  case  the  Zon¬ 
ing  Commission  did  appeal  from  the  decision  rendered  by 
the  District  Court. 

4.  The  appellees  cite  the  case  of  the  Northwest  Mer¬ 
chants  Terminal ,  Inc.  v.  O'Rourke,  191  Md.  171;  60  A.  2d 
743.  The  O’Rourke  case  may  likewise  be  readily  dis¬ 
tinguishable  from  the  case  before  this  Court.  The  prop¬ 
erty  in  the  O’Rourke  case  was  located  beside  a  railroad 
and  zoned  Second  Commercial,  consistent  with  the  zoning 
to  either  side.  The  court  found  that  the  property  could  not 
be  used  for  residential  purposes  and  that  the  sole  purpose 
of  the  rezoning  was  a  desire  on  the  part  of  the  residents 
to  require  the  property  owner  to  keep  a  border  of  unused 
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property  for  their  protection.  The  record  also  disclosed 
that  permits  had  previously  been  issued  to  the  property 
owner  and  that  concrete  foundations  had  been  poured.  In 
contrast,  American  University’s  property  is  located  in  the 
heart  of  a  detached  single  family  residential  area  and  is  the 
only  property  north  of  and  bordering  Nebraska  Avenue 
that  is  zoned  other  than  Residential  “A”  Restricted.  The 
property  is  desirable  and  adapted  to  detached  single  family 
residential  development  and  for  university  purposes.  The 
surrounding  property  owners  do  not  desire  to  have  the  uni¬ 
versity’s  property  remain  unused  to  provide  a  safeguard 
to  their  property  but  rather  insist  that  the  university  be 
subject  to  the  same  restrictions  that  they  are,  namely,  to 
use  the  property  for  university  purposes  and  upon  the 
termination  of  that  use  to  use  the  property  for  detached 
dwellings  only.  Lastly,  no  permits  have  been  issued  to  the 
American  University  for  any  work  contemplated  at  the  uni¬ 
versity  which  would  be  affected  by  the  rezoning  of  the  uni¬ 
versity  property.  (See  page  30,  appellees’  brief.) 

The  case  of  Kracke  v.  Weinberg,  197  Md.  339,  79  A.  2d 
387,  is  cited  by  appellees  at  page  31.  The  facts  in  this 
case  are  very  extreme.  The  court’s  finding,  which  was 
supported  by  substantial  evidence,  disclosed  that  the  prop¬ 
erty  could  not  be  used  for  anything  but  commercial  use. 
The  Court,  in  the  present  case,  made  no  finding  that  the 
American  University  property  could  not  be  used  for  pur¬ 
poses  permitted  under  Residential  “A”  Restricted  zoning. 

The  case  of  Vine  v.  Zabriskie,  122  NJL  4;  3  A.  2d  886, 
also  cited  at  page  31  by  appellees,  may  also  be  readily  dis¬ 
tinguished  from  the  present  case.  In  the  New  Jersey  case 
the  land  owner,  months  prior  to  the  rezoning,  made  ap¬ 
plication  for  the  erection  of  an  apartment  house  and  was 
denied  the  application  on  the  technical  grounds  that  a 
garden-type  apartment  was  not  the  type  apartment  contem¬ 
plated  under  the  regulations.  The  court  felt  that  the  zon¬ 
ing  authorities  were  arbitrary  in  making  such  a  deter¬ 
mination  and  that  this  action  was  taken  to  delay  the  land 


owner  so  that  the  Citv  Commissioners  could  have  time  to 
amend  the  zoning  ordinances. 

The  facts  in  the  New  Jersey  case  have  no  application 
in  the  present  case  as  the  zoning  authorities  for  the  District 
of  Columbia  have  not  attempted  to  restrict  the  university’s 
use  for  university  purposes.  The  Zoning  Commission  has 
relocated  the  zoning  boundary  which  involves  the  rezoning 
of  a  substantial  portion  of  the  American  University  campus 
precluding  uses  other  than  those  pertaining  to  the  Univer¬ 
sity  or  single  family  residences,  etc. 

Referring  again  to  appellees’  brief  at  page  32,  the  ap¬ 
pellees  cite  the  case  of  Benner  v.  Tribbitt,  190  Md.  6;  57 
A.  2d  346.  In  this  case,  no  hearing  was  held  and  the  zon¬ 
ing  authorities  announced  at  the  time  of  the  scheduled 
hearing  that  they  were  denying  property  owner’s  applica¬ 
tion  for  rezoning  to  permit  the  erection  of  a  commercial 
use  because  most  of  the  people  of  the  neighborhood  ob¬ 
jected.  Obviously  this  Maryland  case  has  no  application 
to  the  present  case  in  which  both  the  appellees  and  appel¬ 
lants  were  afforded  a  full  hearing  before  the  Zoning  Com¬ 
mission  for  the  District  of  Columbia. 

The  next  case  cited  by  the  appellees  at  page  33  of  their 
brief  is  a  leading  case  entitled  Western  Theological  Semi¬ 
nary  v.  Evanston,  325  Ill.  511,  156  NE  778.  This  case  is 
best  known  for  annunciating  the  doctrine  that  the  original 
zoning  is  presumed  to  be  valid  and  proper  at  the  time  of 
its  adoption,  and  in  the  event  the  zoning  is  changed,  the 
presumption  of  validity  applied  with  less  force  and  effect 
and  requires  the  zoning  authorities  to  disclose  the  reason 
for  changing  the  original  zoning. 

In  the  Western  Theological  Seminary  case,  the  City  of 
Evanston  adopted  a  comprehensive  zoning  plan  including 
zoning  regulations  on  January  1,  1921.  In  1923,  the  Semi¬ 
nary  purchased  land  and  entered  into  a  lease  involving 
property  located  within  the  City  of  Evanston.  The  Semi¬ 
nary  also  sold  its  property  located  on  West  Washington 
Boulevard.  It  expended  $47,000  for  land  and  obtained 
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pledges  of  over  $400,000  and  acquired  a  leasehold  interest 
valued  at  $150,000.  The  regulations  at  that  time  permitted 
the  erection  of  schools  and  colleges  in  Residential  “A” 
districts.  The  property  purchased  and  leased  by  the  Semi¬ 
nary  was  zoned  Residential  “A”.  In  December,  1923,  the 
Seminary  requested  the  city  to  vacate  part  of  an  alley 
dividing  its  property.  About  a  year  later,  on  December  2, 

1924,  the  city  notified  the  Seminary  that  it  refused  to  close 
the  alley  because  of  neighborhood  objection.  The  Seminary 
thereafter  on  December  9,  1924,  applied  for  a  building 
permit.  The  Building  Commissioner,  on  the  same  day,  re¬ 
fused  to  issue  the  building  permit  stating  that  a  building 
housing  a  cafeteria  for  students  was  prohibited  in  a  Resi¬ 
dential  “A”  district.  An  appeal  was  taken  from  the 
Building  Commissioner’s  decision  to  the  Board  of  Ap¬ 
peals  and  December  30, 1924,  the  Board  reversed  the  action 
of  the  Building  Commissioner.  Thereafter  on  January  6, 

1925,  the  City  Council  amended  its  zoning  regulations 
deleting  from  uses  permitted  in  a  Residential  “A”  dis¬ 
trict  “schools  and  colleges”  and  inserting  in  lieu  thereof 
“public  institutions  have  the  right  of  condemnation  under 
the  laws  of  eminent  domain.”  The  Zoning  Commission 
for  the  City  of  Evanston,  that  acts  in  an  advisory  capacity, 
after  public  hearing,  reported  to  the  Mayor  and  City  Coun¬ 
cil  prior  to  January  6,  1925,  that  the  amendment  to  the 
regulations  should  be  denied.  The  effect  of  the  amend¬ 
ment  to  the  regulations  prohibited  the  establishment  of 
colleges  and  schools  in  the  Residential  “A”  district.  The 
court  held  that  the  record  showed  no  basis  for  the  City 
Council  to  change  the  regulations  because  of  change  in  con¬ 
ditions  or  other  valid  reasons  taking  place  between  January 
1,  1921,  when  the  regulations  were  originally  adopted,  and 
January  6,  1952,  the  date  of  the  amendment  to  the  regula¬ 
tions,  whereby  the  Seminary  could  be  deprived  of  their 
only  use  of  the  property  after  having  expended  substantial 
sums  in  reliance  of  the  regulation. 

The  Western  Theological  Seminary  case  likewise  may  be 


readily  distinguished  from  the  present  case.  The  Seminary 
case  involved  a  change  in  regulations  whereas  the  present 
case  involves  a  change  in  the  zoning  boundary.  Although 
there  were  no  changes  in  conditions  in  the  Seminary  case, 
there  were  substantial  changes  in  the  present  case  as 
heretofore  stated,  namely,  a  change  from  woodland  in 
1920  to  a  developed  detached  residential  area  of  today. 
The  Seminary  was  completely  deprived  of  the  use  of  the 
land  it  purchased,  while  in  the  present  case,  the  American 
University’s  use  of  their  property  for  university  purposes 
is  unaffected  by  the  change  in  zoning.  The  record  in  the 
Seminary  case  discloses  a  substantial  expenditure  of  money 
by  the  Seminary  but  in  the  present  case  there  were  no  ex¬ 
penditures  by  American  University. 

The  Supreme  Court  of  Illinois  decided  the  case  of  West¬ 
ern  Theological  Seminary  v.  City  of  Evanston  in  1927  and 
since  that  case  was  decided,  there  have  been  many  decisions 
which  have  restricted  the  application  of  the  rule  laid  down 
in  that  case.  Courts  have  recognized  that  the  broad  func¬ 
tion  of  zoning  is  to  protect  neighborhoods  and  stabilize 
land  uses.  Even  the  Supreme  Court  of  Illinois  applied  this 
rule  in  one  of  its  most  recent  decisions  involving  zoning. 
Miller  Brothers  Lumber  Co.  v.  City  of  Chicago,  414  Ill.,  162, 
111  N.E.  2d  149,  decided  January  22,  1953,  wherein  the 
court  upheld  the  rezoning  of  property  zoned  Industrial  to 
Residential.  The  Court  stated  at  page  154: 

“The  individual  whose  use  of  his  property  may  be 
restricted  is  not  the  only  person  to  be  considered.  The 
great  majority,  whose  enjoyment  of  their  property 
rights  requires  the  imposition  of  restrictions  upon  the 
uses  which  private  property  may  be  put,  must  also  be 
taken  into  consideration.  *  *  *” 

The  Court  also  stated  at  page  153: 

“*  #  *  The  evidence  shows  that  the  area  was  zoned 
for  manufacturing  use  for  a  period  of  nineteen  years, 
yet  during  that  time,  and  even  before  the  existence  of 
a  comprehensive  zoning  ordinance,  none  of  the  prop- 
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erty  in  the  area  was  even  put  to  that  use.  On  the 
other  hand,  it  has  been,  and  is,  devoted  almost  exclu¬ 
sively  to  residential  use,  a  factor  which  no  doubt 
prompted  the  rezoning  amendment  of  1942.  *  *  *  That 
the  restriction  of  an  area  for  residential  use  has  a  sub¬ 
stantial  relation  to  the  public  welfare  needs  little  dis¬ 
cussion,  for  by  such  a  regulation  the  property  owners 
are  protected  from  uses  which  reduce  values,  create 
hazards,  undue  vehicular  traffic,  noise  and  the  like.” 

Another  recent  case  in  point,  Atlantic  Coast  Line  v.  City 
of  Jacksonville,  decided  by  the  Supreme  Court  of  Florida 
December  11,  1953,  68  So.  2d  570,  upheld  the  rezoning  of 
property  from  Industrial  “A”  to  Residential  “B”.  The 
testimony  showed  that  since  the  original  zoning  the  land 
surrounding  the  property  involved  had  been  developed  for 
residential  purposes.  The  court  held  that  it  was  appropriate 
to  rezone  in  light  of  the  actual  development  of  the  area. 
The  two  cases  cited  above  involve  zoning  boundaries  which 
is  the  problem  before  this  court,  and  therefore  to  some 
extent  may  be  distinguished  from  the  Western  Theologi¬ 
cal  Seminary  case  which  involved  a  change  in  zoning  regu¬ 
lations.  On  the  question  of  change  in  zoning  regulations, 
the  courts  likewise  have  restricted  the  rule  laid  down  in 
the  Western  Theological  Seminary  case.  The  Superior 
Court  of  New  Jersey,  Appellate  Division,  in  the  case  of 
Easbrouck  Heights  Hospital  Association  v.  Borough  of 
Hasbrouck  Heights,  90  A.  2d  591,  decided  October  8,  1953, 
upheld  an  amendment  to  the  zoning  regulations  which  ex¬ 
cluded  hospital  use  in  a  Residential  “A”  district.  The 
court  pointed  out  that  the  function  of  classifying  land 
uses  for  different  zoning  classifications  is  a  function  vested 
in  the  zoning  authorities.  A  court  will  not  set  aside  the 
action  of  the  zoning  authorities  unless  clearly  unreason¬ 
able.  See  also  appellants’  brief  in  No.  11,942  in  this  Court 
at  pages  14  and  15  for  other  limitations  upon  the  rule  laid 
down  in  the  Western  Theological  Seminary  case  including 
particularly  the  case  of  Marblehead  Land  Co.  v.  City  of 
Los  Angeles,  supra.  They  admit  at  page  25  of  their  brief 
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that  the  zoning  regulations  applicable  in  the  Residential 
“A”  district  require  approval  of  the  Board  of  Zoning 
Adjustment  for  the  establishment  of  educational  institu¬ 
tions.  The  same  provision  applies  under  Residential  “A” 
Restricted.  Further,  the  appellees  at  pages  37,  38  of  their 
brief  referred  to  the  portion  of  the  zoning  regulations  which 
shows  that  there  is  no  distinction  between  Residential  “A” 
and  Residential  “A”  Restricted  zoning  as  applicable  to  uni¬ 
versity  use.  Appellants  submit  that  the  zoning  regulations 
make  no  distinction  as  to  the  university  use  within  either 
of  these  two  residential  classifications  and  therefore  there 
is  none  in  fact.  Obviously,  the  American  University  must 
be  talking  about  uses  other  than  university  uses. 

The  appellees,  at  page  38,  attempt  to  confuse  the  issue 
by  referring  to  the  Zoning  Commission’s  order  containing 
a  gratuitous  statement.  This  court  in  the  case  of  Garrity 
v.  District  of  Columbia,  66  App.  D.  C.  256;  86  F.  2d  207, 
in  a  somewhat  analogous  situation,  held  that  a  property 
owner  has  no  right  to  attack  an  ordinance  unless  he  suffered 
injury  thereby.  There  are  many  cases  to  the  effect  that 
where  a  person  receives  a  gratuity  he  has  no  right  to  com¬ 
plain.  It  appears  that  under  the  well  established  law- 
appellees  have  no  legal  right  to  contest  the  gratuitous  pro¬ 
vision  found  in  the  order  of  the  Zoning  Commission.  Aside 
from  the  legal  issue  which  we  feel  disposes  of  the  question, 
the  American  University  does  not  recognize  the  extent  of 
the  Zoning  Commission’s  gratuity.  The  gratuity  provi¬ 
sion  is  not  limited  to  Residential  “A”  Restricted  but  to 
all  residential  areas.  Without  this  gratuitous  provision, 
the  university  would  be  required  to  go  before  the  Board  of 
Zoning  Adjustment  in  all  instances  whether  zoned  Resi¬ 
dential  “A”  or  Residential  “A”  Restricted.  The  appel¬ 
lees  complain  that  the  gratuitous  provision  does  not  in¬ 
clude  a  hospital,  school  for  nurses,  etc.  In  answer,  ap¬ 
pellants  state  it  is  unimportant  that  the  gratuitous  pro¬ 
vision  contains  no  authorization  for  a  hospital,  or  school  for 
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nurses,  or  a  school  of  medicine  because  the  fee  owner  of 
the  Sibley  tract  is  Sibley  Hospital,  a  corporation,  sepa¬ 
rate  and  independent  from  American  University.  Also, 
title  to  the  hospital  improvements  placed  upon  the  Sibley 
tract  will  vest  in  Sibley  Hospital,  not  American  University. 
The  fact  is  that  the  Building  Inspector  for  the  District 
of  Columbia  has  no  authority  to  issue  Sibley  Hospital, 
an  independent  corporation,  a  building  permit  to  construct 
a  hospital  in  a  Residential  “A”  Restricted  zone  upon  land 
Sibley  owns  if  such  hospital  was  to  become  a  part  of 
American  University,  neither  would  the  Building  Inspector 
issue  a  permit  to  American  University  for  the  construc¬ 
tion  of  a  hospital  on  land  owned  by  Sibley.  This  is  what 
the  appellees  are  really  complaining  about,  namely,  that 
a  new  fee  owner ,  Sibley  Hospital,  can  not  build  a  hospital 
in  a  Residential  “A”  Restricted  zone  because  it  is  not  in 
fact  a  part  of  American  University. 

The  District  Court  made  no  finding  that  the  rezoning 
of  a  portion  of  the  American  University  campus  from  Resi¬ 
dential  “A”  to  Residential  “A”  Restricted  curtailed  the 
rights  of  the  American  University  to  use  its  property  for 
university  purposes.  The  court,  on  the  other  hand,  held  (as 
set  forth  at  page  37  of  appellees ’  brief),  that  the  result  of 
the  change  in  zoning  prohibited  the  erection  of  a  hospital 
on  the  American  University  campus.  This,  of  course,  is 
true,  as  heretofore  stated,  because  Sibley  Hospital  is  a 
separate  corporation  independent  from  the  American  Uni¬ 
versity.  The  change  in  zoning  likewise  prohibited  the  use 
of  the  land  for  apartment  houses.  The  District  Court  also 
held  that  the  order  of  the  Zoning  Commission  deprived  the 
American  University  of  the  right  to  use  its  property  in 
a  manner  possessed  by  it  since  1920  and  not  that  the  uni¬ 
versity  use  was  curtailed.  It  would  appear  that  the  Dis¬ 
trict  Court  failed  to  recognize  that  the  rights  of  the  univer¬ 
sity  with  respect  to  the  continuation  of  the  university  use 
were  unaffected  by  the  rezoning. 
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C.  Appellees’  contention  that  the  University  will  he  incon¬ 
venienced  in  its  use  of  the  Campus  land  for  University 
purposes  and  that  there  will  he  a  loss  to  it  of  security 
or  value  if  the  Campus  land  zoned  Residential  “A”  is 
changed  to  Residential  “A”  Restricted  is  not  supported 
hy  the  record. 

The  appellees,  at  page  39,  contend  that  there  is  a  loss 
in  security  or  value.  First  of  all,  the  District  Court  made 
no  finding  that  the  order  of  the  Zoning  Commission  caused 
a  loss  of  value  or  security  to  the  American  University  nor 
did  the  District  Court  find  that  the  rights  of  the  appellee, 
Equitable  Life  Insurance  Company,  were  thereby  adversely 
affected.  A  careful  reading  of  the  appellees’  brief  at  pages 
39  to  41,  shows  that  the  real  estate  experts  admitted 
that  the  portion  of  the  American  University  campus  tract 
involved  in  the  present  case  had  the  same  value  for  apart¬ 
ment  house  use  as  for  an  institutional  use.  Counsel  for 
the  appellees  appear  to  contend  that  the  word  institution 
did  not  contemplate  the  inclusion  of  the  American  Uni¬ 
versity.  Appellants  submit  that  this  court  should  take 
judicial  notice  that  American  University  is  an  institution. 
In  fact,  counsel  for  the  appellees  have  many  times  referred 
to  the  appellees,  American  University  and  Sibley  Hospital, 
as  institutions. 

The  appellees  at  the  botom  of  page  41  and  top  of  page 
42,  attempted  to  indicate  that  the  District  Court  recognized 
the  question  of  loss  and  value.  Immediately  following  the 
quote  ending  on  page  42,  the  following  appears  at  page 
423  of  the  Transcript: 

“The  Court:  But,  of  course,  the  American  Uni¬ 
versity  is  not  going  to  sell  that  campus.” 

Appellees  at  page  43,  attempt  to  discount  the  importance 
of  the  Zoning  Commission  adopting  the  report  of  the  Zon¬ 
ing  Advisory  Council.  They  point  out  that  the  District 
Judge  found  that  the  Zoning  Commission  made  no  findings. 
This,  appellants  claim  to  be  one  of  the  errors  committed 
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by  the  District  Judge.  Obviously,  this  court  in  the  case 
of  Lewis  v.  District  of  Columbia,  89  App.  D.  C.  72;  190  F. 
2d  25,  made  an  exhaustive  review  of  the  order  of  the  Zon¬ 
ing  Commission  wherein  the  report  of  the  Zoning  Advisory 
Council  was  adopted  as  part  of  said  order.  This  court 
recognized  that  the  report  of  the  Zoning  Advisory  Council 
prepared  by  experts  and  submitted  to  the  Zoning  Commis¬ 
sion  at  its  public  hearing,  was  open  and  subject  to  attack  by 
anyone  having  a  right  to  appear  before  the  Zoning  Com¬ 
mission  and  therefore,  competent  evidence  for  the  Com¬ 
mission  to  act  upon.  The  record  shows  the  appellees  had 
copies  of  the  report  of  the  Zoning  Advisory  Council  sev¬ 
eral  days  prior  to  the  presentation  of  their  case  before 
the  Commission  and  could  offer  and  did  attempt  to  offer 
evidence  to  refute  in  part  the  Zoning  Advisory  Council’s 
report.  Appellants  submit  that  appellees  are  merely  play¬ 
ing  on  words  in  contending  that  the  Zoning  Commission 
made  no  finding  and  when  critically  examined  in  the  light 
of  the  Lewis  decision,  supra,  appellees’  argument  is  dis¬ 
posed  of.  The  appellants  believe  that  the  appellees  failed 
to  recognize  the  function  of  judicial  review  as  applied  by 
this  Court.  This  Court  has  consistently  held  that  judicial 
review  as  distinguished  from  trial  de  novo  involves  the 
application  of  applicable  legal  principles  and  law  to  the 
evidence  in  the  record.  Appellants  submit  the  District 
Court  committed  error  in  holding  that  there  were  no  find¬ 
ings  of  fact  to  review  as  this  would  preclude  judicial  review. 

D.  Appellees  contend  that  the  hearing  before  the  Zoning 
Commission  was  not  fair. 

The  District  Court  made  a  comment  in  its  opinion  to 
the  effect  that  the  hearing  was  not  conducive  to  calm  delib¬ 
eration.  This  comment  was  not  a  finding  that  the  appellees 
were  deprived  of  a  fair  hearing  before  the  Zoning  Com¬ 
mission.  Otherwise  the  function  of  the  District  Court 
would  have  been  to  remand  the  case  to  the  Zoning  Com¬ 
mission  to  grant  a  new  hearing  consistent  with  the  District 
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Court’s  opinion.  Furthermore,  as  appellants  state  at  page 
41  of  their  brief,  appellees  made  no  timely  objection  and 
thereby  waived  their  right. 

At  page  46  of  their  brief,  appellees  contend  that  ab¬ 
sence  of  members  during  the  hearing  deprived  appellees 
of  a  full  and  fair  hearing.  The  court  refused  to  consider 
this  argument  and  made  no  findings  on  this  point.  The 
record  indicates  that  the  members  of  the  Zoning  Commis¬ 
sion  read  the  entire  record  or  heard  the  testimony  prior 
to  the  promulgation  of  the  zoning  order  involved  in  this 
proceeding.  The  District  Court  correctly  held  that  this 
was  sufficient. 

E.  Appellees  contend  that  a  hospital  combined  with  a  Home 
and  School  for  Nurses  is  a  proper  university  use. 

See  appellants’  brief  at  pages  38  and  39  for  answers  to 
the  above  contention. 

Further,  the  record  shows  that  the  so-called  Sibley  tract 
is  under  the  control  and  ownership  of  a  corporation  inde¬ 
pendent  from  the  American  University.  In  any  event,  the 
matter  of  what  constitutes  an  appropriate  university  use 
is  a  matter  within  the  exclusive  jurisdiction  of  the  Board 
of  Zoning  Adjustment,  not  a  party  to  this  proceeding.  The 
record  also  discloses  that  appellees  have  never  made  an 
application  to  the  Board  of  Zoning  Adjustment. 

F.  Appellees  State  that  the  order  of  the  Zoning  Commission 
rezoning  part  of  the  University  Campus  was  not  in  ac¬ 
cordance  with  the  comprehensive  plan. 

Reference  should  be  made  to  appellants’  brief  in  Appeal 
No.  11,942,  especially  at  pages  9  through  21,  and  appel¬ 
lants’  brief  in  this  case  at  pages  28  through  33  for  a  com¬ 
plete  statement  of  this  point.  Appellees  contend  that  zon¬ 
ing  must  be  in  accordance  with  the  comprehensive  plan. 
In  reply,  appellants  state  that  zoning  contemplates  changes 
and  growth  and  that  amendments  should  be  in  accordance 
with  “a  comprehensive  plan.”  See  specifically  Title  5, 
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Sec.  414,  D.  C.  Code  1951  Ed.  This  court  held  in  its  recent 
decision  in  the  Lewis  case,  supra,  at  pages  74  and  75, 
which  is  rapidly  becoming  recognized  as  a  leading  case, 
that  the  Zoning  Commission  may  establish  a  zoning  bound¬ 
ary  in  accordance  with  “a  comprehensive  plan”  designed 
to  “  ‘stabilize  the  use  of  land’  and  ‘furnish  a  protection 
to  residential  neighborhood’  *  *  *”  Appellants  submit  that 
the  Zoning  Commission  fixed  the  zoning  boundary  in  the 
present  case  to  stabilize  land  use  and  furnish  protection  to 
the  neighborhood. 

G.  The  Appellee,  The  American  University,  contends  that 
it  is  not  guilty  of  inequitable  conduct. 

Appellants’  position  on  this  point  is  stated  at  page  44 
of  their  brief. 

m.  CORRECTION  OF  APPELLEES’  COUNTERSTATE¬ 
MENT  OF  CASE 

Appellees,  at  page  2  of  their  brief,  contend  that  the  pres¬ 
ent  case  does  not  involve  a  zoning  boundary.  It  is  elemen¬ 
tary  that  a  Zoning  Commission  has  two  functions — promul¬ 
gation  of  zoning  regulations  and  establishing  zoning  bound¬ 
aries.  The  notice  for  rezoning  of  a  portion  of  the  American 
University  is  identical  in  form  to  the  advertised  notice 
for  rezoning  of  property  involved  in  the  Lewis  case,  supra. 
(See  the  Appendix  in  Appeal  No.  10,597,  at  page  54a 
for  a  copy  of  form  of  notice  used  in  Lewis  case.)  Also, 
at  page  2,  appellees  argue  that  appellants’  statement  that 
the  Zoning  Regulations  permit  colleges  and  universities 
to  locate  in  either  Residential  “A”  or  Residential  “A” 
Restricted  zones  without  any  different  limitations  is  in¬ 
accurate  and  highly  misleading.  This  is  an  attempt  by  ap¬ 
pellees  to  argue  the  fact  where  the  record  shows  that  the 
identical  zoning  regulation  applies  to  either  zoning  clas¬ 
sification  with  no  distinction.  The  purpose  of  appellees’ 
argument  is  revealed  at  page  3  of  appellees’  brief  wherein 
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appellees  show  what  they  really  are  concerned  about  is  not 
the  restriction  upon  university  uses  but  rather  the  limita¬ 
tion  upon  the  property  for  purposes  other  than  a  college 
or  university  use. 

Appellees  at  page  3  state  that  a  college  or  university 
can  establish  a  hospital  as  a  matter  of  right  in  Residential 
“A”  zoning,  but  not  in  Residential  “A”  Restricted.  This 
is  only  true  if  the  university  sells  the  property  to  another 
owner  as  it  has  done  in  this  case.  If  the  University  con¬ 
tends  that  the  hospital  is  a  university  use  then  this  conten¬ 
tion  must  be  established  by  evidence  in  a  separate  proceed¬ 
ing  before  the  Board  of  Zoning  Adjustment  regardless  of 
the  zoning,  whether  Residential  “A”  or  Residential  “A” 
Restricted.  Appellants  submit  that  American  University’s 
complaint  is  not  with  respect  to  the  curtailing  of  the  uni¬ 
versity  use  of  the  property  but  to  other  rights  which  the 
university  might  have  under  “A”  zoning. 

At  page  4,  paragraph  3,  the  appellees  in  their  brief  state 
that  the  appellants  attempt  to  change  the  proceedings  be¬ 
fore  the  Zoning  Commission  to  a  proceeding  instituted  by 
the  Zoning  Commission.  This  Court  held  in  the  case  of 
Larrdbee  v.  Bell,  56  App.  D.  C.  121,  10  F.  2d  986,  that  only 
the  Zoning  Commission  may  institute  zoning  proceedings. 

Appellees’  argument  on  pages  4  and  5  of  their  brief  state 
that  adoption  of  the  Zoning  Advisory  Council  report  by  the 
Zoning  Commission  constitutes  no  findings  by  the  Zoning 
Commission  is  merely  a  play  on  words.  This  Court  in  the 
case  of  Lewis  v.  District  of  Columbia,  supra,  reviewed  the 
order  of  the  Zoning  Commission  and  particularly  the  report 
of  the  Zoning  Advisory  Council  as  a  part  of  said  Zoning 
Commission’s  order.  The  record  discloses  that  the  Zon¬ 
ing  Advisory  Council’s  report  was  submitted  to  the  Zon¬ 
ing  Commission  at  the  time  of  the  public  hearing;  that  ap¬ 
pellees  had  full  opportunity  to  contest  and  refute  the  in¬ 
formation  set  forth  in  the  report;  that  appellees  did  in¬ 
troduce  evidence  and  attempted  to  answer  the  contents 
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of  the  Zoning  Advisory  Council’s  report;  that  although  the 
Zoning  Advisory  Council’s  report  was  prepared  before 
any  evidence  was  taken,  the  Zoning  Commission  did  not 
adopt  that  report  until  after  the  full  hearing  was  com¬ 
pleted;  and  that  substantial  evidence  introduced  by  ap¬ 
pellants  supported  the  facts  and  the  conclusions  contained 
in  the  favorable  report  submitted  by  the  Zoning  Advisory 
Council. 

Appellees  at  page  7  in  their  brief  again  engage  in  argu¬ 
ment  rather  than  state  facts  on  the  issue  that  the  Zoning 
Commission  found  that  a  hospital  would  impair  property 
values.  The  contention  made  by  appellees  at  page  9  that  the 
Zoning  Commission  found  that  the  location  of  a  hospital  in 
close  proximity  to  detached  homes  will  have  an  adverse 
effect  is  almost  entirely  argumentative  and  not  an  attempt 
by  appellees  to  correct  the  statement  of  facts.  Appellants 
submit  that  a  fair  reading  of  the  portion  of  the  brief 
referred  to  above  discloses  that  the  evidence  even  upon  the 
bases  most  favorable  to  appellees  shows  that  the  evidence 
was  debatable  and  the  Zoning  Commission,  of  course,  had 
the  right  to  resolve  the  debatable  issues  in  the  manner 
they  did. 

Again,  at  page  12  in  their  brief,  appellees  do  not  challenge 
the  facts  that  the  rezoning  of  part  of  the  American  Univer¬ 
sity  campus  is  in  accordance  with  the  zoning  plan  but  actu¬ 
ally  are  arguing  what  the  facts  mean.  To  be  specific,  the  ap¬ 
pellees,  at  the  bottom  of  page  13,  state  they  make  no  con¬ 
tention  about  a  zoning  boundary  but  rather  object  to  the 
change  in  zoning  of  their  property.  The  record  clearly 
shows  that  if  their  property  was  affected  by  the  order  of 
the  Zoning  Commission,  it  was  as  the  result  of  a  change  of 
a  zoning  boundary. 

Other  portions  of  appellees’  statements  of  fact  not  spe¬ 
cifically  answered  appear  to  be  appellees’  argument  of 
what  the  facts  mean  rather  than  corrections.  To  illustrate, 
at  page  16,  appellees  contend  that  the  rezoning  must  be 
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consistent  with  “the  comprehensive  plan”  when  the  Act 
of  Congress  specifically  states  “a  comprehensive  plan.” 
Also  at  page  16,  appellees  state  there  is  no  excess  apart¬ 
ment  house  zoning  within  the  District  of  Columbia  and 
request  this  court  to  take  judicial  notice  of  their  con¬ 
tention.  Appellees  apparently  have  failed  to  read  in  full 
the  Monograph  #1  dated  April,  1950,  published  by  the 
National  Capital  Planning  Commission  as  the  next  few 
sentences  in  the  Monograph,  continuing  to  read  from  page 
18  thereof  states  that  under  present  boundaries  and  the  zon¬ 
ing  regulations  it  is  presently  possible  to  build  accommoda¬ 
tions  for  3,670,000  people  within  the  District  of  Columbia. 
However,  every  planning  authority  acknowledges  that  the 
population  for  this  city  should  not  reasonably  exceed  1,000,- 
000.  The  view  of  the  planning  authorities  is  that  the  way  to 
reduce  the  possibility  of  crowding  too  many  people  into  the 
District  of  Columbia  is  to  remove  much  of  the  apartment 
house  zoning. 

The  appellees,  at  page  17  in  their  brief,  contend  that  the 
Zoning  Advisory  Council’s  statement  that  the  change  of 
zoning  of  part  of  the  American  University  will  not  make  the 
University  non-conforming  has  a  different  meaning  than  ap¬ 
pellants’  statement  that  the  university’s  use  will  be  the 
same  under  either  zoning.  In  reply  the  appellants  submit 
appellants  have  taken  technical  language  and  used  equiva¬ 
lent  non-technical  language. 

Appellees’  contention  at  page  18  merely  argues  the  con¬ 
flicting  evidence  bearing  on  the  question  of  public  health. 

On  page  19  of  their  brief,  appellees  state  that  appellee, 
Equitable  Life  Insurance  Company,  would  file  a  separate 
brief  and  correct  one  of  appellants’  statements.  A  careful 
review  of  Equitable  Life  Insurance  Company’s  brief  dis¬ 
closes  no  attempt  to  so  “correct”  our  presentation  of  the 
Phillip’s  testimony.  Further,  the  District  Court  made  no 
finding  that  the  Equitable  Life  Insurance  Company’s  loan 
w'as  adversely  affected. 
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IV.  CONCLUSION 

A  review  of  the  appellees’  brief  discloses  that  the  ap¬ 
pellees  have  not  cited  a  single  authority  which  supports 
their  position  and  that  each  case  they  cited  may  be  readily 
distinguished  as  having  no  application  to  the  present  case. 
On  the  other  hand,  appellants  relied  principally  upon  the 
most  recent  zoning  decision  handed  down  by  this  Court  in 
the  case  of  Lewis  v.  District  of  Columbia,  supra,  which 
the  appellees  neither  distinguished  nor  argued  did  not 
apply  in  the  present  case.  The  issue  before  this  Court  in¬ 
volves  the  relocation  of  a  zoning  boundary.  This  issue  is 
vital  to  the  stability  of  zoning  for  this  city  because  only 
through  the  relocation  of  zoning  boundaries  and  amend¬ 
ments  to  the  zoning  regulations  may  the  potential  maximum 
population  density  for  the  city  be  reduced  from  the  limit 
presently  permitted  under  the  existing  zoning  maps  and 
regulations  of  3,670,000  people  to  1,000,000  people  which 
can,  from  the  standpoint  of  health,  safety  and  morals, 
comfortably  live  within  the  District  of  Columbia.  Failure 
of  this  Court  to  set  aside  the  order  of  the  District  Court 
and  to  affirm  the  action  of  the  Zoning  Commission  will  sub¬ 
stantially  undermine  the  effectiveness  of  zoning  within 
the  District  of  Columbia  now  well  established  upon  a  firm 
foundation  as  laid  down  in  the  case  of  Lewis  v.  District 
of  Columbia,  supra. 
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